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Subject Index, 1920 Lahore 


Civil P. C. 

— Its rejeobion is not one under R. 22 (4) 

—No oross-objection can be heard 24(1) 

-0. 41. B. 33—Court’s powers under 

R. 33 are discretionary— Failure of liti¬ 
gant to avail himself of ordinary remedy 
—Court should nob give him relief 

438;. 

- 0. 43. B. 1 (a) — “Plaint” does not 

include memorandum of appeal 1206 

-0. 47, B. 1 ajtd 0. 9, B. 13— Appli¬ 
cation to set aside ex parte decree — Ap¬ 
plication cannot be regarded as one of re¬ 
view 261c 

- 0. 50, B. 1 (a)— Small Cause Court 

— Issues though nob framed in simple 
oases they should be where various ques¬ 
tions are raised and are to be decided 50 
- Sch. 2, Para. 6—One of two arbitra¬ 
tors withdrawing before completioo of 
award — Remaining arbitrator cannot 
proceed with award—Court must appoint 
another arbitrator or supersede arbitra¬ 
tion 202(1) 

— JSc?^. 2, Para. 14 — Arbitration — 
Award nob signed by all arbitrators at 
same time and place—It does nob invali¬ 
date award 228a 

- Sch, 2, Para. 20—Award lost — Re¬ 
sort cannot be had to para. 20 — Parties 
must be referred to regular suit to en¬ 
force terms of award 396 

Companies Act (6 of 1882) 

- S. 150-Civil P. 0. (1908), S. 141— 

Companies Act is governed by Civil P. 0. 
—Court in dealing with ex parte orders 
\ should proceed under 0. 9, R. 13 51c 

V-S. 150—Limitation Act (1908), Art. 

164 —Art. 164 does not apply to applica¬ 
tion to c^eb aside ex parte payment order 
^Isjade under Companies Act (1882), S. 150 

Sid 

- S. 169 — S. 169 does not apply to 

order fixing remuneration of employee of 
liquidator and such order is not appeal- 
able 433 

- S. 169— Ex parte order may be dis¬ 
charged by Court passing it 51a 

- S. 169—Applicability — S. 169 has 

no application to petitions for setting 

aside ex parte decrees 516 

-(7 0/1913) 

- S. 168 — Term contributory” in¬ 
cludes any person alleged to be so 43a 

- S. 269 — S, 269 applies to suit by 

third person against company or its con¬ 
tributory—Company’s suit against others 
need not be stayed owing to winding up 

order 436 


Compa ny 

-Liquidation — Company in liquida¬ 
tion ultimately turning out solvent—In¬ 
terest is payable upon debts carrying in¬ 
terest out of surplus assets after pay¬ 
ment of principal and interest to date of 

windint.' np order 131a 

-Li. ’ ility—Solvency — Test of, laid 

down 1316 

-Liquidation—Winding up—Proof for 

interest after commencement of winding 
up is not necessary—Creditor entitled to 
interest gets it if there is surplus 131c 

Compromise 

-It binds not only parties but those 

parties to suit who stand by and not ob¬ 
ject 4036 

Contract 

-C. I. F.—Purchaser cannot in an¬ 
swer to claim upon drafts plead failure of 
consideration 312(2) 

Contract Act (9 of 1872) 

-S. 2 (r?)—Contract of sale—Agree¬ 
ment to defend contemplated suit by 
stranger is legal consideration—Suit not 
brought by stranger—Contract is not in¬ 
validated 468(2)a 

^- S. 11—Mortgage bv minor is void 

372a 

-Ss. 11 and 17 — Representation 

known to be false cannot make contract 
by minor valid 372b 

- S. 16—Agreement to pay interest at 

stipulated rate does not become uncon¬ 
scionable merely because there is stipula¬ 
tion bo pay compound interest at same 
rate in default of payment of simple in¬ 
terest—Interest 238 

- S$. 17 and 11 — Representation 

known to be false cannot make contract 
by minor valid 3726 

- Ss. 23 and 26—Custom enforcing 

payment of bride-price is immoral be¬ 
ing opposed to S. 26 3575 

*-S. 23—Champertous agreement— 

English law of champerty is not appli¬ 
cable—Agreement to share property ob¬ 
tained by litigation in consideration of 
funds being supplied for carrying on 
suits is enforceable, if it is not extor¬ 
tionate or inequitable 123(2)6 

-jS. 25 (2) —Suit on bond — Consi¬ 
deration received during minority—Suit 
is maintainable but no interest is re¬ 
coverable ■ 37a 

■- Ss. 26 and 23—Custom enforcing 

payment of bride-price is immoral be¬ 
ing opposed to S. 26 3576 
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Contract Act 

-S. 04—Transfer of Property Act 

(1882), S. 91 (a)—Suit for redemption 
by purchasers of equity of redemption— 
Mortgagor contending undue influence 
and fraud—Part payment of considera¬ 
tion proved—Purchasers held entitled to 
redeem—Trusts Act (2 of 1872), S. 82 

480 ( 2 ) 

— ~S. 73—Transfer of Property Act 
(1882), S. 55—Specific area sold—Vendee 
evicted from part by parson claiming 
superior title—He is entitled to damages 

297 

- Ss. 113 and 118—Buyer can refuse 

to take delivery of goods of different de¬ 
nomination 352a 

-S. 135—Delay in suing principal 

does not discharge surety 80/ 

-S. 230—Contract hy agent person¬ 
ally interested in subject-matter—Suit 
by agent is maintainable 196 

-S. 238—Collusive act of agent detri¬ 
mental to principal—Latter is not bound 

134 

-S. 251—Partnership—Debt due to 

firm—Payment to one partner dissolves 

liability 53 

-S- 254 (5)—Gross misconduct illus¬ 
trated—Partner guilty of misconduct 
cannot claim dissolution 136?; 

Cosharer 

-Village common land—Suit by some 

proprietors for demolition of house built 
by another co-proprietor cannot be main¬ 
tained without proof of special damage— 
Delay in suing amounts to acquiescence 

227 

-Adverse possession—Sole possession 

and nonpayment of rent is not sufficient 
to establish possession 106 

-Joint well—Right to irrigate lands 

through lands belonging to cosharer— 
Extent and presumption stated 88(1) 

-Common land cannot be used by one 

to affect rights of others at partition 

34a 

Court-fees 

-Appeal against preliminary decree 

for dissolution of partnership though dis¬ 
allowance of certain items is challenged 
requires only Rs. 10—Partnership 136c 
Court-fees Act (7 of 1870) 

- S. 7 (5) and (10)—Suit for possession 

and execution of deed of sale on receipt 
of remaining consideration—S. 7 (5) ap¬ 
plied—Relief of execution of deed was 
only ancillary 72 (1) 

^-S. 7 (9) and Seh. 1, Art. 1—Re- 


Court~fees Act 

deraption claimed without paynaent or 
on receipt ef surplus due from mortgagee 
—Decree on payment by plaintiff—Ap¬ 
peal—Ad valorem fee on amount sought 
to be reduced is payable 92a 

Criminal P. C. (5 of 1898) 

- S. 35—Penal Code (18G0), Ss. 302 

and 369—Kidnapping part of transaction 
leading to murder—Separate conviction 
under S. 369 cannot be maintained 512c 
-S. 35—Separate sentences for mur¬ 
der and trespass are not justified 312 (1) 

^-S. 58—Arrest of person at Gwalior 

Railway Station on charge of offence in 
British India is illegal 235 

- S. 87 (3)—Failure to specify date of 

proclamation—Requirements of S. 8Y 
are not complied with 330 (2)5 

- S. 87 (3)—Proclamation allowing 

less then 30 days for appearance of ac¬ 
cused is invalid 330 (2)c 

- Ss. 89 and 439—Absconder—Forfei¬ 
ture of property—Applicant to set aside 
order cannot contest legality of procla¬ 
mation—High Court in revision can how¬ 
ever consider its legality 330 (2)a 

- S. 107—Order to furnish security — 

Security bond is not forfeited by institu¬ 
ting suit about subject-matter of dispute 

440 

-Ss, 107 and 123—Magistrate must 

make reference to Sessions Judge before 
ordering imprisonment in default of fur¬ 
nishing security 283a 

- Ss. 107 and 123— Four months’ 

rigorous imprisonment ordered in default 
of security for good behaviour—No re¬ 
ference made—Appeal filed and then re¬ 
ference made—Appeal treated as revision 
and case forwarded to High Court—Order 
of imprisonment held ultra vires and 
reference, though belated should have 
been disposed of under S. 123 (3) 2835 

- S. 107—Proceedings under S. 107— 

Information against person sought to be 
bound down is necessary prior to initia¬ 
tion of proceedings 100 

-S. 118—Order for security for good 

behaviour—Simultaneous order of restric¬ 
tion is illegal—Punjab Restriction of 
Habitual Offenders Act 1918 330 (1) 

- Ss. 123 (3), 103 and 123 — 

Four months’ rigorous imprisonment 
ordered in default of security for good 
behaviour—No reference made—Appeal 
filed and then reference made—Appeal 
treated as revision and case forwarded to 
High Court— Order of imprisonment 
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Criminal P. C. 

held ultra vires and reference, though 
belated should have been disposed of 
under S. 123 (3) 2836 

-S. 133—S. 133 applies only to exis¬ 
ting state of afl'airs 258ci 

-S. 133—Free and full enjoyment of 

property cannot be restricted except on 
clear and absolute proof of legal damage 
or harm 258e 

--S. 133—Order proceeding on grounds 

not covered by notice is illegal 258<i 

-S. 133 (3)—S. 133 deals only with 

occupations or trades which are in them- 
selves injurious to health or physical 

comfort 2586 

-S. 146—Existence of likelihood of 

breach of peace is essential—On its dis¬ 
appearance order should cease to operate 

286a 

S. 145 “Inquiry must be made by 
Magistrate passing order—Order on in¬ 
quiry and report by subordinate is in¬ 
valid 114(2) 

- S. 146—Property attached can be 

released by dispute ceasing, to exist, e. g., 
one party dying leaving other as heir— 
Civil Court’s decision is not always neces¬ 
sary 2866 

164—Confession held to be vol¬ 
untary and truthful 512(^7 

' • S. 164—Statement recorded in pre¬ 
sence of police is not properly recorded 

1446 

-Ss. 191 and 556—Officer ordering 

prosecution should inform accused that 
he is entitled to have case tried by ano- 
ther Magistrate and should not try case 
himself 2036 

- Ss. 195 and 476—Order directing 

prosecution for forgery—Documents al¬ 
leged to be forged not produced in pro¬ 
ceedings to which accused were parties— 
Magistrate cannot take action under 
S. 476 89 

- Ss. 195 (6) and 407 (2) — Sanction 

for prosecution refused by Magistrate 
Second Class, cannot be granted by Magis¬ 
trate empowered to hear appeals under 

S. 407 (2) 4796 

- ^S. 195 (6)—Application under Cl. 6 

is not appeal for purpose of limitation 

305 (2) 

•- S. 195 (6) and (7)—Appeal against 

sanction by Munsif to Senior Subordinate 
Judge—On revision 'Subordinate Judge 
held not competent to hear appeal, Mun¬ 
sif being not subordinate to him but to 

District Judge 29 

1920 Indexes (Lah.)—3 & 4 


Criminal P, C. 

-Ss. 195 (7) a»(7 407 (2)—Magistrate 

exercising Second Class powers—Appeal 
does not lie to Court authorized to hear 
appeal under S. 407 (2) 479a 

-S. 195 (7)—Sanction to prosecute in 

respect of affidavit passed in chambers— 
No appeal lies 104 (1) 

-iS. 197 —“Subordinate” explained 

254a 

- S. 197 (3)—Sanction—No set form 

of, is required by S. 107 (l) 2546 

- S. 230— Explosive Substances Act 

(190S), S. 7—Proper course to adopt un¬ 
der S. 7 is to state hrielly fact constitut¬ 
ing offence and to give consent to trial 
upon those facts as constituting offence 
under one or other of sections—Mere fact 
that constituting authority is of opinion 
that facts constitute offence under another 
section — Court may alter charge but 
fresh consent is not necessary— S. 230, 
Criminal P. C., makes full provision for 
such contingency 367 

^-S. 235—Offences not triable to¬ 

gether— Joinder of such offences vitiates 
trial though no prejudice is caused 265a 
- S’. 237—Charge of murder—Convic¬ 
tion for abetment is not illegal though 
not charged of abtement 15a 

-S. 239—Offence of rape and attempt 

to commit it can be joined 364a 

- S. 239—No bard and fast rule can 

be laid to determine whether two of¬ 
fences are part of the same transaction 
Term “transaction” implies continuity of 
purpose and action and not of time 265c 

- S. 256—Accused has absolute right 

to recall prosecution witnesses for cross- 
examination“"IIe cannot be ordered to 
pay their costs 466 

-S. 337—Promise of immunity to 

accomplice does not amount to discharge 
—Unless he is formerly discharged he 
cannot be competent witness against co¬ 
accused 2l5a 

- S. 337—Applicability— S. 337 has 

no application to case not triable exclu¬ 
sively by Court of Session 215c 

- S. 337 (4) — Magistrate tendering 

pardon and not District Magistrate sanc¬ 
tioning tender of pardon is debarred from 
trying case 3646 

- Ss. 338 and 339— Pardon tendered 

— Order directing trial by Sessions Judge 
is within jurisdiction — Procedure laid 
down ,376 

- S. 339 — Approver not complying 

with conditions of pardon — Sessions 
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Criminal P. C. 

Judge bas power to piss order of con¬ 
finement . ^ ♦ 

_S, 341 —Practice of referring serious 

cases to Local Government—Minor cases 
can however be dealt with by 

- S. 344— Adjournment of appeal 

Costs cannot be awarded 289 

-S. 345—Composition of offence with 

one of several accused — Other accu^d 

are not acquitted , 

--S. 350—Failure to comply with pro- 

vision*of S. 350 vitiates proceedings 

344 (1) 

-Ss. 367 a7id 424 —Appellate Court 

has to write judgment in accordance with 

law ^ 

- S. 393 (^0 — Scope — Restriction 

against whipping refers not to passing of 
sentence but to its execution 364d 

-Ss. 407 (2) a7id 195 (7)—Magistrate 

exercising Second Class powers Aiqieal 
does not lie to Court ‘authorized to hear 
appeal under S. 407 (2) 479a 

-S 5 . 407 (2) and 195 (6)—Sanction 

for prosecution refused by Magistrate, 
Second Class, cannot be granted by 
Magistrate empowered to hear appeals 
under S. 407 (2) 4795 

- S. 417—Appeal against acquittal— 

Nature of evidence justifying interference 
stated—In oral evidence trying Magis- 
trate’s finding has great weight 244 

-S. 417—Criminal trial—Indication 

of error in judgment of acquittal should 
be clearer than of conviction 2\d 

- Ss. 424 and 367 — Appellate Court 

has to write judgment in accordance with 

law 335 

-S. 437—Order of discharge—Fur¬ 
ther inquiry should not be ordered^with- 
out notice to accused—No interference if 
order is not foolish or perfunctory 

380 (2) 

- S. 437—Order of discharge not mani¬ 
festly foolish—Further inquiry is im¬ 
proper—Order directing further inquiry 
held not justifiable 54 (1) 

S. 4 39 (3)—Trial Court invested 




only with Second or Third Class powers 
passing sentence—High Court can en¬ 
hance sentence and inflict punishment 
which might have been inflicted by 
Magistrate, First Class 213 

- S. 476—There must be direct evi¬ 
dence fixing offence upon persons before 
sanctioning prosecution 91 (2) 

■ S. 488—Order based on husband’s 


Criminal P. C. 

agreement that maintenance partly in 
kind and partly in cash should be paid is 
not proper 223 

-S. 488—Husband turning out wife— 

Offer that he will keep her should not be 
accepted 201 

- S. 537*— Contravention of express 

provision is illegality that cannot be 
cured—Such trial is illegal 2655 

S. 556— District Magistrate sanc¬ 


tioning-prosecution as Inspector of Fac¬ 
tories cannot try case 334 

- Ss. 556 and 191—Officer ordering 


prosecution should inform accused that 
he is entitled to have case tried by an¬ 
other Magistrate and should not try case 

himself 2036 

- S. 562—S. 562 applies only to sim¬ 
ple cheating and not to aggravated forms 

68 

Criminal Trial 

-Sentence—Sentence cannot be passed 

of which execution is prohibited by law 

364a 

-Sentence of whipping in addition to 


seven years’ rigorous imprisonment is il¬ 
legal 364« 

*-Pendency of suit—Cause of action 

in civil suit subsequent to criminal com¬ 
plaint—Criminal proceedings should be 
stayed pending civil suit 198 (1) 

-Witness — Statements of witness 

withholding information about offence 
cannot be relied on 144c 

-Penal Code (i860), S. 302—Evidence 

of eyewitness of murdernot assisting vie- 
tim'or giving information to authorities- 
should be received with caution 21c 

-Indication of error in judgment of 

acquittal should be clearer than of cou- 
viction—Criminal P. C. (1898), S. 417 

2ld 

Custom 

--Proof—Burden of proof—Any person 

who relies on alleged custom has to 
prove that custom 236a 

Custom {Punjab) 

-Adoption—Jats of Mauxa Bangraon 

—Adoption of stranger is invalid—But 
where collateral consent to such adoption, 
his descendants cannot challenge it—Evi¬ 
dence Act (1872), S. 115 415 


-Adoption of brother’s daughter’s son 

is not recognized among Jats of Mauza 

Manko 393 (2)^ 
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C«s<om {Punjab) 

-Adoption—Mabesris — Widow can 

adopt without consent of husband and 
collaterals 3406 

-Adoption— Hindu Jata of Ludhiana 

—Sonless adopted son adopting his own 
brother—Adoption is valid—Onus of 
proving restriction in selection lies on 
party asserting it 319 

-Adoption—Adoption among Jats of 

Gurgaon District must be deemed to be 
formal and not customary 2846 

-Adverse possession against widows 

is not adverse possession against rever¬ 
sioners 500c 

-Agricultural tribes — For presump¬ 
tion against power of alienation, family’s 
agricultural occupation should bo proved 

40a 

-Alienation— Widow — Acquisition 

by stranger of occupancy rights by aliena¬ 
tion or by adverse possession—In either 
case, suit within 12 years of death of 
last surviving widow is within time — 
Limitation Act (1908), Art. 141 5006 

-Alienation—JWidow — Creation of 

occupancy rights by widows — Transfer 
can be challenged by heir on ground of 
custom 500^f 

-Alienation—Widow — Estate held 

on life tenure — Act prejudicing estate 
does not bind reversioners 500c 

-Alienation—Father’s power—Daugh¬ 
ter’s share is liable to mortgage charge 
created by her father 477c 

-Alienation — Will by sonless pro¬ 
prietor devising entire estate to daughter 
—Will not produced—Its validity con¬ 
tested in prior suit—Daughter held to 
have full powers of alienation— Decision 
held to be relevant— Daughter held to 
take absolute estate—Civil P. C. (1908), 
S. 11 465 

-Alienation—Widow—Will in favour 

of stranger—Daughter’s son is entitled 
to sue for ejectment of stranger— Hindu 
law, succession 460a 

--Alienation—Necessity — Male pro¬ 
prietor' is not entitled to anticipate needs 

393 (1) 

-Alienation by father-in-law—Widow 

of predeceased son must prove that she 
is heir and can challenge alienation 

316 

-Alienation — Ancestral property — 

Antecedent debts— Necessity — Duty of 
alienee to make inquiry stated 279 

-Alienation — Gift — Reversion to 

donor or his collateral takes place when 


Custom {Pu7tjab) 

line of male or female is extinct— Rule 
applies to gift to khanadaniad; 18 T. C. 
818, Overruled 2366 

-Alienation— Ancestral property — 

Four mortgages by father, first being 
possessory mortgage while otlier three 
being further charges in lieu of rent and 
interest due on first mortgage — Rent 
enhanced every time new deed executed 
—Sons suing for declaration that mort¬ 
gages did not affect them—Father found 
extravagant— Mortgagee had to prove 
that rent charged was fair and that there 
was necessity for increasing rent every 
time—Subsequent three mortgages could 
not be said to be for necessity and so 
were not binding on sons 218 

-Alienation—Awans of Jullundur — 

Gift by a sonless proprietor of ancestral 
land partly to his sister's son and partly 
to his mother’s sister’s son is valid79 (1) 
-Alienation—Full payment of consi¬ 
deration not proved—Sale is not liable 
to be set aside 56 


-Arains of Jullundur— No presump¬ 
tion that Arains of Jullundur city are 
governed by custom 406 

-Awans of Pholriwala in Jullundur 

District—Collaterals of tenth degree can¬ 
not challenge alienation 3786 

-Gift—Permanent fixtures by donee 

go to reversionary owner of land — Col¬ 
laterals of donee cannot claim compensa¬ 
tion 373 (2)6 


-Gift to stranger for consideration — 

Donee dying childless —’ Property does 
not revert 190 

-Jat agriculturists are presumably 

governed by custom 461a 

-Khanadamad— There is no custom 

of khanadamadi among Hindu Jats of 
village Bottar, Tahsil Kharain, Gujrat 
District 399 

-Khanadamad — Langaryal Jats of 

Kharian Tahsil—Widow can make parti¬ 
cular person khanadamad under instruc¬ 
tion by husband 63a 

-Mahomedan Law — Succession 

Pathans, non-agriculturists and residents 
of cities, are governed by Mahomedan 
Law—Special custom must be proved 

to contrary 477a 

-Parties high caste Hindus and not 

depending on agriculture — Presumption 
is that they are governed by Hindu law 

224 (2)a 

-Partition— All joint property ^ is 

liable to be partitioned— Village abadi 
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CuHnm (Punjab) 

Portions occupied by houses and used 
for public purposes must be excluded 

336 ( 1 ) 

-Proof of—To prove custom in which 


Subject Index, 1920 Lahore 

Custom (Punjab) 
at date of will—After-born son 
test validity 
Decree 

-Setting aside—Fraud- 


can con> 

480(l)a 


interests of female are in conflict with 
those of male, cogent evidence of asser¬ 
tion of her claim and denial is necessary 

224(2)c 

Right of remote collaterals to chal¬ 


lenge alienations of ancestral land by 
alienor—No general rule exists—Burden 
of proof lies on distant collateral alleg¬ 
ing custom authorizing him to challenge 
snch alienation 37Sa 

-Succession—Mere fact of rights of 


females having been disregarded is not 
sufficient proof of custom 4776 

-Succession—Legitimate sons cannot 

be ousted by distant collaterals 461c 

-Succession — Daughter’s eon is not 

excluded by death of his mother 4606 

-Succession — Self-acquired property 

—Mahomedan Rajputs of Jullundur — 
Sister excludes collaterals 410 

-Succession — Mussalman Rajputs of 


Jullundur—Sister cannot succeed to pro¬ 
perty of brother as agaiust collaterals of 
sixth degree 240 

-Succession — Daughter entitled to 

succeed can also pass succession to her 
sons in absence of contrary custom— 


Daughter succeeding to her father's pro- 
l)erty as unmarried daughter is exception 

236c 

-Succession — Mahomedan Rajputs of 


Hiun—Female cousin cannot inherit as 
against collaterals in seventh degree 133 
-Succession — Merkans of Kot Bhaji 


Khan in Shah pur—Rule of distribution 
is pagwand—No provision in Wajibularz 
for any speciBc rule in collateral succes¬ 
sion—Presumption is whole blood and 
half blood are one quality—Subsequent to 
distribution according to pagwand rule 
whole brothers forming into separate 
groups becoming joint in food and culti¬ 
vation among themselves and »separate 
from half brothers—Whole blood exclu¬ 
des half blood in subsequent collaterals’ 
succession 127 

Succession—Awans of Raw’alpindi 


District—Collaterals are not entitled to 
succeed to self.acquired property in pre¬ 
ference to daughter’s son 119 

-Succession — Self-acquired property 


Daughters are preferred to collaterals 

9d 

-Will—Proprietor without male issue 




aside decree may be brought 
Court 

-Ex parte—Validity—It 


set aside 

-Execution—Decree fully 


Suit to set 
in different 

290a 

is final till 
88(2)a 
executed— 
— Suit for 


Plaintiff getting possession — 
possession alleging dispossession and 
erection of brick wall instead of previous 
mud wall by defendant—Prayer that 
that wall should be demolished—Plain¬ 
tiff’s remedy was by way of suit—Claim 
for demolition of wall was incidental— 

Civil P. C. (1908), S. 47 30b 

Deed 

—Construction—Variation between mea¬ 
surements and plans - Reliance is to be 
placed on latter 3226 

Divorce Act (4 of 1869) 

-.S’. 43—Decree nisi by District Judge 


—Order as to custody and maintenance 
of children should not form part of dec¬ 
ree nisi (SB) 377(2) 

'Easement 

-Right of way—Placing restriction 


on ground of inconvenience is inequitable 

462 

Evidence Act (l of 1872) 

- S. 18—Facts admitted must be taken 


to be established until presumption as to 
their truth is rebutted 348a 

-.S. 27—Statement by accused that 


he had buried dead body is inadmissible 

21a 

-.S. o4—Previous bad character is not 

irrelevant w'hen evidence relating to it is 
not given for purpose of showing that ac¬ 
cused was of bad character 512a 

- S. 65—Loss of accounts not proved 


—Secondary evidence is not admissible— 
Plaintiff suppressing accounts cannot ask 
for accounts—Practice, Relief 4146 

- S. 91—Civil P. 0. (1908), O. 18, 


R. 5—Statement not read over to wit¬ 
ness—Secondary' evidence is inadmissible 
to prove it 318 

^-S. 91 — Practice, Admission—Re¬ 


gistration Act (1908), S. 17—Agreement 
to give up rights in property on certain 
conditions must be registered and is in¬ 
admissible in evidence even in so far as 
it relates to moveable property'—Admis¬ 
sion of execution makes no difference— 
Oral evidence to prove contents is in- 


9 «"' 


n 
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Evidence Act 

admissible under Evidenoe Act (1872). 
S. 91 20 

-S. 102—Adoption disputed—Burden 

of proof is on adopted son 284a. 

-S. 108—Burden of proving death is 

on party asserting it 1916 

-S. 108—Hindu law — Succession 

—Suit for possession, of land held by 
maternal uncle’s son S as last male 
owner— On death of S his mother A 
holding land—On A's death land taken 
by village proprietor —A said to have 
died in May 1902 and suit instituted in 
May 1914 — Plaintiff held entitled to 
succeed as 'bandhu — Onus of proving 
A's death before May 1902 was on defen¬ 
dants 191c 

-Ss. 112 and 114 — Marriage — Pre¬ 
sumption — Mahomedan woman living 
for years with Sikh as his wife — Pre¬ 
sumption is in favour of marriage 476a 

-S. 114—Failure to produce accounts 

—Presumption should be made against 
party who withholds accounts 414a 

- S. 114, lUus, ib )—Confession of oo- 

aocused must be independently corro¬ 
borated 156 

- S, 114, Illus. {h) and S. 133 — Ap¬ 
prover—Statement as to accomplices 
must be corroborated by reliable evi¬ 
dence 437a 

- S. 115—Acquiescence—Person con¬ 
senting to sale cannot impugn it 

468 (2)6 

- S. 115—Custom (Punjab)—Adoption 

—Jats of Mauza Bangraon—Adoption of 
stranger is invalid — Bub where colla¬ 
terals consent to such adoption his des¬ 
cendants cannot challenge it 415 

- S, 115—Sale of mortgaged property 

—Mortgagee informing vendee what sum 
is due cannot claim larger sum 382 

-S. 115—No estoppel when truth is 

known 372c 

- S. 115 —Widow permitting occu¬ 
pancy tenant to exchange occupancy 
field with non-ocoupanoy one ~ Rever¬ 
sioner acquiescing in exchange and not 
objecting to sinking of well by tenant— 
Exchange cannot be subsequently ob¬ 
jected to 176 

- S. 133—Approver—Statement as to 

accomplices must be corroborated by 
reliable evidence 487a 

^-S. 133—Approver — Statement of 

— Corroborative statement made after 
long delay is not reliable 4876 

-S. 157—When statement is admis- 


Evidence Act 

sible it can be proved by anyone to whom 

it is made 254c 

- S. 167—Sufficient evidence tojustify 

decision— Improper admission of evi- 
dence is no ground for now trial 5126 
Execxiiion 

-Legality of decree cannot be ques¬ 
tioned in execution 79(2) 

Explosive Substances Act (6 of 1908) 

- S. 7—Proper course to adopt under 

S. 7 is to state briefly fact constituting 
offence and to give consent to trial upon 
those facts as constituting offence under 
one or otlier of sections—”Mere fact that 
consenting authority is of opinion that 
factsconstitute offence under another sec¬ 
tion—Court may alter charge bub fresh 
consent is not necessary S. 230, Crimi¬ 
nal P. C., makes full provision for such 
contingency —Criminal P. 0. 

S 230 367 

Factories Act (12 of 1911) 

- Ss. 28, 29, 31 and 41 (a) — Appeal 

against cancellation pending Criminal 
prosec’ition for working in spite of can¬ 
cellation should nob be started 876 

General Clauses Act (10 o/l897) 

- S. 3 (25) — “Immovable property 

does nob include meretemporary rightsof 
tenant-at-will to reap produce to which 
he is entitled as tenant 3106 

-S. 21—Approval of system of work- 

ing factory can be cancelled under S- 

87a 


Grant 

•Construction 


Shamilab — Large 


tract of Shamilat deh conferred to vil¬ 
lage held conferred to then proprietors 
of the village — Descendants of previous 

owner who has sold share before 

held could nob claim ib 

Guardians and Wards Act (8 of 1890)^ 

-Ss. 7 and 17 — Order appointing 

guardian in conflict with decree 

Court cannot be sustained 486(1) 

_ Ss. 20, 27 a7id 33—Relation between 

guardian and ward is fiduciary — 

dian cannot make profit out of his office 

Id 

- Ss. 20, 27 and 33—Guardian’s lia¬ 
bility extends to profits actually received 
—Neglect of duty by guardian 
to breach of trust 2916 

Hindu Law 

-Alienation — Widow — For purely 

worldly purposes ib must be shown to be 

for necessity—VIere payment of debt to 

previous creditor does not justify aliena- 
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Hindu Law 

tion—Alienee must prove that transfer 
is binding on collateral 397 

^-Alienation — Widow—After-born 

son divests his mother’s estate from date 
of birth and not from that of father’s 
death — Widow is competent to alienate 
husband’s property for legal necessity in 
the meantime 160 

-Debt— Father — Account in joint 

name of father and son—Balance struck 
by father—Son and son’s son held liable 

to pay debt 459 

-Joint family ■— Afanager — Power— 

Tvlanager has power to do all necessary or 
benefical acts to family 403c 

-Joint family—Mortgage by two bro¬ 
thers one being minor—Notice of de¬ 
mand on major is sufficient notice to 

minor 345a 


Hindu Law 

-Religious endowment — Right of 

management of bunga cannot be trans¬ 
ferred 271 (2) 

-Succession—Female heirs—The only 

females entitled to inherit are the widow 
the daughter, the mother, the father’s 
mother and the father’s father’s mother 

514a 

-Succession—Brother’s daughter is 

not heritable bandhu 5146 

■-Succession—Custom (Punjab)—Ali¬ 

enation — Widow — Will in favour of 
stranger—Daughter’s son entitled to sue 
for ejectment of stranger 460a 

-Succession—Father’s sister’s sons 

are heirs 191a 

-Succession—Suit for possession of 

land held by maternal uncle’s son .S as 
last male owner—On death of S his 


-Joint family—Member joining firm 

—Burden of proving that he joined it 
not in his individual capacity but as re¬ 
presentative of whole family is on party 
alleging it 204a 

-Maintenance—Widow — Arbitrators 

deciaing sum of maintenance of widow— 
Widow not party to reference—Widow 
not satisfied by award—Widow’s heir 
cannot sue for arrears of maintenance 

489a 

-Maintenance — Widow can claim 

arrears of maintenance at reasonable 
rate—Demand and refusal are not neces¬ 
sary 306 (2) 

Maintenance—Widow may not be 
ousted from family house except to 
satisfy paramount claims 135a 

-Maintenance — Widow — Right of 

residence—Widow of divided member 
must liquidate debt binding on her hus¬ 
band unless incurred in fraud of her 
rights—Husband losing property—There 
is nothing from which widow can derive 

maintenance 1356 

[“Maintenance — W’idow — Right of 
maintenance is not charged on husband’s 
estate until it is fixed and charged by 
decree or agreement—Widow cannot 
follow it in hands of bona fide transferee 
though with notice 116 

Partition Kapur Khatris of Jhe- 
lum are governed by Hindu law in 
matters of partition 224 (2)6 

Partiliou — Mother—According to 
Mitakshara law mother cannot demand 
partition—Partition taking place at 
other’s instance—She is entitled to re¬ 
ceive share 224 (2,)d 


mother A holding land—On A’s death 
land taken by village proprietor— A said 
to have died in May 1902 and suit insti¬ 
tuted in May 1914—Plaintiff held enti¬ 
tled to succeed as bandhu—Onus of prov¬ 
ing A'$ death before May 1902 was on 
defendants—Evidence Act (1872), S. 108 

191c 

-Will—Mere fact that devise is in 

favour of female does not cut down 
estate to life estate—Word '*malik” used 
in devise—Absolute estate can bo pre¬ 
sumed to be granted 370 

Husband and Wife 

-Restitution of conjugal rights—Re¬ 
fusal of wife to live with her husband— 
Danger to health or safety of wife is 
legal ground for refusal of restitution 

45 

Indian Soldiers {Litigation) Ordinance 
(2 0/1915) 

■ ■* Serving under war conditions” — 

Serving abroad is not necessary—Court 
should refer matter to prescribed autho¬ 
rity in cases of doubt 427 (1) 

Insolvency 

^-Hindu Joint family—Father decla¬ 

red insolvent—Son’s share cannot be 
dealt with by receiver 498 

Interest 

-Contract Act (1872), S. 16—Agree¬ 
ment to pay interest at stipulated rate 
does nob become unconscionable merely 
because there is stipulation to pay com¬ 
pound interest at same rate in default of 
payment of simple interest 238 

-Rate—Reasonable rate should be 

awarded where money nob freely lent 

6la 
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Interest 

-Delay is no cause for refusing in¬ 
terest 61^ 

Jurisdictioyi 

-Civil and revenue—Question of 

jurisdiction has to be decided entirely on 
Allegations in plaint—Suit by owner for 
declaration of rightful possession is cogni¬ 
zable by civil Court—Defendant in virtue 
of decree of Revenue Court restored to 
possession as occupancy tenant pending 
suit—Plaintiffs should be allowed to 
Amend their plaint and ask for posses¬ 
sion 202 (2) 

-Court erroneously deciding that it 

had jurisdiction .to try suit—Decision 
ehould be set aside at earliest stage 856 
Land Acquisition Act (l of 1894} 

- Ss. 18 and 26—Reference under 

S. 18—Judge has to consider question of 
’Compensation in its entirety 401 

Landlord and Tenant 

-Shamilat—Grazing rights—Land in 

excess of requirements—Proprietor can 
use excess land for his purposes 508a. 

-Adverse possession—Abandoned occu¬ 
pancy holding given by landlord to 
tenant-at-will—This is sufficient to con¬ 
stitute adverse possession 293d 

-Nonpayment of rent does not deter¬ 
mine tenancy nor amounts to adverse 
possession 217a. 

-Abadi—Alienation by non proprietor 

—Proprietors are entitled to decree for 
possession 198 (2) 

Legal Practitioners Act (18 of 1879) 

- Ss, 13 and 14—District Judge can 

take action under S. 14 425c 

- Ss. 14 and 13--S. 14 includes 

S. 13(f) ■ .,425a 

—-jS. 14—“Charged” means “is ac¬ 
cused” 4256 

Letters Patent (Lahore) 

- Cl, 10—“Judgment” meaning ex¬ 
plained—Order to stay execution pend¬ 
ing appeal is judgment 326a 

- Cl. 10—Judgment of single Judge 

correct on all points on which he was 
called upon to adjudicate—Appellant can¬ 
not ask for its reversal—Fresh conten- 
tion also cannot be urged in such appeal 

324 

- CL 10—Division Bench can reverse 

judgment of single Judge ignoring amend¬ 
ment of law 2876 

Limitation Act (9 of 1371) 

8. 20—Acknowledgment of right of 


Limitation Act 

made by all mortgagees—Limitation Act 

(1877), S. 19 516 

-(15 of 1877) 

-Ss. 19 and 20 — Acknowledgment 

of right of redemption to save limitation 
must be made by all mortgagees 516 
-(9 of 1908) 

-Civil P. C. (1908), S. 151~S. 151 

cannot override the distinct provisions of 
the Limitation Act 261d 

-S. 3—Civil 'P. C. (1908). S. 151— 

S. 151 cannot enable Court to break 
through provisions of Limitation Act 

(1908). S- 3 3096 

-S. 5—Revision filed after period of 

limitation for appeal—Petition cannot 
bo converted into appeal—Discretion can 
however be exercised under S. 5 450 

- S. 5—Criminal Appeal—Presenta¬ 
tion to wrong Court—Subsequent pre¬ 
sentation to proper Court beyond limi¬ 
tation—Delay should be excused 241 

-S. 5—Delay caused by applying for 

translation is not sufficient cause 

224 (1)6 

-S. 6—Plaintiff should be minor to 

take advantage under S. 6 220 (l)a 

- S. 6—Right to sue accruing before 

birth—Minor cannot take advantage under 

S. 6 220 (1)6 

- Ss. 6 and 9—Adverse possession— 

Land granted to AK as ala lambardar 
Grant in perpetuity to successors—Land 
partitioned between heirs and mutation 
effected—Suit by ala lambardar for the 
time being if brought after 12 years 
would be barred—Plaintiff, being born 
after mutation was effected, could only 
sue within 12 years frorp date of muta¬ 
tion 209 

❖- S. 6—Extension in favour of one 

can be tacked on to extension in favour 
of another only when first person^ dies 
while under disability and second is his 
legal representative and is under disabi¬ 
lity at time of first’s death 39a 

- Ss. 6 and 9 — Right to challenge 

alienation accruing prior to plaintiff s 
birth—Extension cannot be claimed 396 

- S. 12—Time spent in obtaining copy 

of judgment and copy of decree separately 
can both be excluded provided applica¬ 
tions are within time 409 

- S. 12 — Time spent in obtaining 

translation of judgment cannot be ex- 

eluded 224(1)0. 

S. 12—Delivery of copies to copying 


redemption to eave limitation must be agent is to be regarded as delivery to bis 
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limitation Act 
priDcipal and time between date of appli¬ 
cation and date of delivery ia to be ex- 

cluled 175(2) 

-S. 18— Ex parte decree—Application 

to set aside—Defendant must prove tiiat 
be was kept from knowledge of decree by 
fraud 261a 

-S. 19—Acknowledgment—Admission 

in subsequent bonds of liability to pay 
interest under mortgage amounts to ac¬ 
knowledgment 447 

-S. 19—Admission in written state¬ 
ment in another suit that accounts have 
to be settled is acknowledgment and 

saves limitation 359 

-S'. 2*2—Necessary party added after 

limitation—Suit is barred against all 

193a 

- S. 23 a7id Art. 120—Suit for injunc¬ 
tion—Art. 120 applies— Terminus a quo 
is date on which right to sue begins—In 
continuing wrong last occasion is start¬ 
ing point 195 

-S. 26 — Easement — Open user of a 

right of way for 20 years— Right should 
be presumed 354a 

- S. 28 and Art. 135 — Property in 

constructive possession of prior mort¬ 
gagee — Puisne mortgagee empowered to 
obtain possession by effecting redemption 
— Puisne mortgagee failing to redeem 
within 12 years of his mortgage — Right 
of puisne mortgagee to obtain possession 
is not extinguished— Limitation for pos¬ 
session by puisne mortgagee is 12 years 
from date of redemption of prior mort¬ 
gage 504a 

- Art. 11 — Civil P. C. (1908), O. 21, 

Rr. 99 and 103, — Decision in favour of 
party, not judgment-debtor, under R. 99, 
is conclusive so far as question of posses¬ 
sion is concerned until set aside by suit 
under R. 103 517 

- Art. 11—Art. 11 does not apply to 

person not party to proceedings in which 
order was made 1936 

-- Arts. 11 arid 120—Suit for declara¬ 
tion that property is not liable to at¬ 
tachment — Auction-purchaser is not a 
necessary party and hence Art. 120 and 
not Art. 11 held applicable 193 d 

- Art. 12—Suit for possession of pro¬ 
perty sold in execution is governed by 

Art. 12 4176 

- Art. 62—House acquired by Govern¬ 
ment — Suit for compensation within 
three years from final award is not barred 

491c 


Limitation Act 

-Arts. 62, 97 and 116 — Posses¬ 
sory mortgage—Mortgagee failing to get 
posssesion—Suit for refund of mortgage 
money— Contract originally genuine bub 
consideration failing subsequently— Art. 
97 read with Art. 116 held applicable 

355 

- Art. 67—Suit to recover money due 

on book entry containing promise to pay 
interest and attested is governed by Art. 

67 175(1) 

- Art. 75—Suit on instalment bond 

Entire debt payable on default — First 
two instalments paid little after due time 
but default made in third—Suit is gover¬ 
ned by Art. 75 472a 

- Art. 85—Suit to recover balance due 

on mutual, open and current account is 
governed by Art. 85 — Last item in ac¬ 
count is terminus a quo 406 

- Art. 85—Suit on bahi account Ba¬ 
lance struck and carried forward— Reci¬ 
procal demands — Account looked as 
whole is mutual, open and current—Art. 
65 applies 25 

- Arts. 97, 62 and 116 — Pos¬ 
sessory mortgage — Mortgagee failing to 
got possession—Suit for refund of mort¬ 
gage money—Contract originally genuine 
but consideration failing subsequently— 
.\rt. 97 read with Art. 116 held appli¬ 
cable 355 

- Arts. 115 and 120 — Suit for return 

of goods with interest in kind is governed 
either by Art. 115 or Art. 120 200 

- Art. 118— Plaintiff proving want of 

knowledge of adoption— Defendant must 
clearly prove that plaintiff must have 
known of adoption at particular date 

514a 

- Art. 120 — Alienation by Hindu. 

widow — Existence of daughter entitled 
to possession after widow’s death — Suit 
to contest alienation is governed by Art. 

120 4 24 

--Iris. 120 and 115 — Suit for re¬ 
turn of goods with interest in kind is 
governed either by Art. 115 or Art. 120 

200 

- Art. 120 — Suit for injunction— 

Art. 120 applies—Terminus a quo is date 
on which right to sue begins—In con¬ 
tinuing wrong last occasion is starting 
point—Limitation Act S. 23 195 

■- Arts. 120 and 11 — Suit for de¬ 

claration that property is not liable to 
attachment — Auction-purchaser is not 
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Limitation Act 

a necessary parky and hence Art. 120 and 
not Art. 11 held applicable 193c 

- Art. 13*2—Mortgage money wrongly 

received by defendant from mortgagors— 
Security under mortgage held not ceased 
—Suit to recover amount — Art. 132 
applies 407 

- Art. 135 and S. 28—Property in 

constructive possession of prior mortgagee 
—Puisne mortgagee empowered to obtain 
possession by effecting redemption— 
Puisne mortgaee failing to redeem within 
12 years of his mortgage—Right of puisne 
mortgagee to obtain possession is not ex¬ 
tinguished—Limitation for possession by 
puisne mortgagee is 12 years from date of 
redemption of prior mortgage 504a 

- Art. 139—Mortgagor remaining in 

possession as tenant—Two rent notes 
executed—Suit for rent and ejectment— 
Art. 139 held applied—In absence of 
proof that tenancy was determined 12 
years ago claim held to be in time 2176 
- Art. 141—Period of 12 years pro¬ 
vided by Art. 141 cannot be abbreviated 

500a 

- Art. 141—Ooskom (Punjab)—Aliena¬ 
tion—"Widow—Acquisition by stranger 
of occupancy rights by alienation or by 
adverse possession—In either case, suit 
within 12 years of death of last surviving 
widow is within time 5006 

- Art. 142 — Suit for possession of 

dwelling land — Defendant’s possession 
permissive—Art. 142 does not apply 

475a 

- Art. 144—On failure - of direct line 

of donee to take possession, possession 
of trespasser is adverse to nearest rever¬ 
sioner entitled to immediate possession 
and not to more distant collaterals 

373 (2)a 

- Art. 148—Art. 148 does not apply to 

suit against charge holder—Co-mortgagor 
redeeming whole mortgage does not be¬ 
come mortgagee of portion belonging to 
other co-owners—He is merely charge- 
holder—Transfer of Property Act (1882), 
S. 95 234 

- Art, 163—Application to set aside 

dismissal of suit filed in wrong Court— 
Court has still no power to' enlarge 
period 346a 

- Art. 164—Summons not duly served 

—Notice of first hearing is contemplated 
and not of adjourned hearing—Absence 
of adjourned bearing does not save limi- 
tation 2616 


Limitation Act 

- Art. 164—Civil P. C. (1908), O. 5, 

Rr. 17 and 20—Ex parte decree—Defen¬ 
dants applying to set aside within time— 
Application suspended till plaintiff would 
apply for execution as plaintiff could 
not be served with notice—Plaintiff ap¬ 
plying for execution—Defendants served 
by affixing summons on his.house—House 
sold in execution—Defendants applying 
for restoration of proceedings in original 
suit—As there was no order under R. 20, 
there was no legal notice on defendants 
—Original application bound to succeed 
and no question of limitation could arise 

69 


- Art. 164—Art. 164 does not apply 

to application to set aside ex parte pay¬ 
ment order made under Companies Act 
(1882), 3. 150 Sid 

- Art. 166 — Period prescribed by 

Art. 166 cannot be extended 71 (2) 
- Art. IdS-^Appeal dismissed in de¬ 
fault — Application for restoration— 
Limitation runs from date of order 309a 

- Art. 181 — Civil P, C. (1908), 

S, 141 and 0. 9, R. 13—Ex parte decree 
passed on 13th January 1919—Appli¬ 
cation made on 4th July to have it set 
aside dismissed for default on 16th Octo¬ 
ber—Fresh application made on 25th 
November can be treated as one for res¬ 
toration of application of 4th July and 
is governed by Limitation Act (1908), 
Art. 181 199 

- Art. 181—Scope—Art. 181 refers to 

all applications for making of which Civil 
Procedure Code gives authority 51e 
Mahomedan Law 

^-Divorce—Khulanama by husband 

constitutes valid divorce—Nonpayment 
of consideration agreed to by wife does 
not invalidate it 211 

-Dower—Presumption is that dower 

was fixed and husband can increase it 
subsequent to marriage 109a 

-Dower—Transfer in lieu of, is not 

gift 1096 

-Gift—Cantonment Act (13 of 1899), 

S. 32—Effect of S. 32—Gifts of property 
in cantonment even by Mahomedan must 
be made in accordance with Transfer of 

Property Act, S. 123 249 

-“Marriage — Restitution of conjugal 

rights — Agreement to reside in wife’s 
parents’ house is invalid and cannot 
defeat right to restitution—Wife’s going 
to live in husband’s house is proof of 
waiver of such agreement 32S 
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Pafchans. non-agricul¬ 
turists and residents of cities, are gover¬ 
ned by Mahomedan law—Special custom 
must be proved to contrary — Custom 

(Punjab) 477a 

-Succession—Marriage with slave-girl 

though not necessary, master’s acknow¬ 
ledgment of marriage ceremony and as¬ 
sertion of son from slave as legitimate 
issue invest son with legitimate status 
Absence of proof of marriage only will 
disentitle him to inherit 419 

^-Caste Disabilities Removal Act 

(1350)—Punjab Pre-emption Act (1913), 

S, 15 (a)—Sons of If, convert to Islam, 
selling villages to first cousin once re¬ 
moved—Occupancy tenants in one village 
suing for pre-emption—Vendees, though 
Christians, can succeed to vendors and 
suit is incompetent 276 

-Succession—Shias—Childless widow 

does not get share in husband’s lands but 
is entitled to :Hh value of building there¬ 
on on which she has lien—She cannot 
however sell ownership of building 57 
-Wakf—Any place dedicated for pra¬ 
yer.may validly be treated as mosque— 
Mosque reserved for use of any parti¬ 
cular sect—Wakf is valid but reservation 

is bad 384 

-Will—Testator cannot make gift over 

after absolute estate 242a 

-Will—Assent of heirs only validotes 

will 2426 

Malicious Prosec^Uion 

-'Malice" explained 362a 

-Police officer directing prosecution 

as result of inquiry cannot be liable for 
damages for malicious prosecution 3626 
Maxims 

- Quicquid plautatur solo, solo cedit — 

Maxim applies to trees growing on land 

76 

Mortgage 

-Construction—Interest payable year¬ 
ly; in default compound interest—Re¬ 
demption agreed on payment of mortgage 
money—Mortgage money held did not 
include interest 427 (2) 

-Decree for redemption—Mortgagee 

must put mortgagor in status quo ante— 
Executing Court must see that mortgagor 
is put in that position 239 

-Hypothecation of future crops be¬ 
comes complete when crop is grown and 
produce realized, but is not enforceable 
against transferee without notice—Mis¬ 
apprehension of nature of contract is 


Mortgage _ ^ _ 

material irregularity within Civil P. O. 

(1903), S. 115 178 

-Moveables—Mortgage of moveable is 

enforceable against property even in 
hands of purchaser with notice 5“ 

Mortgagor and Mortgagee 

-Application to foreclose— Demand 

made not immediately before but sotrie 
time previous to application There is 
no defect invalidating proceedings 3456 
Megotiahle Instruments Act (26 of 1881) 

- Ss. 1 and 7—Mercantile usage of 

Delhi—Hundis are accepted by word of 

mouth 264 

-iS. 4—Undertaking to pay money 

through another person does not make 
promise conditional 3746 

- S. 13—Shahjog hundi is negotiable 

instrument 295a 

-S. 64—Mere demand of money does 

not amount to presentment for payment 

SOd 

-S. 87—Alteration changing identity 

of contract is material alteration 80a 

-S. 87—Alteration in time of payment 

is material alteration 

-S. 87—Bill materially altered It 


is discharged 


80o 


■S. 98—Person relying upon excep¬ 
tions in S. 9c> must establish all require¬ 
ments thereof 

-S. 105-Civil P. C. (1908), S. 100— 

Reasonableness of time for presenting 
bill of exchange for payment is question 
of mixed law and fact 413 

- S. 118 (a)—Defendant admitting ex¬ 
ecution but denying consideration—Onus 
is on defendant to prove that no consi¬ 
deration passed—Court is wrong in set- 
ting up case for plaintiff not set up by 
him—Practice, New case 165 

Northern India Canal and Drainage Act 
(8 of 1873) 

-S. 70 ( 4 )—Distribution by proprie¬ 
tary body of village is not authorized 

distribution 317 

Opium Act (1 of 1878) 

^-Ss. 3 and 9—Morphia is not in¬ 

cluded in “opium"—Ssale or transport of 
morphia is not an offence under S. 9 

263 (1) 

-jS. 9—Sale of opium in contraven¬ 
tion of conditions of license is punishable 

under S. 9 405 

Pardanashiii Lady 

-Document executed by—Transaction 

must be fair and lady must understand 

her act 74 a 
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Partitio7i 

■Partial partition 


Suit for — Pro¬ 


perties partly in Patiala State and partly 
in British India—Without partition of 
Patiala lands suit is maintainable 474 

-Joint property—Ki^^ht of owner to 

sue for partition so long as property is 
undivided is continually recurring right 

1846 

Partnership 

-Oourt-fees — Appeal against preli¬ 
minary decree for dissolution of partner¬ 
ship, though disallowance of certain items 
is challenged, requires only Rs. lO 136c 

-“Debt due to firm—Payment to one 

partner dissolves liability Contract Act 
(1872), S. 251 53 

Penal Code (45 of 1860) 

-Ss. 27 and 451—Husband absent— 

Entry into house with wife’s consent 
with intent to commit adultery with her 
is offence under S. 451—House is still in 
possession of husband 464 (1) 

- Ss, 100 ani 300—Apprehension of 

grievous hurt—Death caused in Self-de¬ 
fence-Right of private defence held i^t 
exceeded 592 

- Ss. 131 and 135— Soldier”—Inter¬ 
pretation of—*’Soldier' in S. 135 must 
be interpreted as in explanation to S. 131 
of the Code 1^4 (l)a 

-S. 149—Word ‘‘offence” does nob in¬ 
clude offence under Railways Act, S. 126 

144a 

-182—False information given to 

public servant with intention mentioned 
in S. 182 is punishable whether informa¬ 
tion is volunteered or made in answer to 
questions put 549 

- Ss. 300 and 302—Dhatura poisoning 

—Object of administering has to be deter¬ 
mined—Amount administered is best 
cation to ascertain object 575 

^ -S. 300, Excep. 1—Act need not 

immediately follow provocation 5016 

- Ss. 302 and 369—Kidnapping part 

of transaction leading to murder Sepa¬ 
rate conviction under S. 369 cannot be 
maintained 512c 

-“Ss. 302 and 300, Excep. (i)—Wife 

and paramour leading immoral life Ac¬ 
cused remonstrating—Finding wife and 
paramour together in khola at night is 
grave and sudden provocation—Act need 
not immediately follow provocation 501a 

- S. 302—Accused’s knowledge of place 

where dead body is, is not sufficient for 
conviction 216 

—S. 302—Evidence of eyewitness of 


Penal Code 

murder not assisting victim or giving 
information to authorities shouM l )0 re¬ 
ceived witli caution Criminal Lrial 21c 

- Ss. 304 and 325—UnpromeJitatod 

attack on provocation—Ollonce hold fell 
under S. 320 

-S. 366—Married woman—Abduction 

of — Carrying off by force doubtful— 
Accused claiming girl as bis fiancee IjS- 
seutial ingredient of off’onco is not ostab- 

lished . 467 

-S. 379—Proceeds of theft consisting 

of cloth — Mere fact that some pieces 
found in accused’s house answer to des¬ 
cription given by complainant is 
oient to establish identity 2156 

-S. 441 —Decree-holder entering pre¬ 
mises of third person without any right 
to do so to attach property of judgment- 
debtor— His act comes within S. 441 511 

-S 5 . 451 ayid 27—Husband absent 

Entry into house with wife's consent 
with intent to commit adultery with her 
is offence under S. 451 House 
possession of luisband 464 (1) 

- S. 451—1‘hiti y in house at night for 

adultery amounts to ollonce under S. 4ol 
—What does not amount to connivance 
or consent state 1 

- -s. 494—Chamar woman becoming 

convert to Islam and marrying Mussal- 
man during lifetime of first husband is 
guilty under S. 494 Ignorance 
extenuates offence 579 

Pleadings 

■Benami—Benamidar can sue in his 


own name in certain cases Plaintiff 
cannot be allowed to keep changing his 
position and must be held down to case 
he had set up originally ^ 194 

--Plaintiff is to be limited to his plaint 

but alternative claim can be brought in 

same pUint 

practice 

- -Admission —' Registration Act 

(1903), S. 17 — Agreement to give up 
rights in property on certain conditions 
must be registered and is inadmissible in 
evidence even in so far as it relates to 
moveable property—Admission of execu- 
tion makes no difference—Oral evidence 
to prove contents'is inadmissible umlor 

Evidence Act (1872), S. 91 n v ■ u 
-Appellate Court—It can do all which 

original Court can do ^ , n a 

-Civil P.C.(190S)—Provisions of Code 

are not exhaustive 
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Practice 

' Decree—Conditional decree—Mean¬ 
ing explained 5106 

-Judgment—Civil P. C. (1908), O. 3- 

Rr. 1 and 4—Notice of date for pronounc¬ 
ing judgment to counsel is sufficient — 
Judgment recorded and dated by pre¬ 
decessor of Court—Judgment pronounced 
second time by successor is without juris¬ 
diction 288 

New case—Suit for arrears of main¬ 
tenance cannot be changed into one for 
contribution in second appeal 489c 

■ New case—Negotiable Instruments 
Act (188l), S. 118 (a) — Defendant ad¬ 
mitting execution but denying considera¬ 
tion Onus is on defendant to prove 
that no consideration passed — Court is 
wrong in setting up case for plaintiff not 
set up by him 165 

New case Court cannot make new 
case for plaintift which defendant had no 
opportunity to meet 1056 

Plea Plea of inadmissibility can¬ 
not be raised for the first time in appeal 

1216 

-Relief — Evidence Act (1872), S. 65 

Loss of accounts not proved — Secon¬ 
dary evidence is not admissible —Plain¬ 
tiff suppressing accounts cannot ask for 
accounts 4146 

Precedents 

Ruling of single Judge is binding on 
subordinate Courts 321(ly6 

Pre-emption 

Decree—Compliance with, must be 
strict Short payment of purchase-money 

’ Vendee is entitled to restoration of 
property 449 

Waiver — Pre-emptor declining to 
purchase for more than certain sum—* 
Sum much less than price offered — No 
proof that he honestly believed price to 
be in excess of real price — He must be 
held to have waived his right 430 

Suit for possession of land compro¬ 
mised—Plaintiff on receipt of considera- 
tion giving up all his claims—Subsequent 
suit for pre-emption—Question whether 
compromise amounted to sale—Compro¬ 
mise does not amount to sale so as to 
give right of pre-emption 421 

House residential—Small part used 

for shop—Character of house is still not 
changed 

Principal and Agent 

-Liability of agent—Agent failing to 

specify capacity as agent when signing 


Principal and Agent 

contract—There is no presumption that 
he contracts in personal capacity when 
terms are to contrary 484 

Probate and Administration Act (0 of 
1881) 

-S. 55—Civil P. C. (1908), O. 23, 

R. 1—0. 23, R. 1 does nob apply to pro¬ 
bate proceeding—Order under O. 23, R. 1 
need nob be expressed — It is sufficient 
if it can be implied from order read with 
application on which order is passed 

494a 

Provincial Iiisolvency Act (3 of 1907) 

^ N’s. 2 (e), 16 and 18—Hindu father 
adjudicated insolvent—Son’s interests in 
joint family property vests in receiver— 
Burden of proving immorality is on son 

269 

Ss. IG and 24 — If no schedule of 
creditors or if no notice is served, cre¬ 
ditor's suit is not barred for want of 

permission 42 

S. 22—Anyone can bring to notice 
of Court conduct of Official Receiver— 
Court has inherent power to rectify 
mistakes of receiver—Time limit in S. 22 
is no bar to action being taken by Court 

361 

S. 37—Application by creditor to 
have sale by insolvent declared null and 
void as against receiver — Limitation 
starts from date of order of adjudication 
—Court has power to entertain applica¬ 
tion by creditor 470 

Ss. 43 and 46 — Order refusing to 
take action against insolvent under S. 43 
No appeal nor revision 323 

Provincial Small Cause Courts Act (9 of 
1887) 

■ Decided” means disposed of 
does nob necessarily mean 

452 (Da 

•Order setting aside ex parte 
decree is revisabie 452 (1)6 

S. 25 — Under S. 25 High Court has 
wider poweu of interference than under 
Civil P. C. (1908), S. 115 376 

Art. 35 (6)— Suit for recovery of 


- S. 25- 

—“Case” 
whole case 
- S. 25- 


corapensation due by custom for losing 
his wife is nob cognizable by Small Cause 

Court 357a 

Public Gambling Act (3 of 1867) 

^- S. 13—Outskirts of railway station 

is not public place 262 

-5. 13—Place exposed to public view 

but not on public street is not public 
place 104 (2) 
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Punjab Alienation of Land Act (13 of 
1900) 

Aot is not retrospective 5046 

^Ss. 2 (3) afid 16—Trees standing on 
agrioultural land are **land” 351 

S. 2 (3)—Definition of “land” is not 
exhaustive -7a 

Ss. 2 (3) and 16— “Land” includes 
trees standing on. it—Trees are therefore 
exempt from attachment 7c 

S. 2 (3) ( 6 )—Trees standing on land 
belonging to agriculturist are liable to 
attachment 71 ( 1 ) 

-S. 4—Adoption of profession (such 

as prostitution) cannot change man’s 
status (e. g.; that of agriculturist) for 
purposes of Punjab Alienation of Land 
Act 109c 

-5. 4—Mahomedan agriculturist mar. 

rying woman of other tribe— Wife can¬ 
not attain status of agriculturist — 

(Obiter) 109d 

- S. 16—Executing Court can make 

temporary alienation of land of agricul¬ 
turist 456 

Punjab Chief Court Pules and Orders 

- Vol. 3, P. 81, Pr, 3 and 4—Suit for 

injunction—Pleader’s foes should be fixed 
as per rules 398 

Punjab Colonization of Government 
Lands Act (6 of 1912) 

- S. 19—Devise of land by occupancy 

tenant—Acquisition of proprietary rights 
by testator before death—Will is not in¬ 
valid—Will, validity 233 

Punjab Courts of Ward Act (2 of 1903) 
- S. 26—Execution of decree —Certi¬ 
ficate under S. 26 filed— Subsequent ap¬ 
plication for execution—Fresh certificate 
is not necessary 305 (1) 

- S. SI (3)—Execution of decree—Pro¬ 
perty of ward attached—Executing Court 
has power to order sale without consent 
of Court of Wards 306 (1) 

Punjab Courts Act (3 of 1914) 

-S. 41—Question as to whether gene¬ 
ral custom has been abrogated by special 
custom—Second appeal is not compe¬ 
tent without certificate 115 

- S. 41 (3)—Second appeal filed after 

about six months — Certificate under 
S. 41 (3) applied for within three months 
explaining delay— Certificate granted— 
Appeal held filed within time 636 

- S. 41 (3)—Custom case — Question 

of onus—Second appeal is not competent 

468 (Da 

S. 41 (3)—Case cannot be remanded 


Punjab Courts Act 

if certificate is refused because S. 41 (3) 
is not complied with 468 (1)6 

^ S. 41 ^3)—High Court will not go 
into questions of custom in absence of 
certificate 4616 

-(6 of 1918) 

S. 44—Revision—Substantial justice 
done—High Court will not interfere 454 
-(9 0/1919) 

S. 44—Error of law does not amount 
to material irregularity 123 (1) 

-S. 44—Suit for declaration tliat 

plaintifi's are not liable to piy rent as 
entered in revenue records—Objection as 
to jurisdiction raised—Court deciding in 
plaintiff’s favour—High Court could in¬ 
terfere.in revision 85ti 

Punjab Excise Act (l of 1914) 

-S. 61 —Liquor found in house in oc¬ 
cupation of husband and wife cannot be 
considered as in joint possession—Wife 
is not guilty 210 

Punjab Government Tenants Act (3 of 
1893) 

- Ss. 7 and 8—Transfer of rights of 

grantee without consent of Financial 
Commissioner is barred by statute 247 
Punjab Land Pevenite Act (17 of 1887} 

- Ss. 6 and 34—Girdawar kanuugo is 

not Revenue Officer—He cannot attest 
mutation 248 

- S. 117— Revenue Court deciding 

question of title—Appeal lies to District. 
Judge 287a 

- S. 158 (2) (17)—No dispute as to 

title involved — Suit aristing out of 
partition proceedings cannot be enter¬ 
tained by civil Court 336(2} 

Punjab Limitation (Ancestral Land Ali¬ 
enation Act (l of 1900) 

-Scope of, indicated 435 

Pujijab Pre-emption Act (2 of 1905) 

- Ss. 13 fourthly^ fifthly and 14 (e) — 

Sale made and suit for pre-emption in¬ 
stituted while old Act in force—Suit is 
governed by Aot of 1905—“ Staircase,” 
meaning explained—Step to thara is not 
entrance from street within S. 13 fifthly 

278 

-(1 of 1913) 

-S. 3 (l)—Sale of sardrakhti rights 

of lessee is not sale of agricultural land 

310a 

- S. 3 (3)—Town and village—Mean¬ 
ing explained—Padhana in Lahore Tahsil 
is village—Question whether place is 
town or village is one of law—Civil P. C. 
(1908), S. 100 388 
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Punjab Pre-emption Act 
-jS5 . 3 (3) and 5 (a)—Taunsa is town 

118a 

-S. 3 (3)—Taunsa is town—Entry in 

census report is valuable to decide it 

113 

-S. 3 (5) (a)—Sale of minor’s pro¬ 
perty with perniision of Court under 
S. 29, Guardians and Wards Aot—Claim 
for pre-emption is not prohibited by 

S. 3 (5) (a) 482 

-S. 5—Shop defined {semhle) 4836 

-iS. 6—Sale of house apart from site 

can be pre-empted 486(2) 

^-*S. 15 (a)—Sons of A/, convert to 

Islam, selling villages to first cousin once 
removed—Occupancy tenants in one vil¬ 
lage suing for pre-emption — Vendees, 
though Christians, can succeed to ven¬ 
dors and suit is incompetent—Mahome- 
dan law. Succession—Caste Disabilities 
Eemoval Act (1850) 276 

lo (c)—Eight only of malik kabza 
without any share in village shamilat or 
ownership by purchase does not bar right 
of pre-emption 94(2)a 

- S. lo (c)—Merely owning some land 

in village is not ownership of estate 

, , .. 94(2)6 

- S. 15 (c)—Term owners of estate” 

in S. 15 refers to proprietary body— 
Who is not owner of estate explained 

94(2)c 

-S. IG—Sale of materials of house 

with right of residence—Owner of site 
cannot pre-empt 99 

■ S. 22 (2) and (4) Extension of time 
—Appellate Court has all powers of ori¬ 
ginal Court—3. 22 is enacted rather to 
enlarge those powers—First Court reject¬ 
ing plaint, deposit not having been with¬ 
in time as extended by it—Appellate 
Court held went out of its way in allow¬ 
ing further time and setting aside order 
rejecting plaint, deposit iiaving been 
within time extended by it 47a 

— S. 22 (5) (a)—Withdrawal of depo¬ 
sit Suit should bo dismissed 46 

Pu7ijab Restriction of Habitual Of fen- 
ders Act (5 of 1918) 

- S. 7—Criminal P. G. (1898), S 118 

—Order for security for good behaviour 
—Simultaneous order of restriction is 
illegal 330(1) 

Punjab Tenancy Act (16 of 1887) 

i). 38 What constitutes abandon- 
ment^of occupancy holding stated 293c 
S. 50 Wrongful dispossession of 


Pu7ijab Tenancy Act 

tenant—Suit for recovery of possession 
—Limitation is one year 344(2) 

- S. 59—Adopted son among Jats is to 

be considered as male lineal descendant 
within S. 59 284c 

- S. 77 (3) id) —Civil Court cannot 

inquire into claim as to occupancy rights 

400 

-S. 77 (3) (d), (c)—Occupancy rights 

created by widow—Suit to contest them 
is cognizable by civil Court 197 (1) 
-S. 77 (3)(l)—Suit for injunction res¬ 
training proprietors from preventing 
occupancy tenants from using site on 
ground of long user is cognizable by civil 

Court 65 (2) 

- S. 77 (3) (l)—’Suit for declaration 

that plaintifl’s are not liable to pay rent 
as entered in revenue record is exclu¬ 
sively triable by Revenue Court 85c 
Railways Act (9 of 18G0) 

-126--Penal Code (1860), S. 149— 

Word "offence ” does not include offence 
under Railways Act, S. 126 144a 

Registration Act (16 of 1908) 

-jS. 17—Deed not effecting partition 

but reciting what has been done about 
it need not be registered 403a 

-S, 17—Memorandum of partition in 

accounts does not require registration 

173 

- S. 17—Agreement by reversioner to 

transfer his rights after vesting does nob 
require registration 123 (2)a 

S. 17—Agreement to give uprights 
in property on certain conditions must 
be registered and is inadmissible in evi¬ 
dence even in so far as it relates to move¬ 
able property—Admission ‘of execution 
makes no difference—Oral evidence to 
prove contents is inadmissible under Evi¬ 
dence Act (1872), S. 91—Practice, Admis¬ 
sion 20 

S. 17 (l) (6)—Entry in chaupatta 
describing mortgage—Mortgage is nob 
created though effected orally—Registra¬ 
tion is not compulsory 121a 

5. 17 (l) (c)—Receipt for balance of 
purchase money on account of immovable 
property reciting oral sale is compul¬ 
sorily registrable—Payment of consi- 
derati(m may be proved aliunde 321 (l)a 

51—Document registered bub 
entered in wrong book is not properly 

registered 302 (2) 

Riwajiam 

' ’Entries in, are presumed to be cor¬ 
rect 9^ 
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Speoific Belief Act (l of 1877) 

- S, 42—Suit for declaration by rever¬ 
sioner of lunatic that certain property 
acquired by defendant belongs to lunatic 
is maintainable 3486 

-S. 42—Property in possession of 

Court and tenants—Suit for declaration 
is competent 340a 

-S. 64—For injunction against co¬ 
sharer to prevent appropriating portion 
of common land special damage.need not 
be proved but suit must be without de¬ 
lay 346 

Stamp Act (2 of 1899) 

-iS. 2 (5)—Instrument held to be bond 

with condition 481a 

-S. 2 (5)—Definition of bond is not 

exhaustive 4816 

-S. 12—Question whether stamp is 

cancelled is one of fact—Drawing dia- 
gonal lines on stamp is sufficient 374a 
Succession Certificate Act (7 of 1889) 

-Proceedings under—Proceedings are 

of summary nature—Court has only to 
decide whether applicant has prima facie 
right to collect debts 497rf 

-S. 1 (4)—“Such a will"—Meaning 

explained 497a 

-S. 1 (4)—Application for certificate 

under will—Certificate should not be re¬ 
fused merely because probate could have 
been asked for 4976 

-5. 26—Application for succession 

certificate in respect of debts exceeding 
Rs. 5,000—Second Class Sub-Judge has 
jurisdiction 497c 

Suits Valuation Act (7 of 1887) 

- S. 11—Applicability of—S. 11 applies 

only where valuation depends on discre¬ 
tion of parties or Court—S. 11 does not 
apply where valuation is fixed by rules 

112 

Tort 

-Vicarious liability — Secretary of 

State is not liable for torts committed by 
police officer 362c 

-Malicious proceedings—Attachment 

wrongful—Suit for damages — Proof of 
malice is necessary 197(2) 

Trade-mark 

-Use of name associated with business 

of other person cannot be used 168a 

^ -Infringement — Injunction — It 

must be shown that person carrying on 
business in his own name is doing it in 
a way as to pass off his goods as goods of 
some one else 1686 

Transfer of Property Act (4 o/1882) 

-S. 6—Expectant heir transferring 


Transfer of Property Act 

property transfers his chance of suoces. 

sion 74a. 

^-S. 6—S. 6 does not prohibit trans¬ 

fer of spes succession is but only provides 
that such transfer cannot be made for 
spes successionis is not property 74^> 

^-S. 6—B suing C, mother of her de¬ 

ceased husband H, for recovery of amount 
secured by mortgage executed by C in 
favour of H —Mortgage hypothecating her 
reversionary rights in her father’s pro¬ 
perty—Subsequent to mortgage deed C 
succeeding to property hypothecated and 
obtaining possession—Mortgage held in¬ 
operative as conveyance btlt operative as 
executory agreement which attached to 
property as soon as it was acquired by 
mortgagor— C held bound to satisfy B's 
claim—Transfer of Property Act, S. 48 

74fl 

-S. 43—Representation by transferor 

need not be false—It is sufficient if it is 
erroneous 74o 

^- Ss. 43 and 6— B suing C, mother of 

her deceased husband H, for recovery of 
amount secured by mortgage executed by 
C in favour of U —Mortgage hypothecat¬ 
ing her reversionary rights in-her father’s 
property—Subsequent to mortgage deed 
C succeeding to property hypothecated 
and obtaining possession—Mortgage held 
inoperative as conveyance but operative 
as executory agreement which attached 
to property as soon as it was acquired by 
mortgagor —C held bound to satisfy B’s 
claim 74d 

-S. 43—Mortgage by person with de¬ 
fective title—Interest subsequently ac¬ 
quired by transferor is available to make 
mortgage effective 74e 

- S. 56—Specific area sold — Vendee 

evicted from part by person claiming 
superior title—He is entitled to damages 
—Contract Act (1872), S. 73 297 

-S. 60—Deed stipulating for redemp¬ 
tion in payment of mortgage money and 
charging property with liability for 
principal and interest—Redemption can 
be allowed only on payment of principal 
and interest 271(1) 

-61—Mortgagor can redeem any 

one of several mortgages without paying 
money due under separate mortgage Con¬ 
solidation interferes with right of mort¬ 
gagor to redeem — Court will always 
struggle against interference 387 

-S. 68—Reasonable improvements da 

not include demolition and rebuilding at 
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Transfer of Property Act 
cost several times the debt—Agreement 
to pay interest on cost of improvement 
held inequitable 28 

- S. 91 (a)—Suit for redemption by 

purchasers of equity of redemption 
Mortgagor contending undue influence 
and fraud—Part payment of considera¬ 
tion proved—Purchasers held entitled to 
redeem—Trusts Act (2 of 1872), St 82‘~" 
Contract Act (l372), S. 64 480(2) 

- S. 95 — Limitation Act (1908), 

Art. 148—Art. 148 does not apply to 
suit against charge-holder—Co-mortgagor 
redeeming whole mortgage does not be¬ 
come mortgagee of portion belonging to 
other co-owners—He is merely charge¬ 
holder 234 

- S. 100—Mere enhancement of rent 

does not put an end to tenancy—Express 
terra in lease to vacate at one month’s 
notice—S. lOG does not apply 96 

-S. 108 (c)—Lessee obstructed by 

paramount owner—Lessor is bound to 
prevent obstruction or indemnify lessee 

390 

- S. Ill (g)—Denial of title—Alter¬ 
native plea does not save forfeiture 66 

Trusts Act (2 of 1872) 

- S. 82—Contract Act (1872), S. 64— 

Transfer of I^roperty Act (1882), S. 91(a) 
— Suit for redemption by purchasers of 
equity of redemption — Mortgagor con¬ 
tending undue influence and fraud—Part 


Trusts Act 

payment of consideration proved—Pur¬ 
chasers held entitled to redeem 480(2) 
Wajih^darz 

-Entries in, referring to custom, do, 

not enure for whole settlement 9a- 

-Entries in, referring to custom, are 

presumed to be correct 96 

-Entries not speciflcally mentioning 

ancestral property—They should be con¬ 
strued as referring to ancestral property 

9e 

Will 

-Validity — Punjab Colonization of 

Government Lands Act (5 of 1912), S. 19 
Devise of land by occupancy tenant — Ac¬ 
quisition of proprietary rights by testa¬ 
tor before death—Will is not invalid 233 
-Subsequent insanity does not re¬ 
voke—Testator when in sound mind giv¬ 
ing instructions—Testator not in usual 
state of mind at execution—Will drawn 
according to instructions—Testator should 
be deemed to be of sound mind when will 
was executed 179a 

-ilven when mind is affected by weak¬ 
ness person may be capable of executing 

will 1796 

IPorffs and Phrases 

-“Soldier”—Definition in Articles of 

War is limited 114(l)t 

Workmens Breach of Contract Act {13 of 
1859) 

- Ss. 2 and 3 — Workman receiving 

loan as advance—Breach of contract— 
He is not liable to be prosecuted 380(1) 
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UB 

40 

N 

31 

453 

tt 

P 

550 

A 

77 

456 

tt 

PC 

23 

P 

163 

4G2 

If 

L 

258 

M 

19 

405 

II 

P 

243 

L 

21 

406 

If 

M 

170 

N 

07 

408 

It 

P 

020 

Lfi 47 

409 

II 

A 

1 

.1 

20 

475 

It 

P 

18-2 

il 

534 

478 

M 

M 

131 

A 

CO 

479 

If 

P 

032 

C 

929 

480 

tf 

P 

190 

A 

170 

481 

M 

C 

624 

A 

133 

480 

*f 

N 

170 

A 

32 

490 

tf 

C 

117 

A 

175 

495 

II 

L 

29 

B 

300 

490 

9f 

P 

590 

A 

170 

497 

tf 

C 

403 

B 

314 

500 

ft 

P 

171 

A 

51 

503 

tf 

LD 

54 

B 

318 

504 

ft 

P 

188 


P 205 
B 292 
A 8 
B 350 
P 720 
B 415 
A 33 
D 311 
A 209 
L 330 
C 87 
L 334 
C 83 


507 

509 

511a 

5116 

512 

513 
515 

518 

519 

521 

522 

545 

546 


1921 

1920 

If 

ft 

If 

If 

tl 

fl 

1921 
1920 

II 

tt 

tJ 


L 

P 

L 

L 

L 

S 

A 

L 

P 

L 

C 

0 

L 


267 

168 

114 

100 

104 

51 

GO 

326 

65 

380 

941 

342 

380 


12 

Ci-LJ 

517 

519 

55-2 

554 

557 

558 
560 
501 
562 

503 

504 

508 

571 

572 

573 
575 
570 
577 

579 

580 

581 

583 

584 
591 

593 

594 

509 
GOla 
0016 
C03 

607 

608 
009 
G12 
G13 
G14 
619 
021a 
6216 
623 

625 

626 
630 

632 

633 
635 
030 
638 
640 
041 
642 
GIG 
047 
048 

649 

651 

650a 

6566 


II 


»1 


•253 


A. 

1920 


I. R. 


n 

II 

II 

t» 

ft 

M 

, tt 

tl 

tl 

11 

tl 

tl 

fl 

IT 

»| 

tl 

ft 

M 

It 

It 

If 

If 

II 

M 

It 

It 

If 

tf 

1921 

1920 

If 

It 

It 

If 

1921 

It 

1920 

tl 

II 

tt 

If 

If 

»• 

If 

1919 

1920 

II 

ft 

It 

tf 

fl 

tl 

tl 

tf 

It 

It 

II 


C 

P 

A 

C 

L 

C 

N 

LB 

A 

L 

A 

N 

L 

P 

C 

P 

A 

C 

P 

A 

C 

A 

P 

N 

C 

P 

L 

P 

L 

P 

A 

L 

P 

L 

P 

C 

‘P 

L 

P 

L 

P 

L 

P 

A 

P 

0 

P 

A 

P 

P 

0 

P 

N 

P 


522 

•130 

85 

G17 

213 

345 

203 

30 

135 

114 

232 

167 

54 

383 

352 

210 

19G 

319 

248 

205 

G35 

13 

237 

138 

344 

503 

215 

215 

91 

03 

199 
104 
003 
2-23 
274 
181 
291 
333 
055 
283 
219 
265 
492 

200 
600 

69 

84 

108 

832 

362 

53 

215 

142 

121 


A 91 
P 007 
N 145 
P 138 
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TABBE N9. II 

21 Criminal Law Journal=All India Reporter. 
CrL-J A. I. R. CrL-J A. I. R. CcLJ 

—{Concld.) 

A. I. R. 

1920 Lahore 

CrLJ A. !• R* 

C57 

1920 

P 

155 

697 

1920 

C 

5G1 

742 

1920 

A 

180 

785 

1920 

P 

717 

825 

1921 

A 

362 

658 

19 

A 

21-2 

700a 

II 

0 

55G 

743 

II 

P 

42 

787 

II 

S 

49 

826 

1920 

C 

412 

659 

ii 

C 

544 

7005 

II 

UB 

20 

746 

II 

.1 

177 

790 

II 

P 

513 

827 

11 

M 

471 

6 GO 

fi 

P 

523 

702 

n 

L 

440 

748 

II 

P 

499 

791 

II 

S 

55 

828 

II 

A 

215 

663 


C 

542 

705 

If 

P 

471 

749 

II 

A 

289 

793 

If 

P 

729 

8-29 

If 

C 

406 

G65 

M 

A 

203 

716 

1921 

D 

435 

751a 

II 

P 

211 

794 

II 

UB 

28 

830 

• I 

L 

318 

66G 

II 

C 

401 

718 

1920 

P 

1G5 

7516 

II 

C 

320 

795 

II 

P 

516 

831a 

1921 

A 

281 

6GO 

II 

C 

550 

721 

II 

B 

63 

753 

II 

P 

211 

797 

1019 LB 

20 

8316 

1920 

C 

394 

670 

M 

c 

527 

722 

II 

A 

18-2 

754 

II 

C 

291 

799 

1920 

P 

843 

833 

M 

N 

249 

G73 

II 

p 

224 

723 

1921 

P, 

425 

757 

11 

P 

100 

800 

>1 

M 

352 

835 

II 

B 

175 

G75 

If 

c 

520 

724 

II 

A 

277 

7G0 

11 

B 

254 

801 

II 

A 

265 

842 

II 

C 

531 

G78 

1910 

LB 

24 

725 

II 

B 

1G2 

765 

II 

C 

938 

802 

• « 

C 

080 

843 

II 

A 

195 

G82 

10-20 

C 

571 

720 

1920 

P 

712 

7G7 

II 

A 

356 

809 

1919 

A 

29 

484 

II 

C 

535 

088 

II 

UB 

18 

728 

1921 

B 

322 

768 

II 

C 

976 

810 

1920 

0 

255 

846 

II 

N 

264 

G80 

II 

C 

5GS 

729 

1920 

A 

23G 

769 

>1 

N 

255 

814 

M 

P 

149 

847 

II 

A 

218 

691«i 

II 

L 

202 

733 

1921 

B 

155 

775 

II 

C 

966 

815 

II 

A 

267 

848 

11 

C 

541 

GO 15 

11 

C 

5G5 

734 

1920 

A 

184 

777 

If 

A 

99 

817 

• 9 

C 

414 

849 

II 

c 

500 

694 a 

II 

0 

199 

735 

11 

P 

483 

779 

11 

P 

2.32 

818 

11 

L 

349 

862 

II 

A 

27C 

60-15 

M 

C 

5G4 

737 

II 

A 

150 

782 

II 

D 

174 

820 

If 

N 

201 

863 

II 

N 

198 

GOG 

II 

0 

127 

739 

It 

P 

177 

733 

• 1 

A 

110 

824 

11 

M 

965 

864 

II 

A 

279 

I.C. 

A. 

. I. R. 

I.C. 

54 Indian Cases=All India 
A. I. R. I.C. A. I. R. 

Reporter 
I.C. A. 

I. R. 

I.C. 

A. I 

. R. 



1 

1920 

3 

II 

5 

II 

G 

II 

19 

II 

21 

II 

22 

II 

34 

1919 

36 

10-20 

38 

II 

39 

II 

41 

II 

42 

II 

43 

II 

44 

II 

45 

11 

49 

II 

50 

II 

61a 

II 

516 

PI 

52 

If 

53 

II 

55 

If 

66 

f| 

57 

II 

58 

II 

GO 

1919 

63 

1920 

64 

II 

65 

II 

CG 

If 

81 

II 

82 

M 

84 

If 

95 

II 

98 

If 

100 

II 

104 

11 

105a 

II 

1056 

II 

107 

If 

110 

II 

112 

fl 

115 

If 

117 

1919 

118 

1920 

120 

1919 

121 

II 

126 

1920 


C 

22 

1-27 

1920 

c 

48 

200 

1919 

0 

39 

401 

19-20 

S 

73 

495 

1920 

N 

45 

1-29 

II 

B 

239 

273 

1020 

L 

53 

402 

1919 

A 

36 

496 

II 

C 

287 

131 

It 

N 

9 

274 

tl 

N 

35 

404 

1020 

2f 

171 

497 

If 

C 

210 

134 

If 

B 

2-26 

27G6 

1921 

X 

69 

406 

1910 

A 

40 

501 

>1 

0 

43 

137 

II 

M 

97 

279 

1920 

N 

68 

407 

II 

0 

74 

503 

If 

c 

13 

1-10 

II 

C 

232 

281 

II 

M 

551 

•108 

II 

A 

59 

504 

1919 

M 

518 

146 

II 

M 

20 

284 

fl 

N 

23 

409 

1920 

M 

131 

500 

1920 

0 

55 

154 

1919 

PC 

52 

2856 

II 

0 

143 

411 

1910 

A 

19 

507 

tl 

P 

280 

159 

Too old 


2926 

If 

M 

374 

412 

II 

0 

79 

508 

fl 

L 

7 

IGl 

1920 

B 

217 

294 

ff 

N 

1 

413 

fl 

A 

9 

512 

• f 

P 

204 

103 

II 

M 

110 

3C0 

If 

N 

G 

414 

1920 

M 

154 

513 

II 

L 

94 

166 

1919 

0 

75 

304 

If 

N 

21 

416 

1919 

A 

78 

515 

II 

LB 

30 

1G9 

1920 

C 

417 

307 

ff 

C 

274 

417 

1920 

N 

31 

518 

II 

L 

105 

172a 

1919 

A 

64 

311 

fl 

N 

43 

418 

1919 

A 

49 

520a 

II 

LB 

35 

1726 

1920 

M 

144 

313 

1910 

0 

36 

419 

1920 

L 

9 

5206 

1919 

M 

270 

173 

If 

P 

225 

315 

1920 

N 

34 

424 

If 

A 

340 

524 

1920 

M 

220 

177a 

ft 

N 

42 

317 

1919 

0 

80 

426 

1919 

0 

85 

528 

1919 

LB 

14 

1776 

It 

il/ 

42 

318 

1920 

M 

352 

428 

ff 

A 

55 

530 

1920 

L 

01 

197 

M 

C 

159 

321 

1919 

0 

29 

429 

1920 

C 

174 

535 

1919 

c 

38 

200 

If 

N 

37 

323 

1920 

N 

52 

431<i 

1919 

A 

51 

53G 

1920 

LB 

38 

202 

II 

M 

246 

3-25 

1919 

0 

105 

4316 1920 

C 

165 

538 

it 

c 

300 

207 

11 

P 

220 

331 

1920 

.1/ 

148 

432 

1019 

A 

C 

540 

1919 

L 

89 

209 

If 

M 

324 

332 

1919 

0 

60 

433 

1920 

C 

166 

542 

1920 

C 

271 

222 

If 

P 

667 

334 

1920 

N 

50 

435 

II 

A 

352 

543 

il 

LB 

49 

223 

1919 

A 

11 

335 

1919 

0 

111 

436 

M 

L 

37 

544 

1919 

C 

40 

2-24 

1920 

C 

421 

337 

1920 

C 

53 

437 

1919 

A 

7 

54G 

1920 

0 

20 

2-27 

>i 

P 

427 

353 

1919 

0 

44 

439 

1920 

C 

305 

548 

ft 

c 

45 

228 

it 

C 

70 

357 

1920 

p 

514 

443 

1919 

A 

98 

550 

II 

c 

47 

230 

M 

P 

509 

359 

1919 

0 

70 

444 

1920 

D 

301 

558 

>1 

LB 

22 

232 

1919 

0 

31 

362 

1920 

L 

56 

450 

1919 

A 

104 

5G1 

1919 

M 

1 

233 

1920 

B 

182 

364 

»| 

0 

21 

451 

1920 

M 

99 

562 

1920 

LB 

43 

239 

•1 

L 

79 

366 

1919 

A 

48 

453 

f 1 

L 

25 

5G4 

1919 

0 

82 

A 

210 

1919 

0 

34 

3C8a 

1920 

0 

11 

454 

II 

M 

379 

565 

1920 

LB 

1 

241a 

1920 

M 

286 

3686 

II 

C 

323 

455 

If 

B 

230 

568 

fl 

0 

76 

2416 

it 

P 

366 

370 

1919 

A 

17 

458 

If 

M 

385 

570 

It 

B 

147 

248 

1919 

0 

32 

371 

fl 

0 

62 

459 

1919 

A 

100 

573 

If 

0 

1 

249 

1920 

N 

78 

378 

1920 

C 

140 

462 

19-20 

M 

122 

575a 

If 

L 

88 

250 

1919 

A 

72 

381 

1919 

A 

23 

463 

1919 

A 

97 

577 

If 

0 

75 

252 

1920 

P 

512 

382 

1920 

M 

149 

465 

1920 

B 

322 

578 

If 

D 

150 

y A 

254a 

1019 

0 

49 

383 

If 

L 

45 

473 

If 

M 

209 

G14 

tf 

0 

68 

2546 

1920 

M 

566 

384 

1919 

A 

25 

478 

II 

C 

170 

616 

II 

li 

211 

257 

fl 

L 

73 

385 

1920 

21 

160 

479 

II 

21 

109 

617 

II 

0 

01 

258 

Too old 

3S7a 

1919 

A 

30 

481 

ff 

B 

221 

619 

If 

B 

236 

2G0 

1920 


314 

3876 

1920 

L 

40 

483 

II 

A 

354 

620 

If 

A 

94 

261 

11 

0 

30 

389 

If 

M 

101 

485 

fl 

B 

224 

623 

fl 

M 

289 

262 

II 

L 

71 

394 

If 

C 

162 

487 

If 

C 

176 

624 

1919 

A 

96 

2C3^ 

II 

M 

146 

395 

1919 

A 

45 

488 

fl 

B 

211 



PC 

20 

2G36 

fl 

L 

66 

396 

1920 

C 

168 

491 

If 

M 

94 

625 

1920 

V V 

264 

1919 

0 

50 

398 

1919 

A 

43 

494i} 

If 

UB 

29 

6266 

IS 

n 

29 

2G8 

1920 

L 

46 

400 

If 

L 

65 

4946 

If 

A 

357 

630 

II 


B 

85 

P 

518 

M 

155 

UB 

42 

M 

152 

A 

31 

M 

169 

UB 

43 

M 

292 

L 

19 

UB 

48 

M 

316 

C 

191 

A 

149 

0 

1 

M 

274 

A 

34 

M 

187 

0 

26 

M 

•206 

C 

194 

0 

84 

c 

196 

2r 

940 

0 

89 

L 

97 

C 

208 

M 

177 

C 

314 

A 

41 

C 

926 

0 

18 

M 

580 

C 

204 

C 

206 

B 

101 

UB 

47 

UB 

35 

C 

478 

c 

104 

p 

520 

M 

119 

P 

522 

N 

71 

P 

52G 

A 

63 

C 

42 

C 

126 

P 

84* 
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1,0. 

A. I 

. R. 


I.C. 

A. I. 

R. 


I.C. 

A. I. 

R. 


631 

1920 

C 

104 

718 

1920 

C 

98 

787 

1920 

C 

33 

682 

1919 

0 

15 

719 

II 

C 

499 

789 

II 

N 

113 

633 

1920 

C 

425 

721 

II 

M 

137 

792 

1919 

A 

170 

634 

I) 

N 

64 

726 

M 

C 

101 

794 

1920 

N 

157 

63G 

II 

C 

428 

728 

It 

M 

84 

797 

It 

0 

290 

642 

II 

L 

113 

731 

It 

C 

24 

798 

It 

N 

80 

643 

1920 

C 

113 

733 

1910 

0 

98 

801 

It 

A 

9 

644 

II 

P 

527 

738 

1920 

C 

249 

802 

It 

P 

445 

645 

>1 

C 

107 

740 

II 

M 

400 

804 

It 

N 

118 

646 

It 

L 

118 

742 

II 

C 

245 

805 

It 

A 

122 

647a 

It 

C 

447 

749 

It 

M 

143 

806 

It 

C 

287 

6475 

II 

M 

387 

760 

It 

C 

44 

807a 

It 

M 

241 

652 

II 

P 

528 

752 

It 

C 

243 

8076 

IP 

P 

343 

655 

11 

N 

47 

753 

It 

M 

410 

814 

It 

N 

96 

658 

II 

P 

633 

755 

tt 

C 

91 

816 a 

It 

A 

127 

659 

II 

C 

110 

756 

>t 

A 

134 

8166 

tl 

M 

556 

622 

II 

P 

536 

757 

It 

C 

75 

820 

II 

P 

570 

664 

1921 

N 

112 

758 

It 


216 

821 

It 

N 

157 

666 

1920 

P 

540 

701a 

It 

C 

69 

822 

It 

C 

264 

667 

1 ? 

B 

333 

7616 

It 

M 

230 

827a 

It 

L 

197 

668 

It 

C 

115 

763 

It 

C 

77 

8276 

It 

N 

116 

670 

II 

B 

130 

764 

ti 

A 

160 

828 

1919 

0 

7 

672 

II 

P 

424 

766 

1919 

0 

88 

829 

1920 

L 

249 

673 

II 

P 

419 

768 

1920 

A 

344 

831 

1919 

0 

11 

677 

M 

VB 

39 

769a 

1919 

A 

82 

832 

1020 

L 

344 

679 

II 

B 

168 

7696 

1920 

P 

230 

833a 

1919 

0 

09 

686 

n 

P 

548 

772 

1919 

A 

90 

8336 

«t 

L 

63 

689 

II 

B 

115 

773 

1920 

P 

244 

836 

1920 

C 

163 

691 

II 

C 

122 

774 

1919 

0 

97 

838 

tt 

L 

220 

693 

11 

B 

267 

775 

1920 

P 

255 

839 

II 

C 

230 

695 

It 

C 

237 

778 

tl 

C 

801 

842 

It 

L 

279 

699 

It 

P 

277 

780 

It 

P 

432 

846 

II 

0 

53 

700 

II 

C 

93 

781 

II 

c 

321 

850 

It 

c 

35 

703 

II 

P 

273 

784 

II 

A 

29 





705 

II 

C 

14 

785 

It 

c 

334 

853 

It 

L 

242 

715 

II 

P 

373 

786 

II 

A 

14 

856 

It 

0 

239 
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R. 


LC. 

A. I. 

R. 


I.O. 

A. 1. 

. R. 


1 

1920 

P 

605 

74 

1920 

A 

162 

187 

1920 

L 

190 

2 

H 

L 

306 

75 

It 

N 

74 

189 

11 

C 

354 

5 

II 

C 

335 

78 

11 

M 

115 

193 

It 

P 

176 

14 

II 

L 

336 

82 

It 

L 

454 

194 

11 

A 

225 

15 

II 

P 

703 

83 

It 

A 

147 

198 

It 

M 

442 

16 

II 

L 

122 

85 

ft 

C 

241 

204 

It 

C 

08 

17 

II 

P 

594 

86 

II 

M 

596 

205 

It 

N 

181 

19 

II 

L 

473 

89 

If 

A 

70 

207 

II 

P 

168 

22 

II 

A 

21 

92 

It 

C 

242 

209 

II 

L 

352 

24<x 

II 

L 

314 

93 

II 

N 

94 

210 

1921 

L 

390 

246 

II 

P 

592 

94 

It 

A 

111 

212 

1920 

C 

176 

26 

f| 

L 

133 

96 

ft 

C 

124 

213 

It 

L 

302 

27 

II 

P 

697 

97 

ft 

P 

661 

214 

It 

P 

151 

28 

II 

L 

116 

98 

II 

N 

108 

218 

11 

L 

101 

30 

11 

M 

197 

101 

It 

P 

654 

221 

11 

L 

107 

31 

1919 

A 

63 

102 

It 

L 

367 

222 

tl 

C 

50 

32 

1921 

J 

10 

105 

tl 

M 

123 

226 

It 

P 

107 

35 

1919 

A 

99 

107 

1921 

N 

81 

228 

tl 

C 

71 

36 

1920 

P 

694 

110 

1919 

A 

91 

230 

1919 

A 

24 

87 

It 

A 

131 

113 

1920 

P 

383 

231 

1920 

C 

172 

38 

It 

N 

123 

150 

tl 

C 

326 

233 

tl 

P 

642 

45 

1919 

A 

102 

152 

II 

N 

144 

234 

IP 

C 

112 

48 

1923 

N 

103 

154 

ft 

C 

388 

286 

II 

L 

109 

60 

1920 

L 

125 

156 

tl 

N 

174 

2.39 

•t 

LB 

14 

63 

II 

N 

103 

157 

It 

C 

363 

247 

It 

P 

634 

66 

II 

Jj 

346 

171 

It 

L 

127 

248 

It 

LB 

! 22 

67 

It 

N 

63 

175 

It 

P 

651 

249 

tl 

C 

105 

69 

II 

P 

577 

177 

Too old 


250 

It 

LB 

45 

60 

It 

N 

119 

178 

1920 

G 

205 

251 

If 

C 

75 

64 

II 

M 

682 

179 

• t 

P 

646 

254 

PI 

LB 

’ 24 

66 

II 

N 

99 

180 

1922 

C 

118 

256 

11 

C 

103 

71 

II 

A 

159 

184 

1920 

L 

211 

258 

It 

LB 

55 

72 

II 

N 

93 

186 

tl 

C 

189 

261 

tl 

C 

197 


1 .0. 

860 

A. I. 

1920 

R. 

N 

24 

862 

It 

C 

276 

873 

PI 

L 

293 

875 

»| 

.4 

350 

876 

ft 

L 

372 

877 

1010 

0 

23 

879 

1920 

L 

409 

881 

tt 

P 

451 

884a 

11 

L 

405 

8846 

II 

P 

461 

887 

(1 

C 

90 

888 

II 

P 

469 

890 

II 

.4 

140 

892 

IP 

C 

86 

893 

1019 

A 

13 

894 

1920 

P 

428 

897a 

1922 

L 

268 

8976 

1920 

C 

81 

900 

It 

L 

399 

901 

1910 

0 

92 

905 

1920 

L 

398 

906 

IP 

C 

72 

908 

It 

L 

316 

910 

tt 

A 

166 

911 

It 

L 

400 

912 

IP 

M 

130 

913 

IP 

L 

395 

914 

IP 

C 

875 

920 

*1 

L 

401 

922 

PI 

M 

416 

923 

IP 

L 

303 

924 

IP 

N 

40 

926 

tt 

L 

291 

928 

It 

N 

12 

931 

It 

L 

260 


Reporter 


I.C. 

A. 

I. R 


266 

1920 

LB 

1 48 

267 

IP 

M 

232 

268 

tl 

C 

192 

269 

M 

LD 

’ 44 

271a 

II 

P 

581 

2716 

It 

B 

269 

273 

II 

P 

334 

282 

II 

C 

78 

285 

tt 

P 

614 

286 

It 

N 

146 

268 

•1 

P 

147 

292 

1919 

A 

15 

294 

1920 

P 

674 

302 

tl 

A 

103 

304 

ft 

A 

164 

305 

tl 

N 

80 

306 

II 

B 

205 

307 

II 

h 

218 

310 

II 

C 

901 

313 

IP 

B 

295 

315 

tl 

A 

31 

316 

tl 

B 

244 

317 

tl 

A 

125 

318 

tl 

B 

308 

320 

It 

M 

479 

322 

It 

D 

335 

324 

II 

L 

4 

327 

II 

B 

306 

328 

It 

N 

39 

329 

tl 

B 

264 

330 

II 

C 

135 

332 

It 

B 

338 

383 

It 

M 

145 



I.C. 

A. I. 

R. 


933 

1920 

P 

615 

935 

1) 

L 

381 

936 

It 

N 

20 

941a 

11 

L 

377 

9416 

11 

J‘ 

010 

943a 

It 

L 

377 

0436 

It 

M 

125 

944 

It 

L 

431 

946 

It 

P 

454 

950 

It 

L 

362 

952 

tP 

C 

253 

055 

It 

L 

271 

900 

IP 

P 

598 

961 

IP 

L 

378 

962 

M 

N 

1.33 

061 

IP 

Tj 

435 

965 

P> 

P 

621 

966 

IP 

L 

333 

907 

IP 

M 

422 

971a 

IP 

P 

470 

9716 

IP 

L 

438 

974 

IP 

A 

30 

070 

PI 

L 

374 

977 

IP 

P 

482 

982 

It 

L 

425 

984 

IP 

P 

033 

985 

M 

L 

289 

980 

IP 

P 

591 

9 88 

PI 

N 

18 

992 

IP 

P 

582 

994 

IP 

L 

330 

997 

It 

P 

502 

1004 

IP 

P 

270 

1007 

11 

L 

335 

1008 

It 

P 

835 

I.C. 

A. I. 

R. 


334 

1020 

B 

330 

335 

II 

L 

209 

337 

tl 

P 

378 

341 

It 

A 

55 

342 

IP 

A 

106 

345 

IP 

M 

201 

351 

IP 

L 

235 

353 

IP 

B 

360 

354 

IP 

A 

165 

355 

tl 

B 

333 

350 

IP 

C 

919 

358 

II 

B 

357 

SCO 

tl 

C 

130 

361 

It 

B 

354 

363 

It 

M 

75 

866 

It 

A 

82 

369 

ft 

B 

345 

371 

tl 

M 

72 

375 

tl 

C 

96 

377 

tl 

M 

423 

380 

1922 

M 

290 

402 

1920 

C 

162 

403 

ft 

L 

436 

406 

It 

L 

175 

407 

tl 

N 

239 

412a 

It 

L 

164 

4126 

1919 

0 

25 

413 

1920 

L 

355 

415 

tl 

N 

110 

417 

11 

M 

319 

418 

tl 

N 

32 

420 

It 

L 

276 




38 


1920 Lahore 


TABLE No. II 

55 Indian Ca$es=All India Reporter— (CoHc/rf.) 


I.C. 

A. I. 

R. 

I.C. 

A. I. 

R. 

I.C. 

A. I 

. R. 

I.C. 

A. I 

R. 


I.C. 

A. I 

. R. 


i0->. 19-20 

iV 106 

5-26 

1920 

Af 358 

6.52 1020 

N 77 

7066 

1020 

A/ 

88 

883 : 

1920 

L 

i 

228 

425 

n 

C 46 

5-27 

11 

D 3G1 

653 

11 

C 977 

767 

11 

c 

888 

889 

11 


119 

42G 

M 

N 15 

529 

1010 

0 58 

655 

II 

M -208 

770 

11 

M 

-277 

890a 

11 

0 

254 

430 


C 195 

531 

1020 

B 219 

057 1019 

0 31 

778 

• 1 

c 

906 

8906 

11 

F 

833 

431 


L 103 

533 

11 

M 06 

C58 1920 

.V 58.5 

781 

11 

A/ 

312 

893 

11 

O 

y 

y 

432 

M 

C 323 

534 

1019 

0 37 

650 

If 

0 20 

781 

fl 

c 

892 

89o 

II 

Tj 

214 

433 


N 247 

536 

1920 

B 202 

660 

II 

M .500 

78Ga 

11 

p 

789 

896 

11 

o 

2(0 
r* -N ^ 

435 

M 

C 14 

533 

-» PC 64 

666 

II 

A/ 375 

7866 

11 

M 

397 

92-2 

>1 

P 

1 2C 

436 

n 

M 412 

540 

11 

B 332 

669 

11 

C 289 

700 

11 

C 

4-20 

924 

11 

Tj 

424 

438 

1 f 

P CO 

541 

11 

.V 578 

671 

11 

M 183 

791 

1919 

PC 

124 

928 

M 

L 

433 

441 

1919 

0 30 

513 

1910 

PC 1-20 

673 

M 

.1 28 

793 

11 

PC 

129 

931 

11 

L 

264 

4 42a 

1920 

-V 92 

544 

1920 

B 341 

674 

11 

P 112 

798 

1920 

L 

170 

932 

♦1 


18l) 

4426 

II 

P 175 

546 

II 

M 133 

676 

11 

.1 59 

809 

11 

A 

40 

933 

11 

Lj 

y 

32G 

444 

n 

M 633 

547 

II 

C 99 

G78 

11 

P 143 

812a 

11 

M 

191 

935 

11 

Tj 

319 

445 

M 

P 82 

550 

1919 PC 55 

G70a 

11 

N 31 

8126 

11 

L 

54 

939 

II 

B 

120 

447 

11 

* 

PC 65 

556 

1020 

P 730 

6795 

If 

.1 77 

814 

11 

B 

238 

940 

II 

M 

lo3 

449 

11 

N 61 

557 

II 

B -241 

682 

11 

P 163 

816 

1921 

L 

384 

941 

11 


153 

450 

9t 

L 234 

558 

II 

P 75 

684 

11 

M 10 

817 

19-20 

C 

908 

943 

11 

PC 

GO 

452 

t) 

M 605 

5G0 

11 

C 1 

685 

11 

L 21 

820 

11 

L 

51 

944 

It 

L 

321 

463 

11 

C 142 

573 

M 

N 134 

688 

11 

N 67 

822 

1010 

S 

33 

945 

11 

M 

213 

465 

1019 

A 31 

576 

M 

M 652 

689 

It 

C 26 

824 

1920 

L 

69 

949 

11 

B 

141 

466 

1920 

L 364 

585 

11 

B 259 

697 

11 

.V 64 

826 

tl 

P 

820 

950 

11 

.1 

16 

469 

t) 

M 150 

587 

1023 

L 89 

693 

11 

L 74 

827 

11 

B 

3-21 

951 

11 

C 

m 4 

177 

470 

>f 

N C4 

588 

1020 

M 489 

703 

11 

M 159 

828 

11 

T, 

410 

952 

11 

Ji 

135 

473 

M 

C 43 

591 

11 

B 235 

704 

M 

C 297 

8.30 

• 1 

a 

38 

9.53 

M 

Tj 

340 

476 

1919 

A 95 

593a 

11 

C 261 

707 

II 

LB 53 

831 

11 

B 

284 

956 

11 

B 

153 

477 

1920 

C 39 

5936 

M 

P 25 

709 

11 

C 262 

833 

• 1 

L 

417 

959 

11 

PC 

81 

478 

11 

A 52 

599 

• 1 

M 151 

710 

1010 

0 43 

835 

1921 

P 

233 

903 

11 

A 

64 

479 

M 

L 375 

COO 

11 

P 46 

711 

19-20 

LB 26 

836 

1020 

L 

194 

904 

II 

B 

97 

481a 

»1 

N 45 

607 

11 

Tj 39-2 

716 

11 

C 269 

837 

ii 

a 

42 

9G5a 

M 

A 

167 

4816 

1919 

0 4 

608 

11 

P 714 

717 

11 

N 25 

838 

M 

L 

393 

9056 

M 

M 

149 

484 

1920 

CCG 

609 

II 

L 99 

718 

11 

TjB 4-2 

841 

11 

p 

464 

966 

11 

A 

193 

485 

>1 

0 75 

GlOa 

11 

B 215 

720 

11 

L 65 

845 

11 

T, 

396 

967 

11 

B 

208 

486 

1919 

PC GO 

6106 

11 

L 80 

721a 

II 

LB 47 

846 

11 

A 

50 

969 

11 

PC 

79 

490 

1920 

0 73 

615 

II 

C 139 

7216 

11 

A 20 

847 

11 

L 

397 

972 

11 

B 

418 

492 

11 

L 382 

616 

11 

B 249 

722 

11 

A/ 534 

849 

11 

B 

.300 

974 

11 

A 

198 

493 

II 

M 193 

618 

11 

M 141 

730 

11 

A 66 

850 

11 

A 

176 

975 

11 

L 

312 

495 

II 

0 63 

019 

11 

B 369 

731 

11 

C 929 

851 

11 

B 

314 

976 

II 

A 

202 

497 

>1 

3/ 108 

621 

II 

L 47 

733 


A 170 

852 

11 

A 

51 

977 

11 

M 

562 

498 

11 

0 57 

624 

11 

B 225 

734 

11 

.4 138 

853 

»1 

B 

318 

931 

11 

A 

90 

499 

II 

N 51 

626 

It 

M 626 

735 

11 

A 32 

854 

1922 

P 

265 

983 

11 

L 

324 

500 

11 

C 47 

628 

11 

C 35 

736 

11 

A 175 

857 

1920 

B 

292 

984 

11 

M 

568 

501 

11 

0 250 

6-29 

II 

M 93 

737 

11 

C 91-2 

859 

11 

A 

8 

990 

14 

L 

212 

502 

11 

P C08 

630 

11 

L 41 

739 

11 

L 85 

860 

It 

B 

350 

991 

11 

A 

204 

503 

11 

0 24 

631 

11 

C 272 

741 

11 

LD 38 

861 

11 

P 

720 

992 

11 

L 

196 

504 

II 

P 159 

634 

1919 

O 35 

743 

11 

C 157 

862 

11 

B 

415 

993a 

11 

A 

209 

506 

1919 

0 54 

635 

1920 

N 69 

745 

II 

L 57 

863 

M 

A 

33 

9936 

11 

L 

3.30 

507 

1920 

' C 92 

638 

1910 

0 49 

747 

11 

C 113 

864 

It 

B 

311 

994 

II 

C 

87 

509 

II 

Tj 387 

639 

19-20 

C 885 

751 

11 

LB 50 

865 

11 

L 

421 

997 

11 

Tj 

334 

510 

11 

C 174 

641 

1919 

0 48 

752 

11 

N 83 

869 

II 

L 

415 

999 

II 

C 

83 

511 

11 

0 34 

642 

1920 

C 343 

7.54 

11 

M 512 

871 

It 

A 

181 

1002 

It 

L 

203 

515 


C 167 

643 

M 

M 223 

760 

>1 

A/ 401 

872 

11 

L 

406 

1003 

11 

M 

250 

517 

11 

M 585 

645 

11 

C 9-20 

7G3a 

It 

L 18 

873 

11 

0 

44 

1006 

11 

A 

211 

520 

II 

L 388 

G4G 

If 

L 30 

7636 

11 

M 418 

879 

11 

L 

•130 

1007 

11 

L 

198 

522 

II 

PC 01 

650 

11 

C 244 

7G6a 

11 

C 894 

881 

11 

P 

142 

1003 

11 

A 

217 






56 Indi 

an Cases— 

All India 

Reporter 







I 0. 

A* 

I. R. 

I.C. 

A. 

I. R. 

I.C. 

A. 

I. R. 

I.C. 

A. 

I. R. 

I.C. 

A. 

I. R. 



1 1920 PC 43 44 1920 N 150 736 1920 iU 159 129 1920 N 208 162 1920 L 200 

4 »» C 399 47 •• P 281 74 « L 238 133 »• C 173 163 »• PC 56 

7 •* I, 96 49 M A 19 76 •» S 61 139 •» A 155 169 •» L 106 

8 •• C 463 50 n M 337 81 •« N 222 141 .« C 473 170 »» C 166 

11 •• L 198 58 M .1 72 92 » M 59 143 1922 h 233 172 ’» A 136 

13 M 256 61 M C 175 97 •» C 178 146 1920 U 426 173 »♦ L 117 

17 » L 278 62 H 219 112 »» A 120 148 *• A 27 174 « A 133 

19 »• C 448 64 »• A 125 115 »» h 220 149 P 228 175 »i N 152 

25 »> L 199 65 ** N 164 117a m L 175 150 »» S 124 179 •» .4 148 

26 « M 13 67 »* M 359 1176 h PC 67 154 •» M 225 180 •» C 161 

32 »* PC 51 69a •* S 14 122 « C 459 155 •• P 568 181 »» A 195 

38 H C 444 696 1921 L 346 126 « P 222 158 1919 S 1 182 »’ L 173 

40 •• P 359 73a 1920 A 177 127 «* C 160 161 1920 A 126 183 n A 123 



Comparative Tables 


TABLE No. II 


39 


56 Indian Catet=A]l India Reporter— {Concld.) 


I. G. 

A. 1 

R. 

I. C. 

A. 

X. R. 


184 1920 

P 

542 

861 

1920 

B 

73 

191 

ff 

L 

348 

366 

ff 

P 

97 

192 

ft 

A 

142 

373 

tl 

C 

969 

193 

ft 

N 

177 

376rt 

If 

C 

951 

198 

ff 

L 

135 

379 

II 

P 

161 

199 

If 

M 

77 

380 

tt 

A 

139 

207 

fl 

L 

327 

882 

1922 

N 

58 

208 

ft 

A 

197 

384 

1920 

M 

486 

209 

fl 

A 

43 

3865 

If 

N 

184 

210 

tl 

L 

144 

390 

tt 

C 

420 

226 

tf 

A 

53 

391 

tl 

PC 

4 

227 

It 

VB 

50 

395 

»t 

PC 

30 

229 

fl 

L 

108 

399 

tt 

B 

32 

280 

fl 

A 

200 

403 

1921 

P 

27 

231 

tf 

P 

216 

411 

1920 

B 

41 

234 

fl 

A 

79 

417 

tf 

P 

129 

235 

It 

P 

349 

419 

It 

B 

15 

239 

ft 

A 

169 

422 

1923 

P 

100 

240 

If 

C 

161 

424 

1920 

B 

11 

241 

fl 

M 

880 

426 

ff 

P 

446 

242 

fl 

G 

186 

429 

If 

B 

413 

247 

ft 

N 

164 

431 

If 

C 

376 

248a 

ff 

A 

170 

433 

tf 

S 

70 

2486 

ff 

C 

419 

434 

fl 

M 

660 

249 

tf 

N 

131 

435 

fl 

A 

10 

251 

fl 

L 

131 

430 

II 

V B 

: 46 

253 

ff 

VB 

41 

437 

11 

P 

550 

254 

tl 

L 

159 

440 

tf 

PC 

23 

255 

II 

VB 

37 

446 


L 

258 

250 

II 

L 

160 

449 

fl 

B 

58 

259 

11 

VB 

48 

450a 

tl 

M 

134 

200 

tl 

M 

402 

4505 

>1 

B 

58 

262 

fl 

P 

77 

452 

ff 

P 

249 

267 

*1 

M 

409 

454 

It 

L 

227 

268 

1922 

N 

224 

455 

tt 

B 

54 

270 

1920 

P 

246 

457 

ft 

C 

416 

272 

ff 

L 

123 

458 

ft 

L 

202 

274 

ft 

PC 

1 

459 

tl 

B 

67 

277 

If 

P 

647 

461 

ff 

L 

251 

282 

ft 

c 

425 

463 

fl 

P 

206 

283 

ft 

p 

192 

405 

tl 

L 

197 

2866 

1921 

P 

360 

466 

fl 

P 

125 

2876 

1920 

0 

37 

469 

tl 

L 

204 

289 

It 

u 

469 

475 

ft 

C 

129 

291 

If 

0 

65 

476 

ff 

M 

226 

293 

ft 

PC 

12 

478 

ff 

L 

224 

299 

ft 

0 

84 

481 

tl 

M 

191 

802 

ft 

PC 

86 

484 

ff 

S 

44 

304 

u 

0 

173 

489 

ff 

L 

178 

806 

ff 

PC 

46 

490 

fl 

P 

652 

813 

ff 

0 

164 

492 

ff 

S 

31 

816 

ff 

p 

656 

495 

tf 

P 

122 

820 

1919 

0 

27 

497 

fl 

P 

243 

822 

1920 

p 

89 

4O8 

fl 

M 

170 

825 

If 

c 

886 

600 

ff 

P 

620 

828 

II 

0 

11 

501 

ft 

A 

1 

334 

If 

c 

423 

507 

tf 

P 

182 

835 

ff 

0 

124 

610 

ff 

M 

131 

837 

11 

c 

395 

511 

If 

P 

632 

840 

ft 

B 

106 

512 

II 

P 

196 

844 

If 

p 

705 

513a » 

A 

172 

846 

1919 

0 

78 

5136 *t 

M 

144 

349 

1920 

B 

90 

514 

fl 

S 

21 

854 

1919 

0 

12 

516 

ff 

C 

124 

858 

1920 

M 

' 414 

518 

tf 

A 

205 

860 

If 

N 

248 

619 

tl 

M 598 
57 India 

I. C 

A. I. 

R. 

I. C. 

A I. 

R. 

1 

1921 

PC 88 

6 

1920 -4 

168 

2 

1920 

P 

644 

7 

fl 

P 

377 


1. C. 

523 

524 
52G 
527 
530 


5396 

541 

550 




M 

fl 

M 

t| 


II 


tl 


II 


II 


1923 

1920 


5C3 


A. I. R. I. 0. 

1920 A 206 691 
M 106 692 
.4 161 693 
S 9 696 
M 164 
C 131 
P 271 
C 498 
PC 139 709 
C 150 714 
N 282 
0 207 
M 500 
C 223 
.V 286 
C 475 
P 

C 239 
L 271 
C 624 
iV 170 743 
C 117 744 
L 29 
P 590 
M 195 
L 20 
B 60 
M 125 
P 21 
M 146 


A. I. R. 


1920 

1919 

1920 


II 


II 


II 




II 


II 


fl 


If 


II 


II 


II 


tl 


fl 


ft 

ft 


If 


fl 


f« 


II 


M 


tl 


ft 

II 


If 


697 

699 

701 

707 


717 
720 
723 
726 
728 
730 
609 733 
734 
740 
742 


745 

748 

749 
751 
7.52 
753 

755 

756 


O 128 
O 82 
C 426 
O 109 
P 63 
O 146 
L 184 
O 120 
B 168 


I. C. 

851 

853 

850 

858 

801 

802 

804 

865 

807 


A- I. R. 


1020 C 522 


** 

It 

M 

>t 

M 

11 

II 

>1 


P 

.1 

c 

L 


430 
85 
017 
213 
C 345 
iV 203 
L 120 
P 31 


tf 

0 

70 

874 

tl 

L 

170 

1919 

PC 

121 

877 

1919 

0 

73 

1920 

0 

50 

878 

1920 

L 

408 

1918 

PC 

154 

879 

»l 

P 

70 

1920 

c 

434 

884 

tl 

L 

418 

tl 

L 

354 

885 

1919 

S 

7 

1021 

PC 

97 

913 

1920 

L 

23G 

1920 

L 

373 

914 

tl 

LB 

10 

tt 

c 

467 

918 

tl 

L 

112 

tf 

N 

116 

820 

tt 

P 

138 

II 

L 

191 

923 

tl 

L 

419 

tt 

P 

66 

92G 

M 

N 

200 

M 

L 

323 

927 

tt 

L 

174 

tl 

0 

39 

929 

tl 

N 

199 


H C 107 


1922 

1919 

1920 


N 158 
O 19 


It 


>1 


P 

C 


164 

438 


O 103 
P 587 
M C 443 


tl 


930 

931 

932 

935 

936 

937 

939 

940 


1919 
1921 

1920 


•t 

It 

•I 


1919 

1920 


3/ 162 
C 108 
M 120 
P 119 


>• N 187 


•I 


t> 


It 


tl 


tl 


It 


tl 

tl 


tl 


651 1920 
653 •» 

657 »» 

660 •* 

668 •» 

664 »» 

667 1921 
669 1920 
671^ It 

6715 tl 

672 11 

673 »’ 

fi7S II 


180 807 
115 809 


L 
A 
PC 
L 
P 
0 
P 
L 

LB 50 810 
C 403 811 
P 171 818 
I/B 54 816 
P 188 818 
L 267 821 
P 
L 
L 
L 

P C 81 839 
3/ 545 841 


759 

tl 

0 

7 

941 

tl 

761 

1922 

N 

104 

944 

tl 

762 

1921 

P 

32 

945 

tl 

764a 

1920 

L B 

GO 

946 

tl 

766 

1919 

PC 108 

947 

tl 

769 

1920 

S 

51 

948 

tl 

771 

II 

A 

GO 

949 

tl 

774 

II 

L 

376 

951 

ff 

775 

1921 

P 

85 

962 

tt 

777 

1920 

L 

380 

954 

t| 

778 

■1 

C 

041 

967 

II 

8016 

It 

C 

533 

960 

1919 

803 

•• 

C 

192 

9G2a 

19-20 

805 

1921 

P 

183 

9626 

tt 

806 

1920 

N 

204 

9C3 

1919 


ff 


M 


If 


»l 


ff 


ff 


fl 


P 116 
N 205 
P 111 
C 202 
P 109 
C 538 
P 697 


9005 1921 
908 1919 


1G8 822 
114 826 
100 828 
104 834 


P 

1919 N 

1920 


It 


•t 


It 


It 


429 
35 
0 80 
C 676 


P 

C 

P 


56 

545 

102 


tl C 519 


970 

971 

972 
976 
978 
961 
982 
9886 
984 
986 
998 
996 
1001 


1920 


C78 1920 P 4^ 

681 1919 LB 22 848 


If 


If 


I. Ce A. !• R. 

9 1920 C G32 11 

10 1919 A 0 


845 

It 

N 

21G 

1003 

848 

tf 

L 

123 

1004 

849 

tt 

C 

342 

1006 

850 

If 

L 

380 

1007 

Reporter. 




I. C. 

A. 

I. B 

1 

*• 

I. 0. 

11 

1922 

P 

119 

14 

13 

1920 

C 

34C 

15 


ff 

If 

ft 

ff 

ft 

If 

If 

II 

It 

If 

If 

fl 

fl 

If 

If 

If 


7 

L 389 
C 407 
Z/B174 
L 413 
P 275 
LB 28 
L 414 
C 413 
L 407 
Z;7il73 
.1 175 
L 427 
LB 46 
P 155 
LB 176 
N 196 
LC170 
M 647 
LB 8 
P 201 
N 195 
LB 17 
L 309 
LB 12 
P 272 
L 164 
LB 31 
M 124 
LB 40 
C 447 
P 137 
P 266 
C 374 
A 92 
P 262 
N 234 
C 360 

L 195 
P 259 
A 174 
C 629 


A. I. R. 

1920 A 165 
ft L 201 




40 


1920 Lahore 


TABLE No. II 

57 Indian Cases=All India Reporter— {Gontd.) 


I. c. 

A. 

I. R 


I. 0. 

A. I« 

I. C. 

A. I. R. 

I. 0. 

A* I* 

R. 

I. C, 

. A. I 

R. 


iG : 

L920 

A 

173 

171 

1021 

P 

63 

337 

10-20 

p 

144 

522 

1020 

p 

29 

651 

1920 

A 

89 

18 


Af 

172 

175 

1020 

A 

190 

339 

Too 

old 


524 

ft 

p 

271 

652 

tt 

N 

92 

22 

If 

C 

409 

176 

tt 

l: 

104 

311 

10-20 

p 

114 

525 

M 

B 

85 

653 

tl 

P 

521 

2G 

II 

A 

54 

177 

1010 

N 

31 

314 

II 

c 

373 

526 

1021 

0 

150 

655 

ft 

A 

201 

28 

>1 

P 

453 

181 

1920 

P 

GO! 

346 

1910 

A 

60 

530 

1020 

B 

100 

656 

tt 

M 142 

20 

II 

C 

454 

184a 

tt 

M 

930 

318 

1021 

L 

351 

531 

tl 

P 

111 

657 

II 

P 

362 

34 

11 

L 

246 

185 

It 

L 

136 

350 

1020 

C 

361 

532 

It 

B 

127 

658 

tf 

0 

58 

3G 

»| 

A 

44 

104 

tl 

P 

696 

353 

It 

P 

1 

533 

tt 

0 

187 

662 

tt 

P 

215 

37 

>1 

C 

302 

105 

If 

L 

90 

375 

tf 

C 

357 

534 

It 

B 

118 

663 

It 

N 

142 

40 

M 

A 

22 

106 

1021 

P 

45 

378 

It 

P 

02 

535 

1021 

PC 

125 

664 

tl 

P 

121 

41 

n 

]' 

425 

108 

10-20 

A 

216 

381 

It 

N 

86 

538a 1020 

B 

137 

665 

It 

A 

91 

43a 

II 

C 

653 

190 

t| 

L 

67 

382 

It 

C 

644 

5386 

tl 

0 

215 

667 

It 

P 

667 

45 

II 

A 

182 

200 

It 

A 

215 

384 

tl 

P 

723 

540 

II 

B 

134 

672a 

^ M 

N 

145 

48 

It 

P 

584 

201 

tl 

P 

711 

386 

f 1 

S 

66 

541 

II 

0 

265 

6726 

tl 

P 

138 

52 

If 

L 

193 

203 

If 

A 

207 

392 

tt 

P 

480 

544 

II 

B 

131 

673 

tt 

N 

139 

55 

If 

A 

185 

204 

II 

L 

63 

394 

tt 

s 

72 

545 

1021 

PC 

50 

674 

1921 

M 

144 

58 

fi 

L 

1-21 

206 

1921 

A 

290 

306 

tl 

p 

375 

540 

1020 

B 

148 

675 

1920 

N 

87 

50 

»i 

A 

67 

207 

1020 

L 

34 

307 

1021 

PC 

131 

551a 

If 

P 

740 

678 

It 

M 

661 

G2 

If 

U 

381 

211 

If 

C 

474 

401 

1020 

p 

725 

5516 

II 

B 

351 

680 

tt 

N 

183 

G7 

fi 

A 

145 

215 

»> 

L 

92 

406 

II 

C 

758 

553a 

tl 

0 

53 

681 

II 

C 

683 

GO 

If 

P 

258 

216 

II 

C 

430 

413 

II 

p 

285 

5536 

II 

B 

145 

683 

tt 

A 

152 

70 

II 

C 

724 

223 

II 

L 

43 

414 

It 

B 

15 

555 

ft 

0 

145 

684 

M 

N 

147 

72 

If 

A 

74 

224 

tf 

L 

71 

415 

It 

0 

171 

556 

II 

B 

141 

685 

tt 

P 

105 

75 

1021 

P 

325 

225 

II 

P 

716 

417 

II 

B 

37 

557 

II 

0 

231 

686 

tt 

C 

812 

7G 

1020 

Ti 

48 

226 

II 

C 

316 

419 

tf 

0 

224 

558 

II 

P 

74 

689 

It 

M 

26 

78 

II 

L 

119 

236 

tl 

P 

622 

421 

1021 

P 

401 

559 

tl 

0 

260 

706 

It 

C 

375 

70 

If 

n 

51 

245a 

II 

A 

219 

423 

1020 

B 

62 

561 

1021 

P 

61 

707 

If 

P 

146 

81 

ft 

LB 

36 

2455 

l| 

P 

721 

424 

tt 

M 

161 

563 

1020 

0 

220 

708 

II 

M 

165 

82 

It 

A 

135 

248 

II 

L 

79 

426 

It 

B 

64 

564 

1021 

PC 

84 

710 

It 

C 

286 

83 

11 

L 

114 

210 

• 1 

C 

424 

430 

II 

B 

10 

568 

1020 

B 

350 

711 

If 

A 

58 

84 

II 

A 

232 

250 

1921 

P 

76 

432a 

tt 

B 

67 

560 

tl 

A 

103 

713 

1921 

PC 

91 

88 

M 

N 

167 

252a 1920 

C 

541 

433 

It 

B 

21 

571 

II 

B 

112 

716 

1920 

c 

288 

91 

M 

L 

54 

2525 

1019 

N 

44 

440 

II 

B 

30 

572 

II 

P 

284 

717 

1921 

p 

36 

92 

It 

P 

383 

259 

1920 

L 

72 

441 

tf 

A 

143 

573 

II 

B 

115 

718 

1920 

M 

167 

93 

It 

C 

352 

260 

II 

N 

144 

443 

t| 

B 

81 

574 

tl 

C 

397 

721 

tl 

L 

248 

95 

If 

P 

210 

261 

tt 

P 

715 

445 

1021 

A 

392 

577 

tf 

D 

96 

722 

tl 

C 

275 

9G 

It 

A 

196 

262 

1921 

L 

64 

447 

1020 

B 

69 

578 

tt 

N 

111 

724 

1921 

M 

12 

97 

It 

C 

349 

263 

1920 

P 

283 

448 

It 

0 

223 

570 

It 

B 

101 

734 

1920 

P 

186 

99 

tl 

P 

248 

265 

tt 

N 

78 

440 

It 

P 

210 

580 

M 

C 

300 

735 

1921 

M 

21 

100 

If 

A 

205 

266 

tl 

P 

278 

450 

tt 

L 

265 

582 

tt 

B 

103 

739 

1920 

P 

180 

101 

II 

C 

635 

269 

It 

L 

217 

454 

It 

P 

402 

583 

tl 

P 

107 

740 

1921 

C 

205 

103 

M 

A 

13 

270 

1921 

P 

511 

456 

tt 

A 

206 

587 

It 

B 

105 

742 

1920 

M 

587 

104 

II 

P 

237 

271 

1920 

N 

122 

457 

tt 

P 

500 

589 

tt 

A 

128 

744 

1921 

P 

235 

111 

tl 

N 

138 

272 

tt 

A 

217 

450 

1019 

0 

GO 

500 

tl 

B 

189 

747 

1920 

C 

691 

113 

n 

B 

27 

273 

II 

P 

668 

460 

1920 

P 

84 

601 

tt 

0 

218 

748 

>1 

P 

595 

115 

II 

C 

698 

276 

It 

Tj 

223 

462 

It 

A 

108 

502 

II 

D 

84 

751 

•> 

c 

881 

116 

M 

B 

19 

277 

tt 

P 

274 

464 

It 

P 

832 

503 

tt 

A 

104 

753 

tt 

M 

135 

117 

tt 

L 

59 

278 

1921 

c 

181 

465 

1021 

PC 

112 

104 

It 

0 

221 

75Ga 

It 

C 

209 

121 

If 

C 

651 

283 

H 

p 

201 

472 

1020 

B 

112 

505 

»l 

P 

506 

7566 

tt 

P 

742 

125 

tt 

B 

12 

285a 1020 

L 

333 

473 

tt 

P 

731 

503 

It 

B 

04 

758 

If 

c 

263 

126 

tt 

P 

458 

2856 

tt 

P 

655 

476 

tt 

0 

233 

509 

M 

0 

193 

760 

1919 

A 

68 

123 

It 

A 

189 

287 

tt 

L 

283 

478 

II 

A 

41 

601 

II 

B 

155 

762 

1920 

C 

663 

129 

If 

B 

88 

289 

1021 

P 

189 

480 

It 

0 

41 

602 

It 

P 

519 

763a 

M 

L 

239 

132 

If 

L 

26 

201 

1020 

P 

555 

481a 

II 

P 

222 

603 

It 

0 

228 

7636 

>1 

C 

341 

134 

ft 

A 

65 

294 

If 

N 

55 

1316 

tt 

0 

31 

604 

II 

N 

120 

764 

II 

M 

183 

135 

II 

B 

93 

300 

tf 

P 

660 

484 

1921 

A 

348 

606 

1921 

PC 

50 

768 

l> 

G 

329 

137 

tf 

L 

8 

301 

1919 

0 

33 

485 

1920. 

M 

447 

610 

1020 

A 

171 

774 

1019 

A 

74 

140 

M 

C 

621 

302 

1020 

C 

655 

488 

It 

0 

25 

612 

It 

N 

07 

776 

1920 

C 

596 

143 

1921 

B 

417 

303 

1021 

P 

72 

402 

It 

P 

65 

614 

It 

C 

204 

778 

>1 

M 

112 

145 

1920 

N 

159 

304 

1910 

o 

16 

404 

»i 

A 

153 

618a 

It 

N 

103 

782 

tt 

G 

587 

147 

1921 

P 

139 

307 

1920 

p 

630 

495 

ft 

N 

143 

6186 

If 

0 

5 

784 

Too 

old 

148 

1920 

A 

190 

311 

It 

N 

62 

497 

It 

0 

17 

621 

It 

P 

212 

785 

1920 

C 

584 

149 

11 

C 

612 

312 

It 

P 

267 

502 

It 

P 

49 

626 

1921 

PC 

71 

786 

1921 

P 

379 

151 

ft 

P 

256 

315 

1921 

A 

286 

504 

tl 

P 

105 

633 

1920 

N 

154 

798 

1920 

C 

531 

153 

1921 

L 

248 

318 

1920 

N 

66 

50S 

It 

A 

123 

635 

tt 

M 

151 

800 

If 

M 

38 

156 

1919 

PC 127 

3196 

Too 

old 


506 

tt 

N 

149 

636 

It 

N 

161 

805 

tt 

C 

553 

159 

1920 

L 

94 

320 

1920 

P 

814 

507 

ft 

C 

378 

640 

1921 

J 

14 

809 

M UB 

47 

IGI 

tt 

C 

344 

323 

tl 

P 

264 

509 

tl 

0 

175 

641 

1920 

N 

140 

810 

1921 

C 

219 

162 

It 

P 

563 

825 

1921 

PC 

107 

511 

tl 

P 

825 

643 

tt 

C 

716 

812 

1920 UB 

45 

167 

It 

L 

215 

323 

1920 

P 

685 

513 

II 

0 

180 

647 

tl 

N 

90 

813 

tt 

0 

6CS 

169a 

M 

P 

'245 

329 

1921 

PC 

105 

516 

tt 

p 

33 

649 

tt 

P 

365 

^5 

817 

It 

UB 

: 3 

1695 

tt 

L 

91 

333 

tt 

p 

69 

520 

ft 

A 

101 

650 

tl 

N 

148 

tl 

P 

155 




41 


Comparative Tables TABLE No. Ill 

57 Indian Ca*ei=An India Reporter—(Conc/J.) 


I. 0. 

A- 

I. R 

u 

I, a 

A. 

I. R.- 

818 

1920 

A 

212 

858 

1920 

C 746 

819 

M 

G 

544 

808 

1921 

C 100 

820 

n 

P 

523 

873 

1920 

UB 5 

628 

M 

C 

542 

874 

1921 

C 74 

825 

tf 

A 

203 

877 

1920 

C 552 

826 

»> 

C 

401 

879 

It 

C 532 

629 

It 

C 

550 

881 

ft 

UB 38 

880 

M 

0 

527 

883 

It 

C 530 

883 

ft 

c 

635 

884 

1921 

C 814 

831 

1921 

PC 

56 

888 

1919 

LB 15 

848 

1920 

p 

2^5 

890 

1920 

C 524 

644 

If 

c 

515 

892 

It 

C 518 

847 

It 

ft 

540 

894 

It 

UB 0 

848 

If 

It 

547 

895 

It 

C 513 

850 

It 

It 

095 

898 

9004 

It 

1919 

C 543 
LB 9 

852 

It 

M 

600 

9006 

1020 

C 537 

854 

H 

if 

403 

902 

It 

C 580 


I.-C. 

-A. I. 

R. 


I.C. 

A. 

I. R. 

I. C. 

A. I. 

R. 


904 

1019 

LB 

10 

9106 

1920 

C 55G 

972 

1020 

C 

677 

905 

1920 

C 

534 

942 

It 

L 440 

973 

l‘.)19 

0 

8 

907 

It 

C 

520 

045 

1021 

C 818 

977 

1020 

c 

074 

008 

It 

LB 

74 

948 

1019 

LB 20 

978 

1921 

B 

203 

912 

It 

C 

575 

949 

1920 

C 775 

080 

1920 

a 

088 

913 

It 

P 

224 

950 

1919 

LB 11 

982 

It 

M 

015 

915 

It 

C 

520 

951 

1020 

C 742 

9SG 

tt 

c 

707 

918 

1919 

LB 

24 

953 

ft 

LB G8 

988 

tt 

B 

8 

922 

1920 

C 

571 

954 

It 

C 740 

980 

tt 

c 

770 

928 

It 

UB 

18 

955 

tt 

LB 03 

901 

II 

B 

152 

929 

It 

C 

568 

950 

ft 

C 734 

992 

1021 

C 

525 

9314 

It 

L 

202 

957 

tt 

B IGi 

903 

1920 

n 

203 

9316 

tt 

C 

5G5 

9G0 

1021 

C 8.J 

0J4 

11 

c 

720 

9344 

It 

O 

199 

9G4 

»« 

B 204 

007 

1921 

B 

185 

9346 

tt 

c 

564 

905 

1920 

C 822 

008 

1920 

G 

094 

930 

tt 

0 

127 

967 

It 

0 251 

1000 

»l 

L 

384 

937 

tl 

c 

501 

9C9 

It 

a 732 

1004 

1921 

c 

199 

940a 

It 

UB 

20 

971 

1021 

B 200 

lOCG 

If 

A 

304 


58 Indian Cases^AlI India Rerporler 


C. 

A 1 

R, 

J 

[. 0. 

A. I . R. 


I. 0. 

A. 

I. R. 

I. C. 

A. 

I. R 

• 

1 

1920 PC 

35 

129 

1920 

P 

67 

238 

1920 

P 

94 

352 

1920 

G 

976 

4 4^ 

6 

tt 

L 

361 

132 

1021 

0 

110 

241 

It 

A 

150 

353 

1921 

C 

15 

7 

1921 

A 

818 

13ia 

1920 

A 

235 

243 

tt 

P 

177 

377 

1920 

B 

95 

10 

1920 

c 

525 

1345 

II 

0 

87 

246 

tt 

A 

180 

380 

ft 

P 

538 

11 

tt 

L 

345 

143 

II 

L 

288 

247 

tl 

P 

■ 42 

383 

tt 

M 

38G 

13 

It 

PC 

8 

145 

II 

B 

63 

250 

It 

A 

177 

:-'84 

It 

B 

82 

17 

It 

P 

4G8 

146 

•I 

A 

192 

252 

tl 

P 

499 

336 

1921 

PC 

93 

18 

tt 

N 

232 

147 

1921 

B 

425 

253 

tl 

A 

289 

301 

1020 

B 

113 

19 

»f 

L 

336 

148 

II 

A 

277 

255a 

tt 

P 

211 

303 

1921 

P 

340 

21 

1921 Jour 19 

149 

II 

B 

162 

2556 

tl 

C 

320 

304 

1020 

it 

110 

22 

II 

P 

336 

150 

1920 

P 

712 

257 

It 

B 

1 

3UG 

1921 

C 

809 

23 

1920 

N 

173 

152 

1921 

B 

322 

265 

tl 

P 

157 

403 

It 

B 

198 

25 

It 

P 

698 

153 

1920 

A 

236 

266 

tl 

B 

355 

405 

1920 

P 

501 

27 

It 

B 

31 

157 

1921 

B 

155 

268 

1923 

P 

83 

406 

It 

B 

117 

28 

It 

P 

185 

158 

1920 

A 

184 

270 

1920 

B 

140 

408 

tl 

C 

304 

80 

tl 

N 

244 

159 

tl 

P 

483 

27la 

II 

L 

315 

410 

It 

A 

242 

81 

It 

P 

815 

161 

1919 

0 

104 

2716 

It 

P 

827 

411 

II 

B 

50 

82 

tl 

N 

207 

162 

1921 

A 

361 

272 

II 

B 

78 

413 

tf 

C 

624 

83 

II 

P 

630 

165 

1919 

0 

95 

275 

II 

A 

87 

414 

1921 

A 

350 

86 

tl 

N 

205 

167 

1920 

L 

957 

276 

II 

P 

118 

415 

1920 

B 

46 

87 

It 

P 

123 

170 

II 

C 

517 

278 

tl 

A 

124 

417 

It 

C 

959 

89 

It 

B 

20 

171 

tt 

A 

34 

279 

It 

B 

343 

419 

tt 

B 

39 

40 

It 

P 

462 

178 

It 

N 

272 

281 

It 

P 

131 

421 

If 

C ] 

1000 

42 

tt 

B 

26 

179 

II 

A 

241 

287 

It 

C 

957 

433 

It 

B 

334 

43 

1921 

P 

67 

180 

tt 

P 

lOG 

289 

It 

B 

2G1 

434 

II 

P 

504 

45 

1920 

B 

29 

182 a 

It 

A 

142 

201 

ft 

P 

485 

436 

It 

N 

221 

46 


P 

162 

1S26 

tt 

P 

741 

295 

II 

N 

251 

^37 

It 

P 

578 

48 

»• 

B 

69 

184 

1921 

B 

164 

208 

It 

L 

247 

442 

•1 

L 

4G4 

49 

•1 

P 

471 

186 

1920 

P 

611 

299 

1921 

P 

320 

444 

tl 

P 

G8G 

60 

1921 

B 

485 

189 

It 

C 

326 

801 

1920 

C 

319 

445 

It 

C 

995 

62 

1920 

P 

165 

191 

It 

P 

491 

302 

II 

L 

373 

41C 

It 

M 

488 

65 

•t 

B 

71 

192 

It 

N 

238 

308 

It 

P 

441 

448 

« 

A 

245 

67 

•> 

L 

822 

199 

1921 

P 

421 

307 

1919 

0 

101 

449 

II 

N 

255 

69 

1921 

B 

307 

196 

1920 

N 

245 

310 

1020 

P 

202 

455 

II 

C 

9G6 

72 

1920 

P 

433 

198 

It 

B 

127 

313 

1919 

N 

39 

457 

It 

A 

99 

80 

•1 

M 

05 

200 

It 

P 

493 

317 

1920 

P 

7C8 

459 

II 

P 

232 

87 


A 

225 

203 

tl 

C 

458 

819 

tt 

B 

137 

462 

It 

B 

174 

88 

1 ) 

B 

13 

205 

tt 

B 

121 

321 

It 

L 

310 

4G3 

II 

A 

llO 

90 


A 

197 

212 

II 

P 

672 

823 

tt 

B 

87 

4G5 

It 

n 

192 

91 

1921 

B 

189 

213 

ft 

B 

1G6 

324 

1921 

A 

372 

482 

It 

p 

829 

93 

1920 

A 

219 

216 

It 

P 

170 

826 

1920 

B 

9 

484 

It 

A 

246 

96 

fi 

B 

61 

217 

tl 

B 

132 

827 

tl 

G 

435 

486 

tl 

p 

785 

97 

M 

A 

15 

220 

It 

P 

174 

331 

tl 

B 

99 

487 

1019 

A 

0 

99 

II 

P 

50 

221 

tf 

B 

56 

333 

1922 

L 

98 

488 

1920 LB 

173 

106 

1921 

A 

877 

223 

It 

P 

180 

835 

1920 

B 

104 

489 

tl 

P 

251 

112 

1922 

N 

241 

225 

II 

LB 169 

337 

fl 

P 

211 

493 

(1 

M 

389 

114 

1921 

A 

867 

226 

fi 

B 

58 

838 

It 

C 

291 

495 

If 

P 

258 

115 

1920 

0 

114 

228 

1921 

PC 89 

341 

H 

P 

190 

497 

II 

P 

511 

122 

1921 

A 

964 

230 

tl 

A 

895 

844 

It 

L 

254 

498 

II 

if 

424 

128 

1920 

U 

266 

231 

If 

B 

285 

849 

fl 

. C 

938 

501 

If 

M 

126 

124 

II 

M 288 

286 

tf 

P 

78 

351 

It 

A 

351 

506 

II 

8 

42 


19 20 Indexes (Lab.)—6 


I. C. 

A. 1 

. R. 


508 

1920 

if 

044 

510 

It 

P 

743 

511a 

It 

A 

188 

5116 

ft 

M 

416 

513 

ft 

P 

717 

515 

It 

S 

49 

518 

If 

P 

513 

519 

tf 

s 

55 

521 

ft 

p 

729 

522 

tt 

UB 

28 

523 

♦ t 

P 

516 

525 

1010 

LB 

20 

527 

1920 

P 

843 

528 

II 

M 

352 

529 

It 

P 

727 

631 

It 

C 

964 

534 

1921 

P 

164 

636 

1920 

M 

86 

538 

If 

P 

86 

542 

11 

A 

208 

543 

If 

.C 

962 

544 

1921 

P 

156 

546a 

1919 

A 

12 

5466 


0 

87 

547 

1920 

A 

157 

549 

It 

0 

178 

561 

1019 

A 

10 

562 

tt 

A 

80 

554 

1920 

M 

242 

557 

It 

A 

210 

668 

tf 

0 

228 

560 

tf 

A 

249 

561 

It 

C 

1004 

6GG 

1919 

A 

83 

674 

1920 

B 

143 

670 

»1 

A 

23 

681 

1921 

C 

349 

583 

1920 

A 

63 

585a 

fl 

Af 

665 

5856 

tt 

A 

46 

591 

If 

8 

59 

594 

II 

A 

163 

595 

II 

B 

812 

597 

tl 

A 

253 

598 

II 

0 

968 

600 

1919 

A 

20 

603 

1920 

L 

456 

607 

It 

A 

257 

603 

tl 

0 

271 

617 

II 

A 

60 



42 


1920 Lahore 


TABLE 


58 Indian Cases—All Ind 


I c 

A. I 

. R. 


I.C. 

A. 

I. R 

0 

I.C. 

A. 

C'>0 

1920 

.1 

190 

711 

192 

OA 

56 

703 

1921 

Vvr ^0 


7; 

156 

713 

l» 

M 

478 

794a 

1920 

KJ A ^ 

C29 


o 

222 

711 


!• 

507 

7946 

1921 

6S0 

II 

L 

321 

717 

t| 

A 

270 

797 

1920 

681a 

n 

c 

97-1 

721 

n 

S 

1 

799 

>1 

6316 

>1 

L 

3tC 

729 

II 

A 

191 

801 

11 

632 

ti 

A 

341 

731 

II 

r 

260 

8C0 

1921 

(jS6 

•I 

L 

3C5 

7:; 2 

1921 

.1 

248 

813 

1920 

f)?G 

«« 

(' 

978 

741 

1920 

c 

466 

616 

II 

638 

11 

L 

.3.51 

743 

II 

A 

129 

817 

M 

631) 

M 


983 

745 

II 

C 

932 

818 

>1 

641 

M 

C 

(X'4 

748 

II 

L 

304 

820 

II 

648 

M 

M 

260 

749 

II 

P 

324 

S24 

II 

ecl 

M 

A 

232 

7.55 

II 

C 

685 

'“26 

1921 

CC2 

1) 

C 

273 

7.57 

II 

L 

297 

82G 

1920 

GG3 

>1 

A 

137 

7C0 

II 

.1 

212 

827 

II 

664 

It 

1‘ 

719 

701 

II 

C 

1C21 

828 

II 

66.5 

M 

C 

991 

765 

1921 

A 

366 

829 

»> 

CG7a 

t* 

O 

213 

768 

1920 

L 

287 

830 

11 

6076 


A 

116 

769 

II 

S 

1.5 

831 a 

1921 

671 

Old 

case 

772 

1921 

A 

318 

8316 

1920 

673 

IS 20 

A 

26.5 

773 

M 

F 

158 

633 

1921 

C74 

M 

C 

9t0 

777 

1920 

A 

213 

8 3.5 

1920 

681 

1910 

A 

29 

778 

II 

C 

.309 

836 

1921 

682 

10‘.i0 

0 

265 

7.''3 

tl 

]' 

2 >-6 

811 

1920 

686 

n 

1’ 

119 

7.87 

M 

L 

359 

813 

1919 

687 

• 1 

A 

207 

788 

1) 

M 

447 

844 

1920 

089 

M 

M 

295 

789 

II 

L 

309 

845 

1921 

705 

9i 

a 

379 

790 

II 

S 

27 

849 

1920 


No. II 

ia Reporter— {Concld.) 


R 


I.C. 

A. 

I. R 

« 

I.C. 

A. I. 

R. 

198 

t V 

L 

378 

851 

1919 

PC 

49 

943 

1920 

N 


318 

854 

1920 

C 

268 

944 

II 

A 

279 

A 

291 

8CG 

M 

M 

32*2 

915 

II 

0 

UG 

M 

646 

8.59 

II 

C 

548 

954 

It 

N 

206 

s 

36 

800 

It 

N 

2GG 

955 

1921 

P 

341 

i; 

717 

867 

II 

C 

594 

958 

19-/0 

N 

219 

c 

34 

871 

11 

M 1019 

959 

11 

P 

531 

M 

911 

877 

1921 

C 

571 

961 

1921 

N 

ICO 

C 

392 

878 

1920 

P 

574 

963 

1920 

O 

185 

C 

414 

879 

II 

c 

255 

OGOa 

II 

N 

233 

L 

349 

885 

II 


723 

9656 

n 

L 

203 


261 

891 

1921 

1 c 

ICO 

SGG 

II 

N 

2C0 

M 

965 

893 

1020 

M 1011 

967 

II 

P 

689 

A 

c 

M 

362 

412 

471 

896 

9C0 

902 

>1 

1921 

1920 

C 

PC 

c 

639 

126 

659 

969 

977 

>1 

1921 

M 

P 

680 

280 

A 

215 

906 

II 

o 

ICO 

982 

1920 

L 

205 

C 

4CG 

909 

1) 

p 

738 

983 

II 

0 

234 

L 

318 

912 

II 

0 

'J.QS 

986 

II 

L 

240 

A 

281 

913 

11 

A' 

2-19 

987 

11 

P 

128 

C 

394 

915 

If 

li 

175 

988 

II 

L 

370 

A 

562 

922 

II 

C 

531 

991 

II 

P 

535 

C 

.^61 

923 

11 

A 

195 

992 

M 

B 

35 

A 

257 

924 

11 

C 

535 

905a 

1910 

0 

91 

a 

270 

926 

M 

N 

264 

9956 

1920 

C 

988 

J c 

47 

927 

11 

A 

218 

99G 

It 

H 

281 

c 

348 

928 

II 

C 

541 

lOCO 

II 

A 

280 

PC 

43 

929 

II 

C 

SCO 

1C04 

1921 

li 

267 

M 

974 

942 

tl 

A 

276 

1C07 

1020 

P 

153 


TABLE No. Ill 

Showing seriatim the pages of the All India RrrORTER. 1920 Lahore with 
corresponding references of other REPORTS, JOURNALS AND PERIODICALS. 

N,B .—Column No. 1 denotes pages of the All India Reporter, 1920 Lahore. 

Column No. 2 denotes corresponding references of other JOURNALS. 

A. I. R. 1920 Lahore=Other Journals 


A.I.R. 

Other Journals 

A.I.R. 

Other Journals 

A.I-R- 

Other Journals 

A.I.R. 

Other Journals 

1 

59 

I C 

71 

19 

24 

p w n 

1920 

37 

20 

PLR 

1920 

51 

55 

I C 

820 

TB 

1 

Lah 

457 

20 

56 

I C 

595 


21 

P ir R 

1920 


1 

Lah 

1S7 


56 

p w n 

1920 


1 

Lah 

4SG 

39 

59 

I C 

678 


2 

L L J 

291 


2 

L L J 

4CG 

21 

55 

I C 

685 


1 

Lah 

558 


169 

PLR 

1020 

4 

55 

I C 

324 


125 

PLR 

1920 

40 

64 

1 C 

387 

53 

54 

1 C 

273 


1 

Lah 

276 


21 

Cr L J 

349 


14 

P U* R 

1920 


10 

P U' R 

1920 


2 

L LJ 

275 

24 (1)59 

1 C 

795 


8 

PLR 

1920 


29 

PLR 

1920 

7 

54 

1 C 

38 


46 

P ir li 

1921 


2 

L L J 

27 

54 (1)57 

1 C 

91 


1C8 

P li 

1919« 


149 

p L n 

1920 

41 

55 

I C 

CSO 


140 

PLR 

1920 

8 

57 

I C 

137 

24 (2)60 

1 C 

527 


2 

L L J 

304 


21 

Cr L J 

671 


1 

Lah 

493 

25 

54 

I c 

453 

42 

60 

I C 

688 

54 (2)55 

1 C 

812 


72 

p ir n 

1920 


17 

P U' R 

1920 

43 

57 

1 c 

223 


2 

L LJ 

C05 


2 

LL J 

738 


9 

PLR 

1920 


1 

PLR 

1921 

56 

54 

I C 

362 

9 

54 

I c 

419 

26 

57 

1 C 

132 


1 

Lah 

237 


13 

P W R 

1920 


1 

Lah 

284 

28 

59 

I C 

764 

44 

59 

1 c 

7C6 


6 

PLR 

1920 


18 

PM' li 

1920 


43 

P ir R 

1921 


45 

P H' R 

1921 


1 

LL J 

215 


10 

P LR 

1920 


147 

PLR 

1920 


148 

PLR 

1920 

57 

55 

I C 

745 

15 

69 

J c 

913 

29 

56 

I c 

691 

45 

54 

1 c 

383 

59 

57 

J C 

117 


165 

P LR 

1920 


2 

LL J 

415 


15 

p ir R 

1920 


1 

Lah 

422 

18 

65 

1 c 

763 


122 

PLR 

1920 


7 

PLR 

1920 


2 

L L J 

590 


ICG 

P R 

1919 


21 

Cr L J 

495 


1 

LL J 

193 

61 

59 

I C 

7C8 


111 

P R- R 

1919 

80 

55 

I C 

64G 

46 

54 

1 C 

268 

62 

60 

I C 

666 


96 

P LR 

1919 

34 

67 

I c- 

207 


7 

P ir R 

1920 


22 

Cr LJ 

266 

19 

54 

I c 

512 


1 

Lah 

249 


26 

PLR 

1920 

63 

57 

I C 

204 


1 

Lah 

295 


172 

PLR 

1920 

47 

55 

I C 

621 


1 

Lah 

245 


17 

PLR 

1920 

37 

54 

I C 

436 

50 

59 

I C 

703 


171 

PLR 

1920 



Comparative Tables TABLE No. Ill 

A, I. R. 1920 Lahore=Okhef Journals —{Contd ) 

A.l.R. Otlier .TouraaU 


A.I.R. Otbor Journals 


65 (lj60 

I C 

516 

65 {‘2)55 

I 0 

720 

66 

54 

1 c 

263 


8 

p ir R 

1320 


25 

P Tj r 

1920 

67 

57 

I c 

199 


1 

Lah 

225 


1 

li L J 

225 


143 

P fj R 

1920 

6$ 

59 

1 C 

854 


1 

L^h 

612 


22 

Cr fj J 

150 

69 

55 

I C 

824 

71 (1)54 

I c 

262 


CS 

PL R 

1919 

71 (-2)57 

I C 

224 

72 (1)60 

I C 

512 

72 (2)57 

I c 

259 


2 

L L J 

520 

73 

54 

I C 

257 


55 

P L R 

1919 


114 

P ir R 

1919 

7.4 

55 

I c 

693 


2 

TjL J 

689 

79 (1)57 

I G 

248 


2 

L LJ 

546 

79 (2)54 

lO 

239 


CO 

P L R 

1919 


113 

P H' R 

1010 

80 

55 

T C 

610 


1 

Lih • 

262 


2 

L L J 

316 


168 

P L R 

1920 

65 

55 

I C 

739 

87 

59 

I c 

857 


22 

Cr L J 

153 

68 (1)54 

I C 

104 


2 

PWR 

1920 


12 

P Tj R 

1920 

68 (2)50 

I C 

496 

69 

54 

I c 

55 


4 

P ]r/ll920Cr 


21 

Cr LJ 

7 


3 

P L R 

1920 

90 

57 

I C 

195 

91 (1)54 

IC 

51 


5 

PL R 

1920 


2 

P H'ill920Cr 


21 

Cr L J 

8 

91 (2)57 

IC 

169 


21 

Cr L J 

COl 

92 

57 

I C 

215 


8 

L LJ 

870 


1 

Lah 

234 


144 P L R 

1920 

94 (1)54 

IC 

41 


11 

PL R 

1920 


3 

PWR 

1920 

94 (2)57 

I c 

159 


1 

L^h 

503 


2 

L LJ 

565 

96 

56 

I c 

7 

97 

51 

I C 

546 


81 

PL R 

1920 


25 

P W R 

1920 

99 

55 

I C 

609 


2 

L LJ 

252 


I’io P L R 

1920 

100 

66 

I C 

671 


103 P L R 

1920 


21 

CrL J 

611 

101 

55 

IC 

218 

104 (1;57 

I C 

176 


A.l.R. Other Journ.»U 


104 (1)1 

Lah 

250 


142 

P L R 

1920 


21 

Cr L J 

603 

104 (2)50 

I C 

672 


104 

P L R 

1920 


21 

Cr L J 

612 

105 

54 

I C 

43 


2 

L LJ 

56 


15 

P L R 

1020 


4 

P W R 

1920 

106 

56 

IC 

169 


2 

LL J 

619 

107 

55 

I c 

221 

103 

56 

I G 

22.) 


1 

Lah 

169 


121 

P L R 

1020 


21 

Cr L J 

437 

109 

55 

I C 

236 


2 

LL J 

215 

112 

56 

I C 

918 

113 

54 

I c 

612 


28 

P R 

1919 


18 

P L R 

1920 

114(1) 56 

I C 

671 


102 

P L R 

1920 


21 

Cr L J 

511 

114(2) 57 

I C 

83 


139 

P L R 

1920 


21 

Cr L J 

563 

115 

56 

I C 

651 


2 

L LJ 

503 

116 

55 

I C 

28 


32 

PWR 

1920 

117 

56 

I C 

173 


115 

P L R 

1920 


2 

LL J 

398 

118 

54 

I C 

646 


2S 

P R 

1919 


16 

P r, R 

19-20 

119 

57 

10 

78 


137 

P L R 

19-20 

1-20 

66 

I C 

865 


2 

Tj Tj j 

366 

121 

57 

I c 

58 


138 

P Tj R 

1920 

122 

55 

I c 

16 


2 

L Tj j 

104 


31 

P W R 

19-20 

123'1) 56 

I c 

848 

123(2) 56 

I c 

27-2 


4 

L L J 

301 


134 

PL R 

1920 


1 

Jjah 

124 

125 

55 

I c 

50 


30 

PWR 

1920 

127 

65 

I C 

171 


117 

P L R 

1920 


28 

PWR 

1920 


2 

LLJ 

489 

131 

56 

I C 

251 


1 

Lah 

154 


2 

LLJ 

568 


131 

PLR 

1920 

133 

55 

I C 

26 


2 

LLJ 

233 

131 

66 

I C 

631 


2 

LLJ 

616 

135 

56 

1 C 

198 

136 

57 

I C 

195 


1 

Lah 

6 


19 

PLR 

1920 


6 

PWR 

19-20 

144 

66 

IC 

210 


144 

21 

Cr L J 

■418 

159 

56 

I C 

254 


1 

Lih 

134 


1 

L L J 

10 


132 

P L R 

1020 

160 

56 

I a 

250 


1 

La'i 

1-28 


1 

Tj Tj j 

30 


133 

P L R 

19-20 


49 

P W U 

1920 

163 

55 

I C 

431 

164(1) 66 

I c 

971 

161-2) 55 

I c 

412 

165 

50 

I C 

038 


_ o 

LLJ 

609 

168 

56 

L C 

709 

173 

56 

I C 

182 

174 

6() 

I c 

927 


2 

LLJ 

44-2 

175(1) 66 

I 0 

117 

175(2) 55 

£ C 

400 

176 

56 

I C 

874 

178 

50 

I C 

489 

179 

55 

I C 

798 


1 

L ih 

173 


2 

L L J 

039 


63 

P W R 

1920 

CD 

56 

I G 

701 


2 

LLJ 

5-28 

190 

55 

I C 

187 

191 

56 

IC 

742 


1 

Lih 

554 


2 

L L J 

481 


114 

P L R 

19-20 

193 

57 

I C 

52 

194 

55 

I c ' 

836 

195 

56 

I c 

1003 


2 

L L J 

403 

196 

55 

I C 

99-2 

197(1) 56 

I c 

465 

197(2) 54 

I c 

827 


21 

PLR 

1920 


29 

PWR 

1920 

198(1) 55 

I C 

1007 


123 

P L R 

1920 


•21 

Cr L J 

3'99 

108(-2) 66 

1 C 

11 

199 

56 

I C 

25 


2 

L L J 

027 

200 

50 

I C 

162 

201 

59 

I C 

653 


2-2 

Cr L J 

149 

20-2(1) 56 

I C 

644 


2 

LLJ 

637 

20-2(2) 56 

I C 

458 

203 

55 

I c 

1002 


124 

PLR 

19-20 


21 

Cr L J 

394 

201 

50 

IC 

469 


2 

LLJ 

747 

209 

56 

1 c 

335 

210 

59 

I C 

653 


22 

Cr L J 

141 


9 

PWR 

1921 

211 

55 

I C 

184 


1 

Lih 

402 


2 

LLJ 

210 

212 

55 

I C 

990 

213 

56 

I G 

801 


1 

Lah 

453 


21 

Cr L J 

557 


2 

LLJ 

541 

214. 

55 

1 C 

895 


43 


A.l.R. Other 

2U 

2 

L L J 

343 

215 

57 

I G 

167 


1 

Tjih 

102 


89 

}‘ Ij n 

1020 


1 

L L J 

182 


21 

Cr Tj j 

509 

217 

57 

I C 

269 

218 

55 

1 c 

307 

220(1) 54 

/ c 

838 


51 

PLR 

1921 


70 

P 14' R 

1920 

2-20(-2 

) 50 

I C 

115 

222 

59 

I C 

560 


22 

Cr L J 

128 

•22:3 

57 

I C 

■276 


21 

Cr Tj j 

012 

224(1) 5:) 

I C 

965 

•22 4(2 

) 56 

1 c 

478 

2 

LLJ 

377 

227 

60 

1 C 

4 54 


2 

LLJ 

635 

2'23 

55 

J C 

883 


1 

Lah 

481 


85 

PWR 

1920 

■233 

50 

I C 

513 


1 

Lah 

500 

234 

55 

J C 

450 

235 

55 

I G 

351 


1 

Lah 

406 


21 

Cr L J 

303 

2-30 

56 

I C 

913 


2 

L Tj j 

475 

•238 

50 

I C 

74 


2 

L L J 

393 

230 

57 

I C 

763 

240 

58 

I C 

966 


1 

Lah 

433 


2 

LLJ 

384 

241 

59 

T C 

55G 


1 

Lih 

603 


22 

Cr LJ 

124 

■212 

54 

I G 

853 


1 

Lah 

302 


2 

LLJ 

147 


152 

i‘ L R 

10-20 


67 

P W R 

1920 

244 

50 

I C 

924 


22 

Cr L J 

172 

240 

57 

I C 

34 


141 

PLR 

1920 

247 

58 

I C 

298 


2 

LLJ 

597 

248 

57 

I C 

721 

249 

54 

I c 

829 

34 

PLR 

1920 


26 

P H’ R 

19-20 

251 

50 

IC 

461 

254 

58 

IC 

344 

21 

Cr L J 

760 

258 

50 

I C 

446 


1 

Lih 

163 


12 

PWR 1920Cr 


21 

Cr L J 

462 


173 

PLR 

1920 

261 

57 

I C 

15 

262 

57 

I G 

931 


21 

Cr L J 

691 

263 (1)59 

I C 

40 


1 

Lih 

443 


2 

LLJ 

711 


22 

Or L J 

S 



44 


TABLE No. Ill 

A. 1. R 1920 Lahore=Other Journals—(Conil.) 


A.I.R. Other Joutoals A.T.R. Other Joarnris A 


2G3 (2)5S 

264 55 
1 
94 
50 

265 57 
1 
7 

21 

269 54 

167 
109 
158 
271 (1)56 

271 (2)54 


I C 
I c 

Lih 
P L P 
F ir li 

I C 
Lih 
P L R 
Cr L ./ 

I C 
p L n 

P H' H 
P R 

I c 
I c 


146 P R 


276 


2 

B7 

55 

1 


[j L J 
P L R 
I C 
Lah 


965 

931 

60 

1020 

1920 

450 

562 

1921 
G2G 

931 

1920 

1919 

1919 

576 

955 

1919 
13 

1920 
420 
376 


304 58 
1 
1 

82 

305 (1)58 

3 

305 (2)60 

1 

22 

306 (1)58 

2 

306 (2)55 
2 


309 


I C 
Lih 

L L J 
p ir n 
I c 
p n 
ic 
f/ah 
Cr L J 
1 C 
P R 
I C 
L LJ 
147 P n 
33 P H' R 
116 P L R 
58 I C 

1 Lih 
83 p R 

2 L L J 
163 P T, R 



88 P W R 10-20 : 

310 

58 I C 

321 


2 L L J 

5-23 


1 Lih 

507 

278 

to I c 

17 


•> LLJ 

684 


2 LLJ 

630 

312 (1)60 1 C 

54 

279 

54 i C 

84-2 


22 Cr L J 

198 


1 Lah 

47-2 

312 (2)55 I C 

975 

283 

57 1 C 

287 


1 J.nh 

2-2 


21 Cr L J 

623 


1 LLJ 

51 

284 

59 I C 

8-2 


62 PL R 

1920 


6 P W R 

1921 


30 P W R 

1920 

286 

59 I C 

30 

314 (1)55 I C 

24 


1 Lah 

451 


2 LLJ 

507 


22 Cr L J 

4 

314 (2)60 I G 

6 

287 

58 I C 

768 

315 

58 I C 

271 


1 Lih 

387 


129 P R 

1919 


2 LLJ 

269 


115 P L n 

1919 

288 

58 1 C 

143 

316 

54 / C 

908 


97 P L R 

1920 


1 L L J 

32 


52 P W R 

1920 


ICO P II 

1919 

289 

54 / C 

985 


116 P L P 

1919 


29 P R 

1919 


71 P W It 

1920 


85 P /> R 

1920 

317 

60 I C 

69 


155 PLR 

19-20 


1 Lih 

604 


24 P W R 

1919 


2-2 Cr L J 

203 


2 LLJ 

79 

318 

58 I C 

830 


21 Cr L J 

201 


1 Lah 

861 

290 

59 I C 

2 


10 PWR l0-20Cr 


7 P W R 

1921 


21 Cr L J 

8S0 

291 

2 LLJ 

130 

319 

55 J C 

935 


64 I C 

920 


1 Lih 

39 


157 p n 

1919 


2 L L J 

119 



156 

P L It 

19-20 

73 

PLR 

19-20 


102 

P W H 

1S19 

55 

P H' P 

1920 

293 

54 

I C 

873 

321 (1)55 

I C 

944 

2 

LLJ 

156 

1 

Lah 

25 


170 P R 

1919 

01 

PLR 

19-20 

295 

58 

I C 

98‘2 

40 

P W R 

19-20 


1 

Lih 

4-29 

321(2)58 

I C 

C’O 


74 

PWR 

1920 

56 

P L R 

1021 

297 

58 

I C 

757 

81 

PWR 

1920 


1 

Lah 

880 

1 

Lah 

342 


74S 324 11 

339 326 55 

188 1 
1020 2 

6^.5 79 

1019 12 

33 327 56 

602 1 

177 160 

631 328 00 

1910 1 

•2 330 (1)55 

60 1 

• 1019 95 

19-20 6 

1920 21 

789 330 (2)54 

363 2 

1920 21 

249 123 

1920 333 (1)54 

1 

140 
80 

333 (2^57 
2 
1 

21 

234 55 

1 
1 

75 
7 

21 

335 54 
21 
127 

336 (1)55 
140 

336 (2)53 
5 
2 
1 

338 GO 

1 
2 

840 (1)55 
1 

92 
46 

344 (1)59 
22 
10 

344 (2)54 
30 


P W R 
I C 
L'lh 
L L J 
P Tj R 
P W R 
I C 

Ij i h 

P L R 
1 C 
I lih 
I C 
Lah 
P L R 


1920 

933 

313 

32 

1920 

1920 

•207 

151 

1920 

83 

597 

993 

100 

1920 


A.I.R 

351 

352 
354 


1920 Lahore 

Other Journals 


355 

357 


359 


361 


362 


PWR 1920Cr 
Cr L J 385 
I C 994 

L L X 82 

Cr LJ 210 
P L R 1920 

I C 9GG 

LLJ 191 
P n 1919 
PWR 1919 
I C 285 
P L R 1921 
Lah 260 
Cr L J 621 
J C 997 
Lnh 33 

L h J 05 
P L R 1920 
PWR 1920Cr 370 


Cr L J 
I C 

Cr L J 
P L li 
I C 
P R 
I C 
P L R 
LLJ 
Lah 
I C 
Lah 
LLJ 
I C 
Lah 
P L R 


389 

1007 

223 

1920 
14 

1919 
19 

1921 
192 
298 
111 
582 
762 
9o3 

92 

1920 


108 

55 

56 

1 

113 
55 
2 

53 
1 

59 
145 
58 

1 

162 
84 
2 

58 
3 
1 

54 
2 

143 
77 

55 
3 

30 
21 
55 
1 

31 
25 
21 
58 
1 
75 

872 54 

162 
1 

66 

373 (1)58 

373 (2)56 

1 

374 


364 


367 


975 


P W R 1020 


I C 

Cr L J 
P W li 
I C 
P L R 


551 

119 

1919 

83-2 

19-20 


376 


P B 1910 
/ C 209 
I C 728 
Lah 206 
P L R 1920 
I C 413 
LLJ 153 
1 C 167 
Lah 674 
P IV R 19-20 
P L R 1920 
1 C 787 
Lah 357 
PL li 1920 
PWR 1920 
LLJ 107 
I C 6 

P L B 1921 
Lah 307 
I C 950 
LLJ 7 
P R 1919 
P L B 1920 
I C 460 
LLJ 395 
p R 1919 
Cr LJ 306 
/ C 102 
LLJ 173 
P B 1919 
P W R 1919 
Cr L J 230 
I C 988 
Lih 415 
P W R 19-20 
I C 876 
P R 1919 
LLJ 122 
P W R 1920 
I C 302 
i C 783 
Lah 210 
112 P L R 1920 

54 I C 976 
148 PP 1919 
122 P L R 1919 
76 P W R 1919 

55 J C 479 
4 P Tj R 1920 
3 P W R 1920 
21 Cr L J 319 
50 J C 774 
1 Lih 218 
103 P LR 1920 
9 PWim2QCr 


315 


55 

80 

300 (1)60 
57 

800 (2)59 
1 
2 

802 (1)59 
5 

302 (2)55 


P LR 
P W R 
I C 
P W R 
I C 
Lah 
LLJ 
I C 
PWR 
I C 


1921 

1920 

378 

1920 
478 
549 
683 

31 

1921 
213 


322 

323 


324 


ICl 

58 

91 

56 

1 

130 

61 

55 

2 

28 


P LB 
J C 
P L R 
I C 
T ah 
P L R 
PWR 
I C 
LLJ 
P L R 


1920 

67 

1919 
744 
213 

1920 
19-20 

983 

1 

1920 


340 


348 


349 


851 


23 

58 

4 

1 

0 

55 
116 
27 

56 
1 

135 

58 

1 

11 

21 

ICO 

53 


P W R 19-20 


I C 
PL R 
Lah 
LLJ 
1 C 
P LR 


11 

1921 

292 

198 

5-5 

19-29 


P W R 1920 
I C 191 
Lah 137 
P L R 1920 
I C 818 
Lih 410 
PirP1020Cr 
CrLJ 818 
P L R 1920 
I C 638 


21 

377 (1)54 
2 

168 

70 

377 (2)54 
SB 2 

142 

86 

378 54 
2 

138 

74 

77 

379 59 
1 

22 


Cr L J 
I C 
LLJ 
P R 
P L R 
I C 
LLJ 
P H 
PLR 
I C 
LLJ 
PR 
PLR 
PWR 
I C 
Lih 
Cr LJ 


518 

941 

41 

1919 

1920 
943 

39 

1919 

1920 
961 

76 

1919 

1920 
1919 

38 

440 

1 



Comparative Tables TABLE No. Ill 

^ A. I. R. 1920 Lahore=Olher Journals—(Cowc/r/) 

A. I. R. Otbor Journals 


880 (1)50 
'21 

380'(2)56 

1 

100 
8 
21 
54 


I C 
L LJ 
Cr h J 
I C 
Lah 
PLIi 


850 

IGS 

51G 

777 

216 

1020 


A. I. R. Other Journals 

400 

401 


A. I. H- Oihor Journals 


861 

362 


384 


387 


888 

890 

392 


PirR 1920Cr 
CrLJ 521 
I C 985 
167 r R 1019 
55 I 0 492 

3 LLJ 274 
141 PR 1919 
119 r L R 1919 
67 I O 1000 
1 L%h 317 
55 I C 509 
1 Lnh 105 
14 P L B 1920 
5 P IV" R 1920 
55 I C 520 


403 

405 


40G 


407 


408 


69 

P H' R 

19*0 

424 

45 

P IK R 

1920 

154 

PLR 

1920 

4 25 

54 

I C 

982 

54 

J G 

920 


2 

LLJ 

51 

1 

Lah 

352 


83 

P L R 

1920 

63 

P IK R 

1920 


152 

P L it 

1919 

153 

PLR 

1920 


21 

Cr L J 

198 

60 

1 c 

484 

427 (1)56 

I C 

947 

54 

1 c 

884 


2 

LLJ 

37 

33 

P R 

1919 

427 

(2)60 

I C 

490 

21 

Gr L J 

180 

480 

56 

I C 

879 

119 

P L R 

1920 


1 

Ijah 

61 

55' 

I C 

872 


69 

PLR 

1920 

1 

Lah 

12 


42 

P IK R 

1920 

64 

PLR 

1920 

431 

54 

/ C 

944 

85 

P IK R 

1920 

483 

55 

I C 

928 

56 

I C 

944 


1 

Lah 

73 

1 

LLJ 

60 


90 

PLR 

1020 

56 

I C 

878 


41 

P IK R 

1920 

1 

T.a h 

344 

i35 

54 

I C 

964 


45 

A. I. R Otbor Journals 
•IGG 22 CrLJ 112 


407 2 
4G8 (1)0.9 

2 

408 (2)99 

2 


2 

68 


56 

PLR 

1920 


22 

60 

I C 

477 

409 

54 

55 

I C 

607 


16S 

2 

PLR 

1920 


78 

1 

P IK R 

1920 


1 

21 

CrLJ 

835 

410 

55 

)54 

I C 

923 


1 

4 

LLJ 

305 


1 

159 

PLR 

1920 


70 

156 P R 

1919 


34 

112 

PL B 

1919 

412 

60 

105 

P IK R 

1919 

413 

56 

1)55 

I c 

838 


1 

1 

Lah 

15 

414 

56 

71 

PLR 

1920 


1 

54 

P VK R 

1920 

415 

55 


395 


396 


897 


898 


54 I C 
1 Lxh 
70 P R 

56 10 

1 Lih 
63 PL B 
59 P IK R 

55 I G 

1 Lah 
66 P LB 
41 P IK R 
54 I O 
165 P R 
104 P VK B 
158 P L R 


399 


400 


54 

3 

164 

167 

103 

54 

4 

159 


I C 

LLJ 

P>B' 

P L B 
P W R 
J C 
LLJ 
P R 


117 P L R 


913 

223 

1920 

845 

45 

1920 

1920 

847 

48 

1920 

1920 

905 

1919 

1919 

1920 
900 
256 

1919 

1920 
1919 

911 

240 

1919 

1919 


417 


418 


419 


421 


424 


1 

72 

60 

55 
1 

64 

37 

50 

2 

100 

19 

56 
1 
2 
82 

20 
55 
1 

96 

48 

55 

1 

91 


LLJ 
PL R 
P IK R 
J C 
P R 
P IK R 
LLJ 
I C 
Lah 
LLJ 
P L R 
P IK R 
i C 
I c 
LLJ 
I C 
LLJ 
IG 
Lah 
PL R 
P W R 
I C 
Lah 
P LB 


623 

1920 

1920 

879 

1919 

1919 
106 
823 

1 

89 

1020 

1920 
481 
936 
158 
940 
242 
869 

31 

1920 

1920 

833 

27 

1920 


1 LLJ 
139 P R 
79 P IK R 
123 P L R 


436 


498 


440 


443 

447 

440 

450 


55 

2 

54 

1 

38 

57 

() 

1 

21 

52 

2 

80 

2 

2 


J C 
LLJ 
I G 
Lah 


44 

1919 

1919 

1919 

403 

283 

971 

30G 


470 

472 

473 

474 

475 
470 
477 

479 
480(1)2 

480 (2)2 

481 

482 

483 


2 

2 

55 

2 

77 

2 

2 

00 

2 

2 


484 


485 


2 

2 

95 

2 

C5 

2 

18 

2 


P IK R 1920 


I C 
P L R 
Lah 
CrLJ 
I C 
LLJ 
J C 
LLJ 
LLJ 
I C 


942 

1921 

310 

702 

35G 

549 

416 

770 

734 

685 


466 (1)2 

486 (2)2 

487 


488 

489 
491 
404 
497 
495 


67 

2 

18 

23 

2 

2 

2 

2 

2 

2 


r, I. J 
I C 

r. J 

I c 
L fj J 
7, L J 
L Jj J 
I C 
LLJ 
I C 
LLJ 
LLJ 
1 C 

Tj l j 

LLJ 
LLJ 
LLJ 
LLJ 
L T, J 

I C 

LLJ 

I C 

LLJ 

PWR 

LLJ 

LLJ 

LLJ 

I C 

LLJ 


536 

302 

470 

752 

3C6 

08 

CM 

19 

20-2 

780 

514 

511 

375 

450 

600 

505 

446 

224 

261 

153 

302 

468 

374 

1922 

380 

509 

345 

828 


206 
PIKR l922Cr 


P IK R 1920 


I C 
LLJ 
P L B 
P\V B 
J G 
Lah 
LLJ 
PLR 
P VK R 
IG 
Lah 
PLR 
PW R 
J C 
Lah 
PLR 


884 

48 

1920 

1920 

923 

229 

112 

1920 

1920 


453 

454 

455 

456 

FB 

1 

459 2 

460 58 

461 2 

462 2 
464 (1)59 

8 


47 

P IK R 

1921 

499 

2 

150 P L R 

1920 

500 

2 

12 

LLJ 

774 

501 

2 

2 

LLJ 

563 

504 

2 

55 

I C 

82 

508 

67 

99 

I C 

755 


2 

2 

LLJ 

457 


77 

58 

I G 

603 

510 

2 

2 

LLJ 

333 

511 

73 


Lah 
LLJ 
I C 
LLJ 
LLJ 
I C 


192 

731 

778 

370 

499 

550 


512 

514 


PVKR1921 Cr 516 


4 

24 

2 

3 

59 

1 

67 


Cr L J 

LLJ 

LLJ 

L L J 

L L J 

L L J 

LLJ 

LLJ 

LLJ 

LLJ 

LLJ 

I C 

LLJ 

PLR 

LLJ 

I C 

LLJ 

Cr L J 

LLJ 

LLJ 

I C 

Lah 

I G 


109 


22 

CrLJ 

118 

5 

LLJ 

1920 

464 (2)58 

I C 

442 517 

51 

I C 

1920 

465 

67 

I C 

272 

1 

Lah 

924 


2 

LLJ 

666 

1 

LLJ 

69 


80 

PLR 

1922 

93 

PLR 

1920 

466 

59 

I C 

416 

51 

P IK R 


476 

402 

255 

353 

242 

578 

40l 

207 

573 

40ii 

419 

806 

44 

1922 

125 

527 

532 

639 

653 

32 

124 

608 

463 

114 

787 

57 

14 

1920 

1919 



I. L. R. ALPHABETICAL INDEX 

Of cases reported in 1 Lahore 

WitL references to the pages of AtiTj INDIA REPORTER 

[ 123 Cases 1 


• « • 




Names of Parties 

Abbas Khan v. Nur Khan 
Abdul Rahman v. Shahabuddin ... 

Abdul Rahman Shah v. Shahana... 

Alam Bi, Mt. v. Lattu 

Asa Ram-Kalu Ram v. Bakhshi Ram-Kanahyia Ram 
Balkaur, "Mt. v. Shib Das 
Bhan Singh v. Gokal Chand 
Bhola Singh v. Babu... 

Bisheshar Lai v. Mt. Bhuri 
Bissa Mai v. Kesar Singh 
Brij Lai v. Durga 
Bugga V. King-Emperor 
Chail Behari Lai v. Kidar Nath 
Chanan Singh v. Emperor 
Dalip Singh v. Balwant Singh 
Data Ram v. Deoki Nandan 
Devi Ditta Mai v. Official Liqub 
Diwan v. Jagta 
Emperor v. Jagat Singh 

Pakhar Singh 

-V. Rale Nawaz 

■-V. Rahman 

-V. Suhela ... 

Fatima Bibi, Mt. v. Nur Muhammad 
Ganga Sahai v. Khazan Chand ... 

Gela Ram v. Ganga Ram 

Ghansham Das v. Hindustan Bank, Ltd. 

Ghansham Das v. Public Banking and Insurance Co. 
Gbulam Haidar v. Amir Haidar... 

Ghulam Muhammad v. Mt. Gauhar Bibi 
Gobind Ram v. Jawala Ram 
Gokal Chand v. Emperor 
Gokal Chand v. Sanwal Das 
Gordhan Das v. Mt. Rukman 
Gowardhan Das v. Viru Mai 
Gujar Shah v. Barkat Ali Shah ... 

Haji Ali Jan v. Abdul Jalil Khan 
Harnaman v. Dasondhi 
Hem Raj v. Dost Muhammad 
Hindustan Bank, Ltd. v. Mehraj Din 
Hira V. Buta 

Hussain Bibi, Mb, v. Nigahia 
Ibrahim Ali Khan v. Mubarak Begam 
Ilahi Bakhsh v. Jawinda Mai 
Imam Din v. Niamat Ullah 
Imam Din v. Puran Chand 
Indar Singh v. Fateh Singh 
Indar Singh v. Fateh Singh 
Indar Singh v. Munshi 
Indi, Mt. Y. Ghania ... 


• • • 




I. L. R. pp. 

A. I. 

R. 

PP- 

574 

1920 

L 

357 

481 

9f 

tf 

228 

339 

tf 

tt 

304 

245 

tt 

tt 

63 

203 

1919 

L 

26 

151 

1920 

L 

327 

83 

1919 

L 

42 

464 

1921 

L 

300 

436 

1920 

L 

20 

363 


tt 

309 

134 

99 

ft 

159 

PC 326 

ft 

PC 

23 

57 

99 

L 

517 

218 

tt 

tt 

376 

500 

tt 

tf 

233 

307 

•r, 

tt 

361 

bd. 368 

1921 

L 

346 

206 

1920 

L 

354 

453 

It 

tt 

213 

604 

ft 

tt 

317 

612 

tt 

tf 

68 

260 

tt 

tt 

333 

614 

1921 

L 

380 

597 

1920 

L 

328 

357 

u 

1/ 

369 

223 

tt 

tt 

395 

73 

tt 

tt 

433 

154 

ft 

tt 

131 

298 

tt 

tt 

336 

284 

tt 

tt 

9 

12 

u 

tt 

406 

163 

tt 

tt 

258 

348 

ft 

tt 

326 

292 

ft 

tt 

345 

48 

tt 

tt 

397 

213 

tt 

tt 

323 

276 

tt 

tt 

4 

210 

tt 

tt 

373 

445 

1921 

L 

248 

187 

1920 

L 

61 

128 

tt 

tt 

160 

1 

tt 

tt 

410 

... 229 

tt 

tt 

419 

396 

tt 

ft 

438 

361 

ft 

m 

318 

27 

tf 

tt 

417 

611 

1921 

L 

188 

540 

tf 

tt 

337 

124 

1920 

L 

123 

146 

1919 

L 

40 




I. L. E. Alphabetical Index, 1920 Lahore.—(C onifZ.) 

Names of 


• • • 


Jai Ivishen Das v. Arya Priti Nidhi Sabha 
Jainan, Mt. v. Nur Muhammad ... 

Jamiat Singh v. Ujagar Singh 
Jawala Singh v. Tara Singh 
Jawand Singh v. Muliammad Din 
Jhanda Singh v. Mt. Lachhmi 
Jhandu v. Niamat Khan 
Jiwan Das v. Tharaj ... 

Jiwa Singh v. Mt. Chandi 
Jiwi, Tkit. V. Sandhi ... 

Kabir Bakhsh V. Emperor 

Kalu Ram v. Piari Lai 

Khaira v. Salem Raj 

Khandu Lai v. Fazal 

Khodeja, Mt. v. Ghulara Nabi 

Khuda Bakhsh v. Allah Ditta 

Khushi Ram v. Emperor 

Kishen Lai v. Jai Lai 

Lachman Das v. Sundar Das 

Lekh Ram v. Ramji Das 

Lorinda Ram Sewa Ram v. Emperor 

Madho Ram v. Nandu Mai 

Mahandu v. Emperor 

Manji v. Ghulam Muhammad 

Masihuddin v. Mathu Ram 

Maula Bakhsh v. Amir-ud-Din 

Moman v. Mb. Dhanni 

Muhammad Ismail v. Shams-ud-Din 

Mukh Ram v. Harjas 

Nabi Bakhsh v. Emperor 

Nandi, Mb. v. Emperor 

Nasir Ali Shah v. Mt. Sughra Bibi 


cipal Committee of Karnal... 

Orient Bank of India Ltd. v. Ghulam Fatima 
Pahlad v. Emperor 
Panna Lai V. Emperor 

Panna Lal-Laohhman Das v. Hargopal-Khubi Ram 
Parbhu Ram V. Tek Chand 
Parmeshri Das V. Fakiria 

Punna Lai v. Jamita Mai 
Badha Kishen v. Emperor 
Raj Kami, Mb. v. Karam Ilahi 
Balia Ram v. Mulk Raj 
Ramji Das v. Emperor 
Bam Kishen v. Emperor 
Ram Sarup v. Moti Ram 
Ram Singh v. Gulab Rai-Mehr Chand 
Ram Singh v. Ram Chand 
Rupa V. Sardar Mirza 
Rup Ram v. Fazal Din 
Saddan, Mb. v. Faiz Bakhsh 
Sadda Singh v. Kirpala 
Sardari Lai y. Ram Lai 
Sardarni Dabar Kaur v. Ram Rattan 
Satto, Mt. V. Amar Singh 
Shadi V. Abdur Rahman 


• • 


• • • 


• « • 


• » 


• • 




» « • 


♦ • • 


• • • 


• • 


• ■ • 


• « • 


* « • 


» • « 


• • • 


3RE.—(Conifi.) 


47 

I. 

L. R. pp. 

A I. 

R. 

pp. 

• • 

380 

1920 

L 

297 

• • 

305 

1921 

li 

378 


15 

1920 

L39a(2) 

■ • 

503 

tf 

tf 

94 

• « 

140 

1919 

fj 

0 

• • 

344 

1920 

Ij 

408 

• • 

472 

tf 

ft 

279 

■ • 

105 

tf 

tf 

387 

« « 

39 

tf 

tf 

319 

• • 

433 

tf 

tt 

240 

« • 

100 

tf 

•t 

330 


92 

tf 

0 

340 

• ■ 

21 

1919 

\j 

3(1) 

« • 

89 

tf 

tf 

20 

• • 

45 

1920 

L 

396 

• • 

342 

tf 

It 

321 

• « 

451 

tf 

n 

286 

• • 

158 

1919 

L 

27 

• • 

558 

1920 

L 

39 

• • 

234 

tf 

ft 

92 

• • 

35 

tf 

If 

334 

■ • 

429 

tf 

ft 

295 

• • 

102 

tf 

tf 

215 

• « 

249 

tf 

ff 

34 

4 • 

109 

tf 

ff 

421 

1 4 • 

317 

If 

tf 

384 

• • 

31 

tf 

II 

415 

1 • • 

567 

If 

tt 

310 

• * 

51 

If 

If 

430 

• • 

216 

tf 

If 

380 

• « 

440 

tf 

If 

379 

■ • 

• 

302 

tf 

It 

242 

» • • 

PC 117 

If 

PC 

43 

• « 

422 

If 

L 

59 

• » 

5G2 

If 

It 

265 

« • 

410 

If 

n 

349 

• • 

80 

tf 

ff 

264 

• « 

241 

1919 

L 

31 

• • 

FB 457 

1920 

L 

1 

• • 

602 

tf 

ff 

305 

» • 

406 

tf 

If 

235 

• • 

77 

1919 

L 

15 

• * 

295 

1920 

L 

19 


259 

if 

If 

104 

' « • 

169 

tf 

tf 

108 

• • 

. 493 

ff 

tf 

8 

• • 

262 

ft 

ft 

80 

>» • 

6 

tf 

tf 

136 

» • 

376 

tf 

If 

276 

1 • • 

237 

tf 

tt 

43 


402 

U 

ft 

211 

' • • 

387 

tf 

ft 

287 


225 

y 

¥ 

67 


FB 192 

¥ 

It 

45o 

• • 

220 

1919 

L 


• « • 

66 

tf 

tt 

12 



48 


I. L. B. Alphabetical Index, 1920 Lahoee— 

Names of Parties I- L* 


{Concld.) 




• • « 


• • 


• • • 


Shah Jahan v. Inayat Shah 
Shah Nawaz v. Sheikh Ahmad 
Sher Khaa v. MuzaEfar Khan 
Sital V. Emperor 
Sita Kara v. Emperor 
Soman Singh v. Uttara Cband 
Stirling, Mason and Co. v. Jawala Nath-Bhagwan Das 
Sujan Devi, v. Jagiri Mai 
Surta Singh v. Emperor 
Tani v. Rikhi Bara ... ^ .. 

Tirath Bam v, Mt. Kahan Devi .. 

Ddmi V. Hira 

Vir Singh v. Harnam Singh 
"Wasinda Bam v. Sita Bam 
Wazir Debi, Mt. v. Ram Chaud .. 

Woolmer, F. J. v. Mrs. D. I. Daly 
Zia-ud-Din v. Secretary of State 


« « • 


■ • 




• ♦ 


pp 

A. 1. 

R. 

pp. 

54 

1919 

L 

38 

549 

1920 

L 

300 

25 

tf 

ft 

321 

310 

$f 

If 

440 

443 

tf 

ft 

263 

69 

U 

ft 

424 

22 

tf 

it 

312 

608 

tt 

if 

514 

508 

it 

if 

241 

654 

19 

if 

191 

588 

1921 

L 

149 

582 

1920 

L 

338 

137 


if 

348 

389 

1921 

L 

312 

415 

1920 

L 

370 

173 

it 

it 

179 

352 

it 

ft 

401 



THE 


ALL INDIA REPORTER 

LAHOEE BIGH COUET 


A. I. R. 1920 Lahore 1 
Full Bench 

Shadi Lal.C. J.. Chevis. Scott- 
Smith, Broadway and Wilber- 

FORCE, JJ. 

Parmeshri Das and another —Plaintiffs 
—Appellants, 

V. 

Fakeria and others —Defendants Res¬ 
pondents. 

Letters Patent Appeal No. 56 of 1919, 
Decided on 2nd June 1920, against order 
of Abdul Raoof, J., D/- 19th November 

1919, in Civil Appeal No. 1420 of 1919. 

❖❖Civil P. C. (5 of 1908). 0.2. R. 2— 

Mortgage—Stipulation for putting in posses¬ 
sion on default of payment of interest or to 
«ue for interest—Previous suit for interest 
does not bar suit for possession on sub¬ 
sequent default. ^ , 

A mortgagee is not debarred by O. 2, R. 2, from 
auiog for possession of tbe mortgaged property on 
tbe strength of a stipulation conferring upon him 
the option to sue for interest or foj possession in 
tbe event of the mortgagor’s failure to pay in¬ 
terest at the stipulated time, simply because on 
the occurrence of a previous default the mort- 
casee sued only for interest and not forposses- 
lion. CP 3 C 1. P 40 21 

Fakir Chand —for Appollants. 

Devi Dayal and Nihal Chand Mehra — 
for Respondents. 

Facts. —The facts appear from the 
following judgment of Abdul Raoof, J. 
This second appeal has arisen out of a 
•suit for the recovery of possession as 
a mortgagee under the following circum¬ 
stances. On 17th December 1898 Nagar 
Mai, father of Faqira, Basanta and Dhana, 
defendants, executed a mortgage in favour 
of Nathu Ram, father of the plaintiff, 
as a security for the sura of Rs. 600 
hypothecating certain lands for the pay¬ 
ment of the amount. Under the mort¬ 
gage the mortgrgor was to pay Rs. 40 per 
annum as interest and, in case of default 

1920 L/1 & 2 


of payment of interest for one year or any 
harvest, lie was entitled to realize interest 
by a separate suit or claim possession of 
tlie mortgaged lands in lieu of the princi¬ 
pal and interest due. Default in pay- 
ment of interest was made and a suit was 
brought by the mortgagee in 1906 for re¬ 
covery of the arrears of interest for three 
years immediately preceding the suit. 
decree was passed for the sum of Rs. 105 
on I8bh .-Vugust 1906. It appears that 
after paying for some time the mortgagor 
again made default in paying interest. 
Thereupon, the present suit was brought 
for the recovery of possession over the 
mortgaged lands in lieuof Rs. 840, namely 
Rs. 600 for principal and Rs. 240 for 
interest. This suit was resisted by the 
defendants upon two pleas any one of 
which, if made out, was sufficient to 
bring about the dismissal of the suit. 
One was a plea of limitation on the 
ground that as interest had not been paid 
for more than 12 years the suit was 
barred under Art. 135, Lim. Act. The other 
plea was to the effect that as the mort¬ 
gagees did not choose to claim possession 
on the first default when they brought 
their claim for interest their present suit 
is barred under O. 2, R. 2, Civil P. 0. 
Both the Courts below have given effect 
to both these pleas raised on behalf of 
the defendant. They have held that the 
suit is barred by limitation ana as well 
it is barred under O. 2, R. 2. Upon 
this last point there is a consensus of 
authority in this Court. The following 
authorities directly cover the point, namely 
Brij Lai v. Bam Ratten (l), Ganga Ram 
V. Abdul Rahman (2), Kishen l^arain v. 
Pala Mai (3), Barkhurdar v. Chhatta 

(1) [19121 17 I. C. 58i. 

(2) [19071 28 P. R. 1907. 

(3) [19181 88 P. R. 1918=47 I. O. 937. 
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nai(4),and Jhangiy. Ramzan {o). In 
this state oi aubhoritiesitis impossible 
bo contend that the present suit can lie. 

It is needless to go into the question of 
limitation and I dismiss this appeal with 

costs.” ^ T^. . . o 1 

Order or Division Bench 

ShadiLal. C. J. and Wilberforce, J. 
—doth d/./rc/j 1020).—On 17th Decem¬ 
ber iSOy Nagar Mai, the father of the 
defendants, executed a mortgage-deed in 
favour of the plaintiff’s father, hypothe¬ 
cating the land in dispute by way of 
security for a loan of Es. 600. The mort¬ 
gage was w'ithout possession, but the 
mortgagor promised to pay Rs. 40 per 
annum on account of interest, and in the 
event of default in tlie payment of inter¬ 
est for one year, the mortgagee was given 
the option of either suing for the interest 
due to him or recovering possession of 
the mortgaged property, and thereafter 
keeping it until the payment of the prin- 
cipal and interest. It appears that there 
was a default in the payment of interest, 
and the mortgagee consequently brought, 
in May 190G, an action for the recovery 
of interest and obtained a decree for the 
amount due to him. The mortgagor 
again made a default and the plaintiffs 
have consequently brought the present 
action for possession of the land, and in 
the alternative for the mortgage money 
with interest to bo realised by tbe sale of 
the property. The Courts below have 
dismissed the suit as barred byO. 2. R.2, 
Civil P. C., and it seems that, if the rule 
enunciated in Ganga Ram v. Abdul Rah¬ 
man (2), is a correct expositionof the law 
on the subject, this appeal must fail. We 
have however grave doubts as to the 
correctness of that judgment. It seems 
to us that when a person is given an op¬ 
tion, as in the present case, to sue either 
for interest or for possession, he is en¬ 
titled to make his choice, and that he 
should nob be compelled to sue for pos¬ 
session at once. The rule in Ganga Ram 
V. Abdul Rahman (2), would compel him 
to sue for possession on the happening of 
the first breach of the covenant, and 
would, in the event of his making his 
choice in favour of suing for interest 
alone, deprive him for ever of his right to 
recover possession and also his debt. In 
other words, the rule would deprive him 
of the option conferred by the covenant, 

'TiTTWlSlTlQ P. R. 1918=48 I.O. 798. 

16) U9103 13 P. R. 1910=5 I. 0. 808. 


and wmuld result in introducing a clause 
into the contract that he must sue for 
possession if the mortgagor failed to 
carry out his stipulation as to the pay¬ 
ment of interest. 

This would be tantamount to reading 
into the instrument a provision which 
nob only does not exist there, but would 
run counter to an express stipulation, 
and we consider that no sound interpreta¬ 
tion of the law of procedure should lead 
to that result. We consider it unneces¬ 
sary at this stage to discuss in detail 
the various reasons which can be urged 
against the correctness of the rule in 
Ganga Ram v. Abdul Rahaman (2), or 
to point out the curious results and 
hardships which flow from it and which 
should, if possible, beavoided. We would 
how'ever refer to an analogous case. Sup¬ 
pose, in a lease there is a clause which pro¬ 
vides tlmt, if the tenant makes a default 
in the payment of rent, the landlord is at 
liberty either to sue for rent or to bring 
an action for the ejectment of the tenant; 
and suppose, in the event of a default, 
the landlord cliooses the alternative of 
suing for rent only, by a parity of rea¬ 
soning he would be debarred from bring¬ 
ing an action for ejectment on the hap¬ 
pening of a subsequent default. And if a 
mortgagee cannot subsequently recover 
interest because his right to sue for prin¬ 
cipal is barred under 0. 2, R. 2, Civil 
P. C., as held in Kundan Mai v. Sardar 
Allah Dad Khan (6), it can be urged with 
equal force that the landlord, thus de¬ 
prived of his right to sue for ejectment, 
cannot sue for rent, and he would thus 
lose his property altogether. 

The rule in Gaiiga Ram v. Abdul RaJu 
man (2) has been followed by the Chief 
Court in subsequent cases : vide Kundan 
Mai V. Sardar Allah Dad Khan (6) and 
Eishe7i Narain Y. Pala Mai {S). There 
are however two prior juigments, namely. 
Ram Bhaj v. Devia (7) and Raman v. 
Wazira (8), which lay down a contrary 
rule. The latter case was not referred 
to in Ganga Ram v. Abdul Rahman (2), 
and the former, which contains a learned 
discussion on the subject, was distin¬ 
guished on a ground which does not ap¬ 
pear to us to be material. Further, the 
Bombay High Court in Tashvant Nara^ 
yan Kamat v. Vithal Divakar Parule- 

(6) U910] 19 P. R. 1910=5 I. C. 821. 


(7) 

( 8 ) 


18811 123 P. R. 1881. 
[1886] 79 P. R. 1886. 
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kar (9) has held that a suit to recover 
the principal and interest is not barred 
under S. 43, Civil P. 0., corresponding 
to 0. 2, B. 2 of the present Code, because 
the plaintitf had in the previous suit 
claimed only interest though he was en¬ 
titled to recover the principal as well. 
As at present advised, we prefer the view 
taken in these three oases that the causes 
of action in the two suits are distinct and 
that the second suit is not barred by the 
rule contained in O. 2, R. 2, Civil P. 0. 
As observed by their Lordships of the 
Privy Council, in Saminathan Chetty 
V. Palaniappa Chetty (lO), the rule is 
directed to securing the exhaustion of the 
relief in respect of a cause of action and 
not to the inclusion in one and the same 
action of different causes of action even 
though they arise from the same transac¬ 
tion. We accordingly refer for the deci¬ 
sion of a Full Bench the following pro¬ 
position : whether the mortgagee is de¬ 
barred by O. 2, R. 2, from suing for the 
possession of the mortgaged property on 
the strength of a stipulation conferring 
upon him the option to sue for interest 
or for possession on mortgagor’s failure 
to pay interest at the stipulated time, 
because on the occurrence of a previous 
default the mortgagee sued only for in¬ 
terest and not for possession. 

Order of Full Bench 
Order .—The proposition of law, which 
has been referred to us for decision, is in 
the following terms: whether a mort¬ 
gagee is debarred by O. 2, R. 2, Civil 
P. C., from suing for the possession of 
the mortgaged property on the strength 
of a stipulation conferring upon him the 
option to sue for interest or for posses¬ 
sion in the event of the mortgagor’s 
failure to pay interest at the stipulated 
time, because on the occurrence of a pre¬ 
vious default the mortgagee sued only for 
interest and not for possession. The 
action which has led to this reference 
was brought on the footing of a mortgage 
deed by which the borrower hypothe¬ 
cated his land by way of security for the 
debt contracted by him. The mortgage 
was without possession, but the mort¬ 
gagor promised to pay Bs. 40 per annum 
on account of interest. The language 
employed by the writer of the deed is 
not very felicitous, but the stipulation, 
which has a direct bearing upon the ques. 

" (9) [1897] 21 Bom. 26^ 

<10) L1918] 411. A. 142=26 I. 0. 228 (P*0.). 
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tion before us, is to the effect that, in 
the event of the mortgagor's failure to 
pay interest for one year, the mortgagee 
would have the option of either suing 
for interest then due, or taking posses¬ 
sion of the property mortgaged to him 
and keeping it in lieu of the principal and 
interest. It is to be observed that this 
clause which proscribes the consequences 
of the mortgagor’s default in paying in¬ 
terest, allows the mortgagee to got either 
interest or possession, but not both. 

It is common ground that in 190G the 
mortgagor committed "a breach of the 
stipulation as to the payment of interest 
with the result that the mortgagee chose 
the alternative of suing for interest and 
obtained a decree for the amount then due 
to him. The mortgagor has again made 
a default, and the mortgagee has now 
sued for the possession of the mortgaged 
property. The question arises whether 
the rule of procedure which finds expres¬ 
sion in 0. 2, R. 2, Civil P. C., operates 
as a bar to the present action for posses¬ 
sion. Now that rule requires the plain¬ 
tiff to include in his suit the whole of 
the claim which he is entitled to make 
in respect of the cause of action upon 
which the suit is brought, and further 
provides that, if he omits to sue in res¬ 
pect of or intentionally relinquishes, any 
portion of his claim, he shall not after¬ 
wards sue in respect of the portion so 
omitted or relinquished. Now, it is the 
duty of the defendant, who invokes the 
rule, to show that the claim for posses¬ 
sion, which the plaintiff now makes ought 
to have been included in the previous 
suit. As we read the document, we think 
that there can be little doubt that the 
mortgagee could, when he brought the 
earlier suit, have sued either for interest 
or for possession, but was not entitled to 
include in the same suit both the claims. 
And if, under the terms of the instru¬ 
ment, which regulates the jural relations 
of the parties, he could not have claimed 
both the reliefs atone and the same time, 
then it would be futile to contend that 
he omitted to sue in respect of, or inten¬ 
tionally relinquished, any portion of the 
claim which he was then entitled to 
make. 

The plaintiff was entitled to make an 
election, and availing himself of the op- 
tion given to him, he elected to enforce 
bis claim for interest. He could if he so 
desired, have sued for possession, but in 
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that suit he could not include the claim 
for interest. It is clear that the two 
claims were mutually exclusive, and if 
^e uphold the contention of the defen¬ 
dant, we would have to hold that the 
plaintiff was bound to include in his 
previous suit a claim for possession. 
Tills view would contravene the terms of 
the contract entered into by the^ parties. 

It would mean one of two things: (aj 
that the mortgagee was entitled to sue 
for possession as well as interest, a right 
not conferred upon him by the instru¬ 
ment; or (b) that be was bound to sue. 
at any rate, for possessien in the event 
of a default by the mortgagor, which 
would deprive him of the option conferred 
by the covenant. In either case we 
sliould be reading into the instrument a 
provision which not only does not exist 
there, liut would run counter to an ex¬ 
press stipulation entered into by the par¬ 
ties. It is beyond doubt that no sound 
interpretation of the law of procedure 
should lead to such an absurd result. 
The object of the rule embodied in 0. 2, 
B. 2, is to aviod the splitting of claims 
and to prevent further litigation. The 
rule is based upon the salutary doctrine 
contained in the maxim nemo dehet bis 
vexari pro una et eaden caxisa. We fail 
to see how a person can complain of be¬ 
ing twice vexed in respect of the same 
cause, when he has himself given his 
adversary the option of making one claim 
or the other, but has not conferred upon 
him the right to make both the claims at 
the same time. 

In this view of the clause, prescribing 
the penalty tor a breach of the stipula- 
tion relating bo the payment of interest, 
we are of opinion that the judgment in 
Ganga Bam v. Abdul Rahman (2) which 
has been relied upon by the learned coun¬ 
sel for the respondent, is not on all fours 
with the present case. That judgment 
enunciates the rule that when, under the 
mortgage deed, both principal and in¬ 
terest have become due, the mortgagee 
must sue for both together; otherwise he 
will be debarred from claiming in a sub- 
seiiuent suit what was not claimed by 
him in the prior suit. It appears that 
the mortgagee in that case was entitled 
to sue not only for interest but also for 
principal, and it was consequently held 
that his omission to include in the pre¬ 
vious suit his claim for principal de¬ 
barred bim from recovering it in a sub¬ 


sequent suit. The case before us is, to 
some extent, similar to the cases dealt 
with in Ba7n Bhaj v. Devia (0 and Radi 
Bibi Sahihal v. Sami Pillai (ll) in 
neither of which the contention now 
raised was acceded to. In view of the 
wording of the clause with which we are 
dealing we are of opinion that the ques¬ 
tion of the correctnessor otherwise of the 
rule enunciated in Ganga Bam v. Abdul 
Bahman (2) does not arise. We accord- 
iugly answer the question put to us in 
the negative. 

r.M./k.k. Answered in the negative. 
(11) 11895] 18 Mad. 257^ 
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Shadi Lal and Martineau, JJ. 

Ali Jan —Plaintiff—Appellant. 

V. 

Abdul Jalil Khan and others —Defen- 
d.ints—Respondents. 

Misc. First Appeal No. 1135 of 1916, 
Decided on 25th February 1920, from 
order of Dist. Judge, Delhi, D/- 19th 
January 1916. 

, ❖ (a) Civil P. C. (1908), S. 83 — “Alien 

enemy”—Not nationality but place of resi* 
dence or place of business is test—Perma* 
nent residence is not necessary — Residence 
for substantial period in hostile country is 
sufficient unless it is with consent of Crown. 

Nationality is not the test for deterrnining 
whether a person is tan “alien enemy’’ within the 
meaning of S. 83. For this purpose the place 
of residence or the place where the business is 
carried on is the determining factor and even a 
British subject will be treated as an alien enemy 
if he voluntarily resides or carries on business 
in a hostile country: McConnell v. Hector, 
(1802) 3 Bos. »k P. 113 and Porter v. Freuden- 
benj, (1915) 1 A*. B. 857, Foil. 

Residence need not amount to what is called 
domicile, namely permanent residence sine 
animo revertendi. A much less permanent resi¬ 
dence is sufficient to constitute a man an alien 
enemy provided it is not of a temporary charac¬ 
ter. 

If a person resides in a hostile country for a 
substantial period of time, he acquires the dis¬ 
ability attaching to an enemy during that period 
unless such residence is with the consent of the 
Crown: Daimler Companij Limited v. Con- 
titie.ntal Tyre and Rubber Company Limited, 
(1916) 2 A. C. 307. Foil CP 6 C 1] 

(b) Civil P. C. (1908), S. 83—Firm with 
alien enemy as partner—Neither firm as 
such, nor members who are not alien ene¬ 
mies can maintain suit. 

If one of the partners in a firm is an alien 
enemy, neither he nor his partner who does not 
boar an enemy character can recover money 
owing to the firm in the English Courts, 
Connell V. Hector, (1802) 3 Bos. & P. and 
Candilis and Sons y. Victor and Co., (1916) 33 
T. L. R. 20, Foil. [P 0 C 2] 
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Iri ft suit for recovery of money due on ftc- 
couut of costs of building it appeared that tho 
plaintiff firm consisted of six persons, one of 
whom lived at Delhi and carried on the business 
of tho firm, while the remaining five resided at 
Mecca where tho partners had another firm of a 
different name. The action, though relating to 
ft transaction entered into and probably carried 
out before the declaration of war between Britain 
and Turkey, was brought during the war: 

Held: (1) that even if tho five portnors residing 
at Mecca wore British subjects, they must still 
bo regarded as alien enemies because of their 
residence in a hostile country. [P 5 C 2] 

(a) that accordingly neither the firm as such 
nor tho one member resident at Delhi could 
maintain the present suit; Uodrijiics v. Spci/cr 
Brothers, {191'J) A. C. 50, Dist. tP 5 C 2] 

Moha^ufnad Iqbal —for Appellant. 

Moti Sugar —for Respondents. 

Judgment. —The action, which has 
led to this appeal was brought by the 
firm of Haji Ali Jan against the defen¬ 
dant Abdul Shakur Khan, for the reco¬ 
very of a sum of money due to the firm. 
The allegations in the plaint are that 
the predecessor of Abdul Shakur Khan 
had asked the firm to get his serai at 
Mecca repaired, and that the plaintiff 
carried out the repairs and spent there¬ 
upon a large sum of money, much in ex¬ 
cess of the amount deposited with the 
plaintiff for the purpose. The action is 
accordingly for the balance of the money 
due to the plaintiff. It is common ground 
that the plaintiff firm .consists of six 
persons, one of whom lives at Delhi and 
carries on the business of the firm Haji 
Ali Jan, while the remaining five mem¬ 
bers reside at Mecca where the partners 
have got another firm called “Abdul 
Sattar-Abdul Jabbar.” Now, the city 
of Mecca is situate in the Turkish Vila¬ 
yet of the Hedjaz, and a state of war was 
proclaimed in November 1914 between 
His Britannic Majesty and the Sultan of 
Turkey. The action, though relating to 
a transaction entered into and probably 
carried out before the declaration of 
war, was brought during the war; and 
the crucial question for determination 
is whether such an action can be main¬ 
tained in the Courts of British India. 

Section 83 sub-S. (2), Civil P. C., 
makes it perfectly clear that an alien 
enemy residing in a foreign country can¬ 
not maintain a suit in any of such 
Courts. It is however contended that as 
the five partners residing in the hostile 
country are British subjects they cannot 
be treated as alien enemies within the 
meaning of the aforesaid provision of the 
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law. This contention is. in our opinion 
wholly erroneous. It is true that tlio 
l)hrase “alien enemy” in its natural 
significance lias reference to nationality, 
and indicates a subject of a State which 
is at war with the United Kingdom of 
Great Britain and Ireland and would not 
include a British subject or a noubial 
subject. 

Bub this is not the meaning of the 
expression when used in reference 
to civil rights and liabilities. Por this 
purpose tho place of residence or the 
place where the business is carried on, 
and not the nationality, is the deter¬ 
mining factor, and even a British sub¬ 
ject will bo treated as an alien enemy, if 
he voluntarily resides or carries on busi¬ 
ness in a hostile country. In other words 
on enemy means a person, of whatever 
nationality, residing or carrying on busi¬ 
ness in the enemy country. The resi¬ 
dence must of course be a voluntary one 
because it is clear that an involuntary 
residence, e. g., that of a prisoner of 
war or an internee, does not debar him 
if otherwise qualified, from invoking the 
assistance of the British Courts. That 
nationality is not the test for deterinin- 
ing the status of a i) 0 rsons for the pur¬ 
pose of civil rights and liabilities is clear 
from the explanation appended to S. 83, 
Civil P. C., and the doctrine has been 
repeatedly affirmed in a series of judg¬ 
ments by the English Courts. It was; 
enunciated during the Napoleonic wars 
in the case of McConnell v. Hector (1), 
when two of the Judges laid down that 
a British subject resident and carrying 
on trade in an enemy’s country is an 
alien enemy and is consequently incapa¬ 
ble of suing in an English Court. The 
reason of the rule is that the fruits of 
the action may not be remitted to a 
hostile country and so furnish resources 
against this country. For that purpose 
the case of an Englishman residing ab¬ 
road does not differ from any other per¬ 
son. There can therefore be no doubt 
that even if the five imrtners residing at 
Mecca are British subjects, a matter 
upon which no definite opinion can in 
the absence of evidence be pronounced, 
they must still be regarded as alien ene¬ 
mies because they are residing in a 
hostile country. Their residence alone 
would be sufficient to bring them within 
the category of alien enemies. As pointed 
(1) L1802] 3 Bos. & P. 113. 
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out by Lord Alvantey, G. J., in Afc- 
ConneJl v. Hector (1): 

“Most certaialy every oatural born subject of 
England has a right to the King’s protection so 
long as he entitles himself to it by his conduct 
but if he live in au enemy's country he forfeits 
that right.” 

This rule has since been affirmed in 
several cases vide, inter alia, Porter v. 
Freudcnl erg (2). Wliat residence in an 
enemy country \vill suffice to make a man 
•an alien enemy is a question of degree. 
It is clear that the residence contem¬ 
plated by the rule need not amount to 
what is called domicile namely, perma¬ 
nent residence sine animo re ervendi. A 
much less permanent residence is suffi¬ 
cient to constitute a man an alien enemy 
provided that it is not of a temporary 
character. The correct proposition ap¬ 
pears to be that if a person resides in a 
hostile country for a substantial period 
of time he acquires the disability at¬ 
taching to an enemy during tliat period, 
vide Porter v. Freiidenberg (2) and 
Daimler Company Limited v. Conti¬ 
nental Tyre and Hubber Company Limi¬ 
ted (3), unless such residence is with the 
consent of the Crown. The residence 
must however be of a voluntary charac¬ 
ter, for example, a prisoner of war kept 
in the enemy country cannot be regarded 
as an alien enemy. A person may not be 
resident in an enemy country and yet be 
mayacqnire an enemy status if he carries 
on business in that country. As observed 
by Lord Lindley in Janson v. Driefon- 
tein Consolidated Mines Limited (4): 

“When considering questions arising with au 
alien enemy, it is not the nationality of a per* 
eon, but his place of business during war that is 
important. An Englishman carrying on busi* 
ness in an enemy’s country is treated as an alien 
enemy in considering the validity or invalidity 
of his commercial contracts.” 

There can be little doubt that of the 
six members of the plaintiff firm 6ve not 
only reside in a hostile country, but also 
carry on business there, and they must 
therefore bo treated as alien enemies, 
but the sixth is not an enemy. What 
then is the effect of this constitution of 
the firm upon the suit brought by it? 
Now, it is beyond dispute that a part¬ 
nership firm is not a juristic person like 
a limited company, and has no existence 
in law apart from the members compos- 
ing it. A firm is only a short expres¬ 


(S) [1915] 

1 1 K. B. 857. 

(3) [1916* 

1 2 A. C. 307. 

(4) [1902] 

1 A. 0. 484. 


sion for denoting the several persons who 
are members thereof. We must there¬ 
fore take it that the present suit is 
brought by six persons, of whom one is a 
friend and five are enemies. Now, a 
series of cases decided by the English 
Courts, beginning with the case of Mc¬ 
Connell V. Hector (l), have laid down the 
rule that if one of the partners in the 
firm is an alien enemy as defined above, 
neither he nor his partner, who does not 
bear an enemy character, can recover 
money owing to the firm in the English 
Courts. A discordant note however ap¬ 
pears to have been struck in a recent 
judgment of the House of Lords in 
giiez v. Speyer Brothers (5), and it is ne¬ 
cessary to examine this case carefully in 
order to see what it did decide. The 
firm dealt with in that case carried on a 
banking business in London until the out¬ 
break of war with Germany and consis¬ 
ted of six persons, only one of whom was 
an enemy having an interest to the ex¬ 
tent of l/40th. The partnership was 
ipso facto dissolved by reason of one 
partner having become an alien enemy, 
and in order to get in the assets and wind 
up the affairs of the firm an action was 
brought in 1916 by the firm for the re¬ 
covery of a debt alleged to have accrued 
due before the commencement of the war. 
The question arose whether the action 
was maintainable. Of the five law lords, 
who decided the case, two were of the 
opinion that, as one of the plaintiffs was 
personally disqualified from seeking the 
aid of the Bristish Courts, the suit could 
not be maintained. On the other hand, 
the remaining three members of the 
Bench, while recognizing the validity of 
the rule referred to above, considered 
that the rule was not a definite and an 
inflexible one and should not be applied 
to cases where its application would be 
mischievous and contravene the princi¬ 
ples of public policy, which alone gave 
rise to the rule. 

They pointed out that the special cir¬ 
cumstances of the case showed that the 
action was really for the benefit of the 
partners who were not enemies, and the 
enemy alien could not during the war 
reap any benefit from the action. It was 
accordingly held that to prevent an alien 
enemy, in these circumstances, from be¬ 
ing a party to an action as plaintiff would 
do much more harm to Briti sh sub jects 
(5) L1919] A. 0. 59. 
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ov to friendly neutrals than to the enemy; 
and this was a consideration most ma¬ 
terial to bo taken into account in deter¬ 
mining whether a case falls within the 
true scope and extent of the rule. In 
view of these special circumstances the 
majoritv of the House of Lords allowed 
the case to proceed. It is to beobserved 
that in the cases of McDoniiell v. Hector 
(l) and Condilis aiidSoyis v. Victor arid 
Co. (6) the majority of the firm <jonsisted 
of alien enemies and in both the cases it 
was decided that the action brought by 
the firm could not be maintained. No 
dissent was expressed by the majority of 
the HTouse of Lords from the rule laid 
down in these cases, which were disting¬ 
uished on the ground of the special cir¬ 
cumstances in Rodriguez v. Speyer Bro¬ 
thers (6). In view of the constitution 
of the firm with which we are dealing, 
there can be no manner of doubt that 
even the ground, upon which the majority 
of the House of Lords took that parti¬ 
cular case out of the purview of the rule, 
has no application to the case before us. 
We are accordingly of opinion that the 
District Judge was right in nonsuiting 
the plaintiffs. The appeal therefore fails 
and is dismissed with costs. 

R.M./p. K._ A pyeal dismissed. 

(6) L191C1 33 T. L. R. 20. 

A. I. R. 1920 Lahore 7 

Wilberforce, J. 

Rulia Ram — Decree-holder — Peti¬ 
tioner. 

V. 

Sultan Khan and others —Judgment- 
debtors—Opposite Parties. 

Civil Bevn. Petn. No. 775 cf 1918, De¬ 
cided on 29th January 1919, from theorder 
of Sr. Sub-Judge, Gurdaepur, D/- 20th 
December 1917. 

(a) Punjab Alienation of Land Act (1900), 
S. 2 (3)—Definition of “land” is not esc- 
haustive. 

The definition of “land” given in S. 2 (3) is 
not intended to be exhaustive. (.P 7 0 2] 

(b) Maxims— Quicquid plantatur solo, solo 
cedit —Maxim does not .apply to trees grow- 
ing on land. 

Although the maxim quicquid plantatur solo, 
^olo cedit cannot be accepted in India as having 
the wide meaning attached to it in England, it 
does cover the case of trees growing on the land. 
62 P. B. 1906, Foil. [P 7 0 2; P 8 C H 

(c) Punjab Alienation of Land Act (1900), 
Sb. 2 (3) and 16—“Land” includes trees 
standing on it—Trees ore therefore exempt 
from attachment. 

It was not the intention of the legislature to 
exlcude standing trees from the definition of land 


given in S. 2 (3) and consequontly such trees are 
exempt from attachment nud sal© under the 
provisions of S. IG of the Act. 1.P 8 C 1] 

Jai Gopal Sethi —for Petiticner. 

Judgment. —In this case a fiecreo- 
hoKler attached miscellaneous trees situ¬ 
ated on agricultural land and the lower 
appellate Court has held, especially on 
the authority of Nihal Kaur v. Uari 
Singh (1), and on orders of the District 
Judge, that in tlie dolinition of land trees 
are included. Against tliis decision an 
application for revision has been pre¬ 
ferred. The petitioner's counsel relies 
specially on Dhani Das v. Aya Ham 
(2) and on remarks made therein by 
Stogdon, J., at p. 75 (of 1692) P. H. to 
the effect that trees are not land within 
the definition of S. 4, cl. (l), Punjab 
Tenancy Act, 1887. He also relies on 
Yarn, V. Adil (3), which follows the pre¬ 
viously recited judgment, and on Nur 
Muhammad v. Tiloka Mai (4) to the 
effect that a proprietor’s share of stand¬ 
ing crops is not "land.” These judgments 
however are nrierely to the efl’ect that a suit 
for trees or crops is not necessarily for the 
pur[)ose of the Punjab Courts Act a suit 
for land. Dhani Das v. Aya. Ha7n (2) 
was a suit relating to fruit trees and it 
followed Dewa v. Hira Sirigh (5), in 
which Sir Meredyth Plowden remarked 
that it was a common practice to sell cr 
let or mortgage fruit trees independently 
of the land on which they stand. It is 
clear that such judgments are of no assis 
feanco in determining whether the defini¬ 
tion of land as given in the Punjab 
Alienation of Land Act includes the trees 
situated thereon. This definition is silent 
with regard to trees; and as many other 
objects annexed to land are mentioned, 
it is argued that the legislature did not 
intend to include trees in the definition 
of land, but it is clear that the definition 
itself is by no means intended to be ex¬ 
haustive. There appears to be no pub¬ 
lished authority of this Court dealing 
exactly with the matter before me, though 
Wali Muhammad v. Mariam Bi (fi) is 
in some way applicable to this case. 

In that case it was held that though 
the maxim quicquid plantatur solo, solo 
cedit cannot be accepted in this country 

(1) [1903] 32 P. L. R. 1903. 

(2) [18921 15 P. R. 1892. 

(3) [18931 P- B- 1898. 

(4) [19051 14 P. R. 1905. 

(5) [18901 119 P- B- 1890. 

(6) [1905] 52 P. R. 1906. 
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as having the wide meaning attached to 
'it in Enclaod, it does cover the case of 
Itrees growing on the land. I have no 
idoubt therefore that it was not the inten- 
jtion of the legislature to exclude standing 
itrees from the dehnition of land; and agree- 
iing with the decision of the lower appel¬ 
late Court that they are exempt from 
attachment and sale under the provisions 
of S. 16, Land Alienation Act, I dismiss 
the revision with costs. 

R.M./r.k. Petition dismissed. 

A. I. R. 1920 Lahore 8 

Broadway and Dundas, JJ. 

Ram Sarup —Plaintiff—Appellant. 

V. 

Moti Ram and others —Defendants— 
Respondents, 

Misc. First Appeal No. 1412 of 1916, 
Decided on 13th May 1920, from order 
of Sub-Tudge, First Class, Hissar, D/- 
17th April 1916. 

(a) Civil P. C. (5 of 1908), O. 22, R. 3 and 
O. 43, R. 1 (k)—Order dismissing applica* 
tion to be brought on record as legal repre¬ 
sentative is not decree and not appealable. 

The Civil Procedure Code makes no provision 
for an appeal from an order dismissing an ap¬ 
plication by a legal representative of a deceased 
plaintiS to be brought on the record, nor can 
such an order be regarded as a decree within the 
meaning of S. 2 (2) of the Code. (.P 8 C 2. P OCll 

(b) Civil P. C. (5 of 1908), O. 22, Rr. 3. 5 
and 9 and O. 43, R. 1 (k)—Order of abate¬ 
ment for failure of the legal representative 
of deceased plaintiff is appealable, it being 
a decree. 

An order directing the abatement of the suit 
in consequesce of no legal representative of the 
deceased plaintiff having applied within the time 
prescribed by law to bo brought upon the re¬ 
cord, is a decree and as such is appealable by a 
person who is a party to it. CP 9 C ll 

(c) Civil P.C. (5 of 1908), 0.22, R. 9— 
R. 9 applies where no application to bring 
legal representative is made within time and 
not where abatement is ordered for other 
reasons. 

An order under 0. 22. R. 9, Civil P. C., can 
only be passed in cases in which an abatement 
takes place by reason of an application not hav¬ 
ing been made within the time permitted by 
law to implead the legal representative of a 
deceased plaintiff. The rule has no applicability 
to cases in which the suit has abated on account 
of some other cause. [P 9 0 2] 

Ram Chand Manchanda —for Appel¬ 
lant. 

Manohar Lai and Nand Lai —for Res¬ 
pondents. 

Judgment.— The circumstances of 
these appeals are given in detail in the 
admitting order of 8th January 1917. 
Briefly they are as follows: One Ram 
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Kanwar brought a suit against Narsingb 
Das for possession by partition of cer¬ 
tain property. While the suit was 
pending Ram Kanwar died, and the pre¬ 
sent appellant Ram Sarup made an ap¬ 
plication under the provisions of O. 22, 
R. 3, Civil P. C., to be brought on the 
record as being the legal representative 
of the deceased plaintiff and to proceed 
with the suit. This application was- 
opposed.by the defendant on the ground 
that the applicant w’as not the legal re¬ 
presentative of the deceased plaintiff, 
and the Court proceeded to determine 
the question under the provisions of 

O. 22, R. 5, Civil P. C. The Court con¬ 
cluded that the applicant was not the 
legal representative of the deceased 
plaintiff and passed an order to that 
effect with costs against the applicant in 
favour of the defendant. It passed a 
separate order under O. 22, R. 3, Civil 

P. C., recording that the suit had abated 
inasmuch as no application by any legal 
representative had been made within 
six months of the plaintiff’s death, and 
decreed costs to the defendant out of the 
estate. An application having been 
made to set aside this order of abatement 
this w’as dismissed under O. 22, R. 9, 
Civil P. C. Each of these orders has 
been separately appealed. The first 
order is that attacked in Appeal No. 1412, 
in which the Court dismissed the ap¬ 
plication to be brought on the record as 
the legal representative of the deceased 
plaintiff. No provision is made in the 
present Civil Procedure Code for an ap¬ 
peal from this order, although ap- 
parently an appeal was permitted from 
an order under S. 367 of the old Code 
which corresponds to O. 22, R. 5, of the 
present Code. A direct authority is to! 
be found in Samsarissa Sarvathi 
Palekhan v. Al. K. Pathumma (l) in 

which it is remarked that 
“the question whether a person should be ad¬ 
mitted as the legal representative of a deceased 
plaintiff to continue a suit cannot be regarded 
as one of the questions arising for decision in 
the suit itself. It is really a matter collateral 
to the suit and one that has to be decided before 
the suit itself is proceeded with. The Civil 
Procedure Code does not provide for an appeal 
against an order deciding the question, though 
the old Civil Procedure Code did.” 

This view is in accordance with the 
opinion of the Bombay and Allahabad 
High Courts: see Balabai v. Ganesk (2) 

(1) U913 20 I. 0. 960. 

(2) tl903] 27 Bom. 162. 
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and Parsotam Bao v. Janki Bai (3). 
Those two authorities have been referred 
to in the admitting order and need not 
bo quoted again. It seems to be clear 
that the present Code provides no ap¬ 
peal from such an order, and on the 
authorities above mentioned that order 
cannot be regarded as a decree as it does 
not “conclusively determine the rights 
of any party in regard to all or any of 
the matters in controversy in the suit,” 
which is the definition of a decree as 
given in S. 2 (2), Civil P C. Me are 
therefore of opinion that no appeal from 
the order determining the right of Kam 
Sarup to proceed with the suit as the 
legal representative of the deceased 
plaintiff is competent, and Appeal 
No. must stand dismissed with 

costs ^cordingly. The next appeal is 
No. 1411, which is from the order re¬ 
garding the abatement of the suit in 
consequence of no legal representative 
having appeared within the time pres¬ 
cribed by law, Now, there is authority 
for the view that this order is a decree. 
The Punjab decision is No. 12S of 1910 
(F. B.), Nirajijan Nath v. Ajzal 
Hussain (4) which, though not exactly 
on all fours with the present case, lays 
down that where an application is made 
involving the right to represent the 
deceased as a point in controversy bet¬ 
ween the claimant and the opposite 
party, and the adjudication determines 
their rights with respect thereto and 
puts an end to the case, there being no 
appeal from the adjudication as an ap¬ 
peal from an order, the consequent order 
of abatement must be regarded as a 
decree. 

It should be remarked that the ques¬ 
tion in that case was as to whether the 
right to sue survived the death of the 
original plaintiff, and not as to whether 
the applicant could be taken tq be the 
legal repiesentative of the deceased plain¬ 
tiff for the purpose of prosecuting the 
suit. But the wording of the decision 
is wide enough to cover both cases. 
Nevertheless, the appellant in the pre¬ 
sent case is hardly benefited, inasmuch 
as he is no party to the order of abate¬ 
ment and cannot be regarded as a party 
to a decree having a right of .appeal 
• therefrom on the merits. In cases in 
which a right of appeal has been_re- 

~ '(3) U905r28'Ah. 109. 

(4) L1916] 128 P. R. 1916=34 I. C. 822. 
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cogni>:ed, the appeal has always been by 
a party to the decree as in Balahai v. 
Gaiiesii (2) and in Nirunjan Nath v. 
Afzal Jlitssain (4). In fact in tliis latter 
case the actual appellant in tlio Chief 
Court had been a party to the suit 
throughout, and the applicants to l )0 
brought on the record as the represen¬ 
tatives of the deceased plaintiff Bish- 
ambev Nath, whose application to pro¬ 
secute the suit was dismissed, do not 
appear as parties to the appeal in the 
Chief Court. Consequently we must 
hold that even if the order of aliatement 
be regarded as a decree, the present ap¬ 
pellant, Ram Sarup, has no status 
a))peal therefrom and must be referred 
to bis right to establish bis status and 
secure partition of the property claimed 
by him by a separate suit brought in his 
own name, and not as claiming to con¬ 
tinue the litigation initiated by the de¬ 
ceased plaintiff. M'e must therefore 
dismiss this appeal with costs. 

The third Appeal No. 2049 from the 
order under 0. 22, R. 9, Civil P. C., does 
not need much discussion as there is 
direct authority in the same Punjab rul¬ 
ing, No. 12S P. li. 1916 [Niranjan 
Nath V. Afzal Hussain (4)], that an^ 
order under this rule can only be passedl 
in cases in which an abatement takesl 
place by reason of an application not 
having been made within the time per¬ 
mitted by law- to implead the legal re¬ 
presentative of the deceased plaintiff, 
and has no applicability to cases in 
which the suit has abated on account of 
some other cause as in the present case. 
Although therefore an appeal is allowed 
from an order under R. 9 [see 0. 43, 
R. 1 (k)], this rule has no application 
to the circumstances of the present case, 
and the appeal must be dismissed on 
this ground alone. We do not think it 
necessary to allow any costs on this third 
appeal which can hardly be regarded as 
a separate and independent appeal. 

r.M./r.k. Appeal dismissed. 
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Broadway and Petman, JJ. 

Ghulam Muhammad and others —Plain¬ 
tiffs—Appellants. 

V. 

Mt. Gauhar Bihi and others —Defen¬ 
dants—Respondents. 

First Appeal No. 86 of 1914, Decided 
on 12th November 1919. 
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(a) Wajibularz—Entries in, referring to 
custom, do not enure for whole settlement. 

Those portions of a wajibularz that refer to 
custom are not provisions intended to enure for 
the duration of the settlement only but are 
statements that a certain custom exists. 

LP 13 C 2] 

(b) Wajibularz —Entries in, referring to 
custom, are presumed to be correct. 

There is a presumption as to the correctness 
of entries referrinq to custom in a wazibularz, 
but t'uouqlj such entries are evidence, the pre¬ 
sumption as to their correctness is a rebuttable 
one. [P 14 C ll 

(c) Riwajiam—Entries in, are presumed to 
be correct. 

The riwajiam carries with it a certain pre¬ 
sumption of correctness, but the presumption is 
ro^uttable and when positive instances are given 
the riwajiam cannot be regarded as overriding 
them. IV 14 C 1, 2) 


(d) Custom (Punjab)—Self-acquired pro¬ 
perly—Succession—Daughters are preferred 
to collaterals. 

In the case of self-acquired property the gene¬ 
ral custom is that daughters are preferred to col¬ 
laterals. LP 14 G 2] 

(e) Wajibularz— Entries not specifically 
mentioning ancestral property—They should 
be construed as referring to ancestral pro¬ 
perty. 

Where the entries in the wajibularz do not 
distinctly state that they relate to self-acquired 
property as well as ancestral, they should be read 
as merely referring to ancestral property. 

IP 14 C 2] 

Nanak Chand —for Appellants. 

Sheo Narain and Niaz Ali —for Res¬ 
pondents. 

Broadway, J. —The following pe¬ 
digree table will assist in understanding 
this case : 


First wife Mt. Sbamas Bibi=Badat'Din=Secoud wife 


Mt. Gauhar Ilibi=Ghulam Rasul 
(defendant 1) 


i 


?»rt. T-Iayat Bibi. 


Mt. Patoh Bibi 
(defendant 2.) 


1 

Sultan Muhammad 


9 

Sardar Ali (defendant 8.) 


Kamal Din (no issue.) 


I 

Ghulam Muhammad, Nur Muhammad, 
flaintifl. plaintifl. 


1 I 

Ghous Muhammad, Fazal Muhammad, 
plaintifl. plaintiff. 


"I 

Raj Muhammad, 
plaintiff. 


On 19th April 1913 Mt. Gauh.ar Bibi 
•widow of Ghulam Rasul execute! a deed 
of gift in favour of her daughter Mt. Fa¬ 
teh Bibi and her grandson Sardar Ali, 
making over to them her deceased hus¬ 
band’s estates in the villages of Burj 
Ghulam Rasul, Bharat, and Miana Haz¬ 
ara. On 2nd May 1913 Ghulam Muham¬ 
mad and his brothers instituted the pre¬ 
sent suit, alleging that the property con¬ 
veyed under the deed of gift was ances¬ 
tral with the exception of one-fourth of 
Sailanwala well and lialf of Kadhranwala 
well which was acquired by Ghulam 
Rasul, and that Mt. Gauliar Bibi hid no 
power to make the gift. It was prayed 
that the plaintiffs be grantel a decree, 
declaring that the said deed of gift was 
null and void and would not affect their 
reversionary rights on the death or re¬ 
marriage of Mt. Gauhar Bibi. The defen¬ 
dants denied the right of the plaintiffs 
and pleaded inter alia ; (i) that the en¬ 
tire property in suit %vas acquired by 
Ghulam Rasul and was not ancestral ; 
(2) that the plaintiffs were not entitled 
to succeed to the property in the presence 


of the donees, who were the rightful 
heirs ; (3) that on the death of Ghulam 
Rasul his mother Shamas Bibi had taken 
possession of the property and held it 
adversely for 13 years and that on her 
death it had devolved on Mt. Gauhar 
Bibi. 

It was admittel that the parties were 
bound by agricultural custom in matters 
of succession, and alleged that by custom 
as well as by their personal law daugh¬ 
ters succeeded to the acquired property 
of their fatherin preference to collaterals: 
p. 570 of.tlie paper book. On the plead¬ 
ings the following issues were settled : 

(1) Is the property in suit other than 
one-fourth of Sailanwala well and of half 
Kadhranwala well ancestral ? (2) Are 

nob defendants 2 and 3 (donees) next 
heirs if the property is not ancestral ? 
(3) If the property in suit is ancestral, 
had nob Gauhar Bibi any right to make a 
gift of it to defendants 2 and 3 ? (4) Are 
defendants 2 to 3 estopped from raising 
any such plea in view of the judgment, 
dated 5th May 1906, by Mian Abdul 
Hamid ? (5) Was Mb. Shamas Bibi in 
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adverse possession of the land in suit after 
the death of Ghulam Rasul and did she 
acquire full proprietary rights ? (0) If 

80 , how does it affect the case ? . 

The Bndings as to issues 5 and 6 were 
that though the land had been mutated 
in favour of Mb. Shnmas Bibi on the 
death of Ghulam Rasul, she had not been 
proved to have acquired full proprietary 
rights. As to issue 4 it was held that 
the defendants were not estopped from 
raising the pleas in question. On issues 
2 and 3 it was found that daughters suc¬ 
ceeded to their father's acquired pro¬ 
perty in preference to collaterais and that 
Mt. Gauhar Bibi had the power to make 
the gift so far as that was concerned, but 
that the plaintiffs were entitled to suc¬ 
ceed to the ancestral property. 

4 

In deciding issue 1 the property in each 
of the three villages was dealt with 
separately and it was held (a) that the 
land in Burj Ghulam Rasul and Bharat 
was the self-acquired property of Ghulam 
Rasul ; (b) that the property in Miana 
Hazara consisted of (i) Sailab land, (ii) 
land attached to the wells of Sailanwala 
and Kadhranwala and the Jhalar : (iii) 
house; and that one-fourth of well Kadh¬ 
ranwala land and 278 bighas 1 kanal of 
Sailab land were ancestral and the rest 
acquired. The plaintiffs were therefore 
granted a decree declaring that the said 
deed of gift executed by Mt. Gauhar 
Bibi : 

“ shall not affect their revetsiouaty rights after 
her death or remarriage re one*fourth of Kadh¬ 
ranwala well and 278 bighas 1 kanal of land 
situate in Miana Hazara as claimed.” 

Against this decree both sides have 
preferred appeals which will be disposed 
of by this judgment. The plaintiffs in 
their appeal claim that the whole of the 
property left by Ghulam Rasul was an¬ 
cestral, while the defendants in their 
appeal attack the findings as to the pro¬ 
perty decreed. It will be as well to 
consider first the nature of the proper¬ 
ties in the three villages and to decide 
whether they are self-acquired or ances¬ 
tral. 

A. Burj Ghulam Rasul —Mr. Nanak 
Chand for the plaiutiffs-appellants con- 
tended that the finding of the trial Court 
that this property was self-acquired was 
erroneous. Ex. P. 38 (pp. 50 and 51 of the 
printed book) shows that in 1891-92 and 
in 1908-09 the lands in the village were 
held jointly by Mt. Gauhar Bibi and the 
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desceudants of Badr Din by his second 
wife Mt, Gauhar Bibi holding half. As 
the rule of descent is said to bo chuiida- 
wand, she would have held half whether 
the property was ancestral or self-ac¬ 
quired. It is common ground that Cllui- 
1am Rasul and his father Badr Din sepa¬ 
rated somewhere about tlie year 183S. 
From the Revenue Records of 1853 it 
appears that tlie lands in the village 
wore jointly held by Giiulam Rasul 
and his half-brothers, Gluilam Rasul 
holding a half-share (see Ex. P. 24, 
p. 32, printed hook). It is therefore 
stated that some 19 years ])reviously 
Maharajah Eanjit Singh had found the 
"bela” lying waste and granted a sanad 
for the foundation of the village. Tiiero 
was litigation in connexion with this 
village in 1855, -Jedh Singh and othera 
bringing a claim against both Ghulam 
Rasul and Badr Din, alleging that they 
had wrongfully taken possession of 
the lands. This was ultimately decided 
in favour of Badr Din and Ghulam Rasul, 
but in the course of the proceedings Badr 
Din made a statement, Ex. P. 7, p. 12, 
printed hook, in which he supported 
the entry relating to Maharajah Ranjit 
Singh. 

In 1856 and again in 1859, Ex. D. 1, 
p. 369, and Ex. D.2. p. 370, printed book, 
show that Ghulam Rasul was looking 
after the land and the revenue was 
settled with him. To the same effect are 
Ex. D. 6, p. 374, Ex. D. 9, p. 379, and 
ISx. D. 10. p. 379, while Ex. D, 3, p. 371, 
Ex. D. 4, p. 371, and Ex. D. 5, p. 373, 
show that the same was the case even 
before 1853. In the litigation started 
by Jodh Singh and others it was defini¬ 
tely alleged that Ghulam Rasul and 
Badr Din had forcibly taken possession 
of the land in suit, see Ex. D. 15, 
p. 383, and the claims were finally 
withdrawn or at any rate settled in 
1859; see Ex. D. 17, p. 385. printed 
book. In 1859 the pedigree table for the 
village shows that Badr Din and Ghulam 
Rasul are entered side by side as founders 
of the village, see Ex. D. 7, p. 375, and 
in the same year 200 bighas of land that 
had emerged from tlie river were entered 
as the property of Ghulam Rasul; see 
Ex. D. 13, p. 38'l, printed book. Taking 
all these circumstances into consideration 
there seems to be no doubt that this 
village was founded by Badr Din and 
Ghulam Rasul jointly and that Ghulam 
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Rasul’s share cannot be regarded as an¬ 
cestral qu.z the plaintiffs, 

B. Bharat. While Mr. Nanak Chand 
attacks the finding of the trial Court with 
regard to this village, Mr. Sheo Narayan 
for the defendants-respondents contends 
that the whole of the village w’as acquired 
solely by Ghulam Rasul, who out of de¬ 
ference to his father allowed Badr Din’s 
name to be entered as owner of half in 
1B50. Rrom Ex. R. 6, pp. 10 and il, 
printed book, it appears that this village 
was originally founded by .Todh Singh 
during the regime of Wazir Ratno. He 
was unable to meet the revenue demands 
and left the lands. Badr Din applied to 
the British Government for a lease of the 
village. This was granted and Badr Din 
became a lease-holder with the proviso 
that should any one come forward with 
a claim within 12 years, that person 
would be given possession otherwise the 
lease would continue. In 1857 Badr 
Din’s name is entered in the proprietors 
column (p. 366, printed book) and in 
1859 he and Ghulam Rasul are entered 
as joint owners in equal shares Badr Din 
was however merely a lease-holder in 
1853; see Ex. P. 23, p. 31, printed book. 
On 3rd January 1854 Badr Din filed an 
application, Ex. D. 21, p. 435, printed 
book, pointing out that he had suffered 
losses and asking for a remission. A 
year later on 4th January 1855 the ap- 
plication was treated as one for permis¬ 
sion tq resign the lease and sanction was 
accorded to his resignation; Ex. D. 22, 
pp. 435-436, printed hook. On 3rd May 
1859 Ghulam Rasul filed an application 
asking that the revenue for the village 
might be fixed; Ex. D. 25, p. 438. On 
28th June 1869 orders were passed as¬ 
signing the revenue to Ghulam Rasul, 
Ex. D. 26, and D. 27. p. 439.and Ghulam 
Rasul was directed to file the necessary 
application which he did on 8th August 
1859, Ex. D. 29, p. 441, and formal 
orders were passed on 15th August 1859, 
Ex. D. 28, p. 440. It is on these facts 
that Mr. Sheo Narain contends that the 
village was acquired by Ghulam Rasul 
after Badr Din had given it up. Badr 
Din and Ghulam Rasul however both 
signed an agreement relating to the duties 
of lambardars in connexion with the 
village on 16th July 1859, Ex. D. 98, 
p. 556. and on 28th April 1858 Ghulam 
Rasul had applied in his own name for 
the fixing of the revenue, p. 606. In 


these circumstances it appears that.father 
and son were acting in conjunction and 
that though the land was finally leased 
to Ghulam Rasul it was for the benefit of 
both. It seems clear however that it 
was acquired as' much by Ghulam Rasul 
as by his father and that it cannot be re¬ 
garded as ancestral qua the plaintiffs. 
Tins is strengthened by Ex. D-31, p. 443, 
in which father and son are shown as 
joint acquirers. 

Before dealing with the remaining vil¬ 
lage it will be as well to dispose of a 
Contention advanced by Mr. Nanak Chand. 
The learned counsel referred to Ex. P. T. 
and Ex. P, J. at pp. 347 and 364 respec¬ 
tively. These are duplicates of the same 
document which was executed by Badr 
Din on 23rd May 1863 and was signed by 
all his sons in token of agreement. This 
document was executed a few days before 
Badr Din’s death and contains an inven¬ 
tory of his estate. It recites the fact 
that he had already partitioned his pro¬ 
perty, giving Ghulam Rasul his full share 
and retaining the rest in his own name. 
What had been given to Ghulam Rasul is 
detailed as also is what Badr Din still 
held. This portion he declares to belong 
to his SODS by the second wife. From 
this Mr. Nanak Chand contended that 
Ghulam Rasul by signing had admitted 
that the property was joint up to 1863 
and that he therefore must be held to 
have inherited his share from his father. 
Now as to this it is evident that as far 
back as 1853 it had been recorded that 
Ghulam Rasul had been separated from 
his father for a considerable period. In 
1863 Badr Din was practically on hi A 
deathbed when this document was drawn 
up. Ghulam Rasul had undoubtedly been 
largely instrumental in acquiring the 
lands in Burj Ghulam Rasul and Bharat. 
His share had been duly entered up in all 
the property and he was in possession of 
the same. The family was, as far as is 
known, on good terms and there is force 
in Mr. Sheo Narain’s contention that 
Ghulam Rasul, having acquired his share 
of the two villages along with his father 
and being well oft’, did not care or wish 
to create any difficulties. 

His signing this document cannot be 
regarded as any such admission as is con¬ 
tended for by Mr. Nanak Chand. Indeed 
the document itself recites the fact that 
the partition had taken place long before, 
do that, even at that date, it is clear that 
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Ghulam Rasul was entirely separate 
'from the rest of the family. Doubtless 
any claim by him to share in the pro¬ 
perty left by Badr Din might have been 
met by his assent to this document, but 
no such claim has at any time been made. 
It is thus clear that these two villages 
must be regarded as the self-acquired pro. 
party of Ghulam Rasul- 

C/Miana Hazara .—This village is the 
original home of the parties and the 
property in it consists of: (i) Sailab land ; 
lii) land attached to wells Sailanwala and 
Kadhranwala and the Jhalar ; (iii) house. 
As held above, Gulam Rasul cannot be 
bound by any admission by his signing 
Ex. P-T or allowing his half-brothers 
to take the property left by Badr Din, 
and it is clear that Badr Din partitioned 
the property in this village, giving half 
to Ghulam Rasul and retaining the other 
half himself. 

According to the revenue records the 
rule of succession in this village was 
“pagwand.” but Badr Din deliberately 
departed from this rule and gave halt to 
Ghulam Rasul. This is borne out by 
Ex. P. 39, p. 92, printed book (November 
1859) ; Ex. P. 31 and Ex. P. 29. pp. 357 
to 303, printed book (1863). Admittedly 
the Sailanwala lands were acquired by 
Ghulam Rasul. So far as the Kadhranwala 
well is’concerned, half of it is admittedly 
Ghulam Rasul’s acquired property. This 
well is not mentioned in Ex. P-T and 
while Mr. Nanak Chand claims that the 
one-fourth share in Amir Shahwala well 
was exchanged for half a share in 
Kadhranwala, Mr. Sheo Narain points 
to Ex. 44, dated 2nd'April 1860, p. 463, 
printed book, and Ex. D-37 (1859), 
p. 451, printed book, and contends that 
the former shows that 3/4th3 of the well 
and not ^ was purchased by Ghulam 
Basal, while the latter shows him in pos¬ 
session of the whole. No deed of ex¬ 
change has been produced and the ex¬ 
change has not been proved and it would 
therefore, seem tViat Badr Din’s connex¬ 
ion with the well has not been made 
out and the whole well should be regar¬ 
ded as having been acquired by Ghulam 
Rasul. The Jhalar land however has 
not been shown to have been so acquired 
and may be regarded as ancestral. The 
Sailab land seems to be on the same foot¬ 
ing. Ex. D-41. p. 460 (1859). Regard- 
ing the house there is certainly no de¬ 
finite. evidence as to its being ancestral, 


and as Ex. D-40) j). 158, of the printed 
book, shows separate possession, the trial 
Court’s finding should l )0 uplield. 

On the findings it follows tliat the 
lands in thevilh'gos of Burj Gulam Rasul 
and Bharat in their entirety, and the 
Sailanwala and Kadhranwala wells and 
the house in Miana Hazara must )io 
regarded as self-acquired, leaving an area 
of 702 bighas 1 kanal as ancestral, deduc- 
ting from the total area of 832 bighas 
3 kanals tlie Sailanwala land 19 ))ighas 
2 kanals, and the Kalhranwala land 111 
bighas or 130 bighas 2 kanals. Mr. 
Nanak Chand however contended that 
whether the property was ancestral or 
self-acquired collaterals excluded daugh¬ 
ters. Mr. Sheo Narain on the other 
hand urged that when a father divides 
his property in his lifetime among his 
sons, whether the division is on any 
particular system or merely arbitrary, 
the heirs in one group so formed must 
be exhausted before the members of the 
other group or groups can succeed: Kaila 
Singh v. Tahal Singh (1). Therefore 
he argued, if the daughters are heirs to 
their fathers’ property, the gift by Mt. 
Gauhar Bibi merely accelerated the suc¬ 
cession, and the plaintitls, not being the 
heirs, could not sue. So far as the self- 
acquired property is concerned this is no 
doubt correct, but ancestral property does 
not necessarily cease to'be ancestral, nor 
became self-acquired or non ancestral, 
on partition. The question therefore is 
whether the daughters are the heirs of 
Ghulam Rasul. 

As to this Mr. Nanak Chand referred 
to the wajibularz of Miana Hazara (1859) 
Ex. B-39, p. 92 of the printed book, in 
para. 5 of which it is declared that the rule 
of descent is pagwand and that daughters 
did not succeed. Badr Din however had 
it entered that ho had given Ghulam 
Rasul half of his property and that his 
other sons would succeed to the property 
held by him at this death, thus depart¬ 
ing from the ordinary rule. The entries 
in the revenue records of the other two 
villages Burj Ghulam Rasul and Bharat 
are to the sameeffect: seaEx. P. 22, p. 29. 
of the printed book, and Ex. P. 21, p. 28 
of the printed book, which both relate to 
1859. Those portions of a wajibularz that 
refer to custom are not provisions intended 
to enure for the duration of the settlement 
only, but are statements that a certain 

“(1) LiaBSl 143 P. R. 1888. 


14 Lahore Ghulam Muhammad v. Mt, Gauhar Bibt (Broadway, J.) 1920 


custom exists; see Rahiman v. Bala (2) 
and Master v. Pohlo (b). There is also a 
iCertain presumption as to the correct¬ 
ness of such entries as held in Dilsukh 
Ram V. Nathu Singh (4), Dakas Khan 
V. Ghulam Kasim Khan (5), Digamhar 
Singhv. Ahmed SaijeedKhan{Q))y Aulia v. 
Ahi {!), Ahmad Shah v. Khuda Bakhsh 
(8), Maha Ram v. Raryi Mohar (9) and 
Muhammad Faiijaz AH Khan v. Behari 
(10); l)ut, though such entries are evi¬ 
dence, the presumption as to their cor¬ 
rectness is a rebuttable one. Mr. Nanak 
Chand then referred to Wilson’s Tribal 
Custom in the Shahpur District, pp. 46, 
48 and 49, and contended that Badr Din 
and his family being khokars, the cus¬ 
toms referred to by Mr. Wilson applied 
to them and were conclusive. 

Badr Din is shosvn in Ex. P-23, p. 31, 
of the printed book, asasipra khokar, but 
this is the only instance of his being so 
described, and having regard to Ibl^et- 
son's Punjab Ethnography (paras. 468- 
469), the Census Report, 1901, Table 13, 
p. 93, the Census Report, 1911, p. 464, 
and the Shahpur Gazetteer, 1917, p. 86, 
note, it is by no means certain that 
Sipras are a subsection of khokars. 
They would, of course, be included in the 
Miscellaneous Mahomedan tribes. Wil¬ 
son’s Tribal Custom is no doubt a work 
of considerable authority, but it cannot 
be regarded in the present case as dnally 
setting the point in issue. The riwajiam 
also carries svith it a certain presumption 
of correctness, as has been repeatedly 
held in decisions such as Omar v. Mt. 
\Sahib Khaiun (ll). AH MxtUammad v. 
Dalla (12), Sheran v. Mt. Sharman (13), 
Mehr Khan v. Karam Ilahi (14), Slier 
V. AlamSher (15), Begv. Allah Ditta (16) 
and Saide Khan v. Mt. Amiricnyiissa (17) 

(2) C1892] 8 P. R. 1802. 

(3) [1806] 52 P. R. 1896. 

(4) 118941 98 P. R. 1894 (F. B.). 

(5) A. I. R. 1918 P. 0. 4=48 I. 0. 473=45 

Cal. 793 (P. 0.). 

(G) A. I. R. 1914 P. C. 11=28 1. 0. 34=37 Ail. 

129=42 I. A. 10 (P. 0.). 

(7) [18981 49 P. R. 1898. 

(8) [1903] 83 P. R. 1903. 

(9) [1903 65 P. R. 1903. 

(10) [1918] 40 All. 66=45 I. 0. 329 (P. B). 

(11) [1892] 76 P. R. 1892. 

(12) [1901] 26 P R. 1901. 

(13) [1901] 117 P. R. 1901. 

(14) [1902] 13 P. R. 1902. 

(15) [1905] 94 P. R. 1905. 

(16) A. I. R. 1916 P. O. 129=38 I. O. 354=46 

P. R. 1917=44 Cal. 749=44 I. A. 89 (P. C.). 

(17) [1918] 94 P. R. 1918=45 I. 0. 966. 


which it is nob necessary to discuss 
detail. These presumptions are also 
however rebuttable and the trend of the 
decisions cited by Mr. Sheo Narain, viz., 
Nidhn v. Ram Singh (18), Zainab Rihi 
v. Badernddin (19), helu v. Ram Chand 
(20). Chuttan v. Hazari Lai (21) and 
Budhi Parkash v. Chancier Bhan (22), 
seems to be that when positive instances 
are given the riwajiam cannot be re¬ 
garded as overriding them. In the case 
of self-acquired property the general cus¬ 
tom is that daughters are preferred to 
collaterals: Art. 23 (2), Rattigan’s Digest 
of Customary Law. In the present case 
the entries in the wajibularz of these 
villages do not distinctly state that they 
relate to self-acquired property as well 
as ancestral and in Civil Appeal No. 665 
of 1905 printed at p. 498, of the printed 
book, it was held by a Division Bench of 
the Chief Court that similar entries should 
be read as referring merely to ancestral 
property. There is no reason to doubt 
the correctness of this dictum, nor does 
the answer to question 17, p. 49, of 
Wilson’s Tribal Custom, militate against 
it. It is then for the plaintiffs to show 
that collaterals exclude daughters and 
this they have not done, while, as point¬ 
ed out by the trial Court, various speci¬ 
fic instances have been given by the other 
side, which afford good evidence in re¬ 
buttal of the entries in the wajibularz 
and the riwajiam. Qua ancestral land 
however the general custom is against 
daughters succeeding and the instances 
referred to do not assist the defendants 
so far as the ancestral land is concerned 
and tlie wajibularz and riwajiam, stand¬ 
ing unrebutted as they do, must be given 
effect to. I would • therefore vary the 
decree of the Court below so as to grant 
the plaintiffs a decree, as prayed declar¬ 
ing that the deed of gift executed by 
Mb. Gauhar Bibi shall not affect their re¬ 
versionary right, on her death or re¬ 
marriage, in 702 bighas 1 kanal of land 
situate in village Miana Hazara and now 
in suit. The claim relating to the other 
properties I would dismiss, leaving the 
parties to bear their own costs through¬ 
out. 

Petman, J. —I agree. 

B.m./r.k . _ Decree varied , 

(18) [1909] 2 P. R. 1909=1 I. C. 457. 

(19) [1912] 43 P. R. 1913=17 I. C. 187. 

(20) [1915] 23 P. R. 1916=311. C. 294. 

(21) [1916] 7 P. R. 1916=30 I. C. 22. 

(22) [1918] 123 P. R. 1918=48 I. 0. 813. 
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Shadi Ijal, C. J. and Leslie Jones, J. 

Kehr Shigh —Appellant. 

V. 

Emperor —Opposite Party, 

Criminal Appeal No. 531 of 1920, De- 
cided on 18th November 1920, from order 
of Sess. Judge, Amritsar, D/. 23rd July 
1920. 

(a) Criminal P. C. (1898), S. 237—Charge 
of murder—Conviction for abetment is not 
illegal though not charged of abetment. 

K and N wero charged with the murder of one 
TK. It was found that while N committed the 
actual murder he did so at the bidding of K 
whose actual presence at the scene of the mur¬ 
der was not established. The Sessions Judge 
convicted N under S. 302, I. P. C., and X’of 
abetment of murder: 

Held: that on the facts found K could have 
been charged not only with the commission of 
the principal offence of murder, but also with 
the abetment thereof and therefore by virtue of 
S. 237, Criminal P. 0., he could be convicted of 
the offence of abetment though he was not char¬ 
ged separately with it: 15 I. C. 85, Foil. 

IP 18 C 1] 

(b) Evidence Act (1872). S. 114, Ulus, (b)— 
Confession of co-accused must be indepen¬ 
dently corroborated. 

The confession of a co-prisonet cannot per so 
sustain a conviction, and in order to achieve 
tjiat object it must be corroborated aliunde by 
independent evidence in some material circum¬ 
stances. [p 16 C 2) 

Saunders and Tek Chand —for Appel¬ 
lant. 

Govt. Pleader —for the Crown. 

Judgment. —On the evening of 5th 
April 1920, the corpse of a boy, aged 
about 14 years was found floating in a 
well situate within the boundaries of the 
village at Jagdeo in the Amritsar Dis¬ 
trict. The body was taken out of the 
water, and after being photographed was 
sent to the Assistant Surgeon who con¬ 
ducted the post mortem examination 
The evidence of the medical wit¬ 
ness shows that he did not 6nd any 
wounds or other injuries on the body 
which could account for the death, and 
that he expressed his opinion Ithat the 
boy’s death was due to drowning. The 
Sessions Judge has found that the boy 
was thrown into the well on the night of 
4th and 5bh April 1920; and has convict¬ 
ed two persons, viz., Narain Singh and 
Kehr Singh, in connexion with the mur¬ 
der, and sentenced them to death each. 
We may clear the ground by stating at 
once that there is ample evidence on the 
record to establish the fact that the body 
recovered from the well was that of a 
boy, Wassan, who was living a short 
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time before the murder witli his mother 
Mt. Bbagwani. in the village of Bhala- 
pind, which is not far from Jagdeo. The 
mother and several other witnesses have 
deposed to the fact that the photograph 
shown to them is a likeness of boy Was¬ 
san, and there is absolutely no reason for 
disbelieving them. Wo liave seen tlie 
photograph ourselves, and find that the 
features are quite distinct and could be 
easily recognized by the relatives of the 
victim. We must therefore take it that 
the identilication of the body has been 

fullv estal)lished. 

% 

Before narrating the circumstances 
which led to the commission of the crime 
we may briefly refer to the love all'airs 
of Mt. Bbagwani. This lady was origi¬ 
nally married to a person called Kharak 
Singh, by whom she had one son, viz., 
the boy Wassan. Kharak Singh died 
about ten years ago, and a year after his 
death the widow married Ishar Singh, 
a resident of the village of Ghampur, by 
whom she had two ' daughters. The 
convict Narain Singh is the son of Ishar 
Singh’s maternal uncle, while Kehr Singh 
is a collateral of Wassan. Narain Singh 
is a resident of Dhariwal but came to 
Ghampur about a year ago to render as¬ 
sistance to Ishar Singh in cultivating his 
land, and stayed with him in his house. 
It appears that Mt. Bbagwani contracted 
a liaison with Narain Singh, with the 
result that the injured husband turned 
Narain Singh out of the house. He how¬ 
ever continued to live in the village and 
subsequently arranged with the help of 
Kehr Singh to abduct Mt. Bbagwani. On 
or about 26th March the two convicts 
took Mt. Bbagwani with her children, 
namely, Wassan and the two daughters 
to the bouse of one Naraini, a resident of 
Bhalapind, who was acquainted with Kehr 
Singh and Mt. Bbagwani. The exact 
date on which she arrived at Mt. Na- 
raini’s house connot he ascertained with 
any reasonable certainty; but we agree 
with the learned Sessions Judge in hold¬ 
ing that it was on 4th April that the two- 
convicts asked Mt. Bbagwani to allow 
Wassan to accompany them to attend a 
marriage. There is ample evidence upon 
the record that the boy left his mother 
and went away with the convicts, and 
was not seen by her again. She after 
making an infruotuous search for the boy 
returned to her husband’s village Gham¬ 
pur where she was informed by a police- 
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man of the recovery of the body from 
the well. 

Now the story for the prosecution 19 
that Kehr Singh coveted the land of the 
boy Wassan.and the pedigree table pre¬ 
pared by the patwari shows that he and 
Jawahar Singh, a sonless old man of 
about SO years of age, are the only colla¬ 
terals of IVassau. It is alleged that Kehr 
Singh wanted to get rid of the boy, and 
in o”rder to carry out his object he hired 
Narain Singh to commit the murder. That 
Narain Singh was employed as a hired as¬ 
sassin and was given some money as an 
inducement to commit the deed rests 
upon the confession which he made before 
the Magistrate but retracted before the 
Sessions Judge. Whatever the exact 
motive may be, there can be no doubt 
that, on 4th April, the boy left in the 
company of Narain Singh and Kehr 
Singh. As to what happened afterw'ards 
we '’must turn to the evidence of two 
persons Hari Das (P- W^. 12) and 

Mahandu (D. W. 13). and to the confes¬ 
sion of Narain Singh. Hari Das is a 
^aranthi of a shrine situate at a distance 
of about half a mile from the well from 
which the body was recovered, and 
Mahandu is a singer at that shrine. Both 
these witnesses depose to the visit of 
•the accused Narain Singh and Wassan to 
the shrine in the evening where they 
were given food and bedding. They got 
up however about midnight, and then 
left the temple. 

The circumstances immediately preced¬ 
ing the commission of the crime are dis¬ 
closed in the confession of Narain Singh. 
This accused was produced before the 
Magistrate on 19th April 1920, when he 
made a clean breast of the whole affair 
and narrated a long and circumstantial 
story of all the incidents in connexion 
with the crime. According to him, it 
was Kehr Singh from whom the sugges¬ 
tion to kill the boy emanated, to which 
suggestion Narain Singh at first demurred. 
Kehr Singh however gave him liquor at 
a shop at Amritsar, and eventually in¬ 
duced him to agree to kill Wassan in 
return for Rs. 400, out of which Rs. 200 
were paid in advance. Kehr Singh then 
asked Mt. Bhagwani to allow him to take 
Wassan away on the pretext that he and 
his companion, Narain Singh, were go¬ 
ing to attend a marriage and that they 
wanted to take Wassan to his prospective 
father-in-law whose daughter might be 


Emperor 

betrothed to him. Mt. Bhagwani at 
first refused but subsequently consented 
on learning that her paramour, Narair 
Singh, was also going. The convicts 
then brought the boy to the temple near 
the village of Jagdeo shortly before 
sunset. Kehr Singh himself did not 
appear at the temple but concealed him¬ 
self somewhere in a garden, and it was 
Narain Singh and Wassan who went to 
the shrine and, after partaking of their 
food there, avent to sleep. They were 
awakened at midnight by Kehr Singh 
and the three then proceeded to the well 
where, at the bidding of Kehr Singh, 
Narain Singh held the victim, while the 
former tied a piece of cloth round the 
boy’s neck and after knocking him down 
tied his arms and legs with his pagri and 
threw him into the well. This con¬ 
fession was adhered to by Narain Singh 
when he was examined by the commit¬ 
ting Magistrate on 9th May 1920 but wag 
retracted before the Sessions Judge. 
Now, so far as Narain Singh is concerned, 
we have not only his confession, but also 
the fact that he, along with Kehr Singh, 
took the boy from his mother, and the 
important circumstance that he was seen 
with the victim afterwards in the vici¬ 
nity of the well from which the corpse 
was recovered. His guilt does not there¬ 
fore admit of any doubt, and his convic¬ 
tion under S. 302, I. P. C., is fully justi¬ 
fied. 

Coming now to the case against Kehr 
Singh, the learned Sessions Judge has 
relied upon tjhe following evidence : (1) 
the retracted confession of the co-accused 
Narain Singh ; (2) the fact that Kehr 
Singh, by making a false statement to 
the mother, induced her to let the boy go 
with both the convicts and that the boy 
actually left the mother in their com¬ 
pany and was not seen alive afterwards ; 
( 3 ) Kehr Singh had a strong motive for 
doing away with the boy. Now, the con¬ 
fession shows that Kehr Singh took a 
leading part in planning and committing 
the crime, and that it was he who threw 
the boy into the well. There is however 
a well-established rule of practice tha« 
the confession of a co-prisoner cannot 
per se sustain a conviction, and that it 
must be corroborated aliunde by indepen¬ 
dent evidence in some material circum¬ 
stance. The learned Sessions Judge, 
while holding that there is no indepen¬ 
dent evidence to connect Kehr Singh 
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yrith the actual murder, finds that there 
is adequate proof upon the record that 
this convict abetted the commission of 
■the murder. It is beyond doubt that 
Narain Singh had no grudge whatso¬ 
ever against the victim or his mother, 
*nd had no personal object other than 
that which he himself gives, namely, 
a bribe from Kehr Singh, for the re¬ 
moval of Wassan. Indeed, so far as 
he was concerned, he would be most 
reluctant to do anything which would 
displease the boy’s mother, Mt. Bhag- 
wani, with whom he was carrying on 
41 love intrigue. Further, this lady was 
enjoying the income of the boy’s landed 
estate, and the boy’s death would pro¬ 
bably deprive her of that income and 
thereby indirectly affect her paramour. 
It is perfectly clear that Narain Singh, 
if left alone, would rather like the boy 
to live than bring about his death. On 
the other hand, Kehr Singh had a very 
strong motive for wishing to get rid of 
Wassan. If Wassan died. Kehr Singh 
would immediately succeed to a moiety 
of his estate, and only the life of a child¬ 
less old man of 80 years of age stood 
between him and the other half. So far 
as we can see, Kehr Singh was the only 
person who was vitally interested in 
getting rid of the boy; and we therefore 
accept the statement of Narain Singh 
that he was induced by Kehr Singh to 
accept the bribe and to participate in 
the commission of the crime. The mo¬ 
tive on the part of Kehr Singh consti¬ 
tutes a very strong corroboration of the 
eonfession of the co-accused. Further, 
there can be no manner of doubt that it 
was at the instance of Kehr Singh that 
Mt. Bhagwani was induced to allow 
"Wassan to leave Bhalapind, and that 
the reason given by Kehr Singh for 
taking Wassan with him was absolutely 
ialse. It is obvious that the boy did go 
with Kehr Singh and Narain Singh, and 
that he was murdered very shortly after¬ 
wards, apparently on the night following 
the day on which he left his mother. 

Kehr Singh’s subsequent conduct also 
lends support to the theory that he was 
implicated in the commission of the 
•crime. It appears that the mother, after 
making an infructuous search for the boy 
came back to her own village, Ghamupur, 
and that Kher Singh, though he was 
living in that village, did not offer any 
•explanation of the disappearance of the 
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boy. nor did he give any information as 
to the scene of the marriage to wliich ho 
had intended to take him, or as to ( ho 
prospective parents of the girl to whom 
the boy was to be married. Indeed, lie 
has all along maintained a complete 
silence as to his movements since he left 
Bhalapind. and has not told us as to 
what happened to tlie boy who undoub¬ 
tedly left his mother in his company. 
There is ample evidence upon the record 
that a pair of shoes belonging to Wassan 
was recovered from a well, known as 
Maluwana, whicli is situated at a short 
distance from the well from whicii the 
body was recovered. This discovery was 
made in pursuance of information sup¬ 
plied by Kehr Singh, and prima facie 
there is no reason to doubt the veracity 
of the story relating to the discovery. 
The learned Sessions Judge however 
thinks that it would not be safe to hold 
that the clue to the discovery of the 
shoes was solely furnished by Kehr 
Singh and he has consequently, excluded 
from consideration the evidence as to 
this discovery which would have connec¬ 
ted Kehr Singh with the commission of 
the murder itself. 

Whatever doubt there may be as to 
the source of the information with res- 
pact to the discovery of the shoes, we 
are of opinion that the learned Sessions 
Judge was not right in saying that Kehr 
Singh “was nob present at the time” 
when the murder was committed. What 
he might have found was that Kehr 
Singh's presence at the time of the murder 
had not been established, nob that his 
absence had been proved. It is however 
unnecessary to dwell on this subject, 
because the evidence and the circum¬ 
stances referred to above leave no doubt 
in our minds that Kehr Singh was guilty 
at least of the abetment of murder. 

The learned counsel for Kehr Singh 
impeaches the conviction of his client on 
the ground that the latter was charged 
only with the commission of the princi¬ 
pal offence and that he could nob there¬ 
fore be convicted of the abetment of 
murder in respect of which no charge 
was preferred . against him. In support 
of his contention he places his reliance 
upon two cases, namely Reg. v. Chand 
Nur (l) and Padmanabha Panjikannaya 

(1) [1874] 11 B.H.O.R. 240. 
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V. Emperor (2). The learned Judges who 
decided the latter case did not intend to 
lay down any universal rule that in no 
case can a conviction for abetment be 
possible where the charge relates only to 
the principal offence. The principle laid 
down in the Bombay case has our entire 
approval, though its applicability must 
depend ui)Oo the peculiar facts of each 
case. The learned Judges, while dealing 
with the provisions of S. 457 of the old 
Oriminal P. C., which corresponds to 
S. 238 of the present Code, say: 

“That section applies to cases in which the 
charge is of an offence which consists of several 
particulars, a combination of some only of which 
constitutes a complete minor offence. The gra¬ 
ver charge in such a esse gives to the accused 
notice of all the circumstances going to consti¬ 
tute the minor one of which be may be convic¬ 
ted. The latter is arrived at by mere substrac- 
tion from the former. But when this is not the 
ease, where the circumstances, embodied in the 
major charge, do not necessarily, and according 
to the definition of the offence imputed by that 
charge, constitute the minor offinco also, the 
principle no longer applies, because notice of the 
former does not necessarily involve notice of all 
that constitutes the latter. The section is not 
intended to apply to a collateral offence ’’ 

The provisions of the law applicable 
to a case of this kind are to be found in 
S. 237, Criminal P. C., which runs as 
follows; 

•‘If in the case mentioned in S. 230, the ac¬ 
cused is charged with one offence, and it appears 
in evidence that he committed a different offence 
for which he might have been charged under the 
provisious of that section, be may be convicted 
of the offence which he is shown to have com¬ 
mitted, although ho was not charged with it.” 

The question is then reduced to this; 

( whether on the facts in this case the 
accused could have been charged not only 
with the commission of the principal 
offence bub also with the abetment there¬ 
of. The answer to this question must, 
in our opinion, he in the affirmative. 
Then, by virtue of the provisions of the 
aforesaid section, the accused may be 
convicted of the offence of abetment 
thougli he was nob charged separately 
with the commission thereof. This is 
exactly the rule which is laid down in 
the Madras judgment reported as Yeditha 
Subbaya v. Emperor (3). In the case 
before us the facts urged by the prosecu¬ 
tion in connexion with the charge of the 
principal offence included all the facts 
which are now relied upon to support 
the conviction for the abetment of 

(2) L1910] 33 Mad. 264=5 I.O. 145=11 Cr.L.J. 
49. 

(3) [1912] 16 I.C. 85=13 Cr.L.J. 453. 


murder. The only thing which the Ses¬ 
sions Judge was unable to find against 
Kehr Singh was that he was present at 
the time of the commission of the mur¬ 
der; and it was in conseiuence of inade¬ 
quate proof to substantiate that fact that 
the convict’s offence was reduced from 
murder to the abetment thereof. He 
had notice of all the facts which consti¬ 
tuted the offence of abetment, and th 0 \ 
conviction does nob therefore contravene 
the principle enunciated above. The 
murder w’as undoubtedly a coldblooded 
and atrocious one, and there is absolutely 
no extsauating circumstance which would 
warrant the infliction of the alternative 
punishment. We accordingly uphold the- 
conviction of both the appellants, and 
confirming the sentences of death dismiss- 
their appeals. 

r.m./b k. Appeal dismissed. 


A. 1. R. 1920 Lahore 18 

Scott-Smith, J. 

Malawa Ram —Defendant—Appellant.. 

V. 

MadanGopal and another —Plaintiff 
and Defendant—Respondents. 

Second Appeal No. 315:^ of 1917, Deci¬ 
ded on 2Gbh March 1919, from decree of 
Disb. Judge, Jullundur, D/- 14bh August 
1917. 

Appeal—Decree modified on review—N<> 
appeal. 

No appeal lies against a decree which has been 
modified on review. [P 19 O 1] 

Tek Chand —for Appellant. 

Sheo Narain —for Respondents. 

Judgment.— Pandit Sheo Narayan on 
behalf of the plaintiff-respondent raises 
a prelinpinary objection that an appeal 
against the decree of the lower appellate 
Court, dated 14th August 1917, cannot 
be maintained as that decree was set 
aside and a nosv decree was passed 
on review on 25th February 1918. The 
review application was presented on 2od 
November 1917, and the defendants^ ap¬ 
peal was instituted in this Court on 16th 
November 1917. In support of his con¬ 
tention Pandit Sheo Narain cites Kan- 
haiya hal v. Baldeo Prasad (1), a case 
exactly on all fours with the present, in 
which it was held that as the decree 
appealed from had ceased to exist, the 
appeal could not be heard. The same 
view was taken in Birjbasi Bal v. SaliQ 
Ram (2). Bakhsbi Tek Chand is unable 

(1) [1905] 28 All. 240. 

(2) 11912] 34 All. 282=14 I. 0. 472. 
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to cite any autliority to the contrary but 
he urges that this Court, acting under 
S. lol, Civil P. C., should consider the 
appeal as one from the final decree of 
25bh February 1918. This cannot be 
done. It is clear that the decree of 11th 
August I9l7 lias ceased to exist and 
therefore tlie present appeal cannot be 
heard, and I dismiss it, but make no 
order as to costs which respondents’ 
counsel does not ask for. Bakhshi Tek 
Chand says ho will now file an appeal 
from the decree of 2oth February 1918, 
aud in order that he may have facilities 
for doing so I direct that the records be 
kept in this Court for ten days and that 
if lie does file an appeal, fresh copies of 
judgments will be dispensed with. 

R.m./r.k, Appeal dismissed, 
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Shadi Lal and Wilberforck. J.T. 

Balia Bam —Defendant—Appellant. 

V. 

AfulJc Baj and others — Plaintiff and 
Defendants —Respondents. 

Misc. Second Appeal No. 863 of 1919, 
Decided on 1st December 1919, from 
order of Dist. Judge,Gurdaspur, D/- 14th 
March 1919. 

Civil P.C. (1908), S. 99 and O. 1, R. 3—De¬ 
claratory suit by reversioners in respect of 
several alienations is maintainable — Mis¬ 
joinder of parties and causes of action can be 
made ground of appeal — Decree can be set 
aside on ground of misjoinder. 

Plaintiffs sued for a declaration that alienations 
made by their father and uncles were without 
consideration and legal necessity and did not 
affect their reversionary rights. The land bad 
been mortgaged on various occasions and even¬ 
tually sold and all the mortgagees as well as the 
vendee were impleaded as defendants. A preli¬ 
minary objection that the suit was bad for mis¬ 
joinder of parties having been taken and uphold, 
the plaintiffs proceeded in their case against the 
vendee only. Their suit was dismissed. On ap¬ 
peal the District Judge held that there was no 
misjoinder of parties or causes of action and 
reversed the decree of the first Court. Defen¬ 
dants preferred a second appeal to the Hich 
Court. 

Held : that the suit was not bid for misjoinder 
of parties and tho^ plaintiffs were competent to 
bring one suit against the vendee and the prior 
mortgagees; that the order of the first Court on 
the point of misjoinder of parties vitally affeeted 
the merits of the case and the District Judge 
was justified in reversing the decree and remand¬ 
ing the suit for the trial of the original plaint : 3 
J. C. 382, Foil. [P 20 0 1] 

Mehr Chand Mahajan —for Appellant. 

Fakir Chand —for Respondents. 

Judgment. —^The plaintiffs in this 
ease sued for a declaration that aliena¬ 


tions made by their father and uncles 
were without consideration or legal neces¬ 
sity and did uot allect tlieir reversionary 
rights. The land had lioen mortg.igod on 
various occasions and was eventually 
sold, the consideration consisting mainly 
of these previous mortgages. A prelimi¬ 
nary objection was taken that the suit 
was had for misjoinder of parties. This 
objection was upheld by the first Court 
on the authority of Mt. Go pal Devi v. 
Jni Xaratn (l). The plaintiffs tlierefore 
proceeded in tlieir case against the vendee 
only. 

Their suit was dismissed, and in 
their appeal to the District Judge they 
attacked the decision of the first Court 
on the question of misjoinder. The Dis- 
trict Judge accepted the appeal, on the 
ground tliat the Privy Council judgment 
in Bfiip Naraiyi v. Mt. Gopal Devi (2) 
had overruled the decision of this Court 
in Mt. Gopal Devi v. Jai Narain (l) and 
the learned Judge held that there was 
therefore no misjoinder of parties or 
causes of action. Against this decision an 
appeal has been preferred to this Court, 
and the same contentions which were- 
raised before tiie District Judge liave 
been repeated before us. It is also urged 
that under S. 99, Civil P. C., the lower 
appellate Court should not have reversed 
the decree of the first Court on account 
of misjoinder of parties or of causes of 
action. We consider that there is no 
doubt that their Lordships of the Privy 
Council disagreed with the view of this 
Court expressed in Mt. Gopal Devi v. 
Jai Narain (l) and laid down the law 
applicable to such cases. There does not 
appear to have been any subsequent 
judgment of this Court upon the subject, 
bub the Calcutta High Court in two cases 
reported as Provabati Debi v. Bameswar 
Mandal (3) and Bameswar Mandal v. 
Provabati Debi (4) has followed the Privy 
Council judgment in question. The posi¬ 
tion is also now clearer than it was in 
1905 owing to the amendments intro¬ 
duced into the Civil Procedure Code. 
R. 3, O. 1 is now on much broader lines 
than the old section and gives the plain¬ 
tiff the right to join as defendants all 
persons against whom there exists any 

(1) [19051 1 P. R. 1905, 

(2) [19091 36 Cal. 780=3 I. 0. 382 = 93 P. R. 

1909=.36 I. A. 103 (P.O.). 

(3) [19101 6 I. 0. 248. 

(4) A. I. R. 1916 Cal. 141=25 I. C.84. 
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right to relief in respect of a series of 
acts or transactions. We may also note 
that the words : 

“Where if separate suits were brought against 
such persons any common question of law or fact 
would arise" 

were not contained in the old Code. In 
this case common questions both of law 
and fact did arise. We therefore hold 
that in such a case one suit can be 
brought against the vendee and the prior 
mortgagees. As for the objection that 
the District Judge acted against the pro¬ 
visions of S. 99 in accepting the appeal 
and remanding the suit for the trial of 
the original plaint, we have no doubt 
that the order of the first Court on the 
[subject vitally affected the merits of the 
case; this is clear, as it was most im- 
Iprobable that the plaintiff could succeed 
lagainst the vendee alone, who could 
shelter himself behind the prior mort- 
Igagees. We therefore dismiss the appeal 
(with costs. 

B.M./r.K. Appeal dismissed . 
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Shadi Lae and Broadway, JJ. 

Bisheshar Lai —Plaintiff—Appellant. 

V. 

Mt. Bhuri —Defendant—Respondent. 
First Appeal No. 316 of 1917, Decided 
on 2l9t April 1920, from decree of Sub- 
Judge, 1st Class, Hissar, D/- 22nd Decem¬ 
ber 1916. 

2 {« Registration Act (1908), S. 17—Agree¬ 
ment to give up rights in property on certain 
conditions must be registered and is inad¬ 
missible in evidence even in so far as it 
relates to moveable property—Admission of 
execution makes no difference—Oral evi¬ 
dence to prove contents is inadmissible 
under Evidence Act (1872), S. 91—Practice, 
Admission. 

Plaintiff sued for possession of certain property, 
moveable and immovable, left by one D, on the 
ground that the widow in possession bad forfeited 
her rights in her husband’s estate owing to her 
unchastity. It was pleaded that the plaintiff 
had waived bis rights by means of an agreement 
by which he gave up all his rights in B's estate, 
real and personal, on the condition that the 
widow paid Rs. 1,000 to the gowshala: 

Held: (1) that the document was inadmissible 
in evidence for want of registration; (2) that the 
fact that the plaintiff admitted execution of the 
document did not make any difference; (3) that 
oral evidence was inadmissible to prove the 
contents of the document: 21 Cal. 20 and 8 
Af. H. C. R. 342, Dist.; (4) that the document 
was not admissible oven in so far as it related 
to moveable property: 44 I. C. 837 and 47 I. C. 
563, Dist\ 34 I. C. 542, Foil. fP 21 C 1] 

Nanah Chand —for Appellant. 

Nand Lai —for Respondent. 


Judgment. —A goldsmith named Ba- 
santa died leaving two widows, Mt. 
Bhuri and Mt. Daya Kaur. the latter of 
whom was a minor. Proceedings were 
taken under the Guardians and Wards 
Act for the appointment of a guardian to 
look after the share inherited by Mt. 
Daya Kaur in her husband s estate. 
These proceedings were still pending 
when the plaintiff', Basheshar Lai, insti¬ 
tuted a suit as a reversioner of the de¬ 
ceased Basaiita, claiming to be entitled 
to possession of Mt. Bhuri’s share in the 
property on the ground that she had 
forfeited her rights in her husband s 
estate owing to her nnchastity. Mt. 
Daya Kaur died while Basheshar Lai s 
case was still pending, and thereupon 
Basheshar Lai amended his plaint claim¬ 
ing possession from Mt. Bhuri of the 
entire estate, real and personal, left by 
Basanta. Mt. Bhuri contested the suit 
on various grounds, one of them being 
that the plaintiff had waived his claim 
to succeed to the property left by 
Basanta. This matter was pub in issue 
as issue 3. The other issues arising out 
of the pleadings were not disposed of by 
the learned Subordinate Judge, who 
found against the plaintiff on issue 3 
and dismissed his suit. He has there¬ 
upon come up to this Court through Mr. 
Nanak Chand Pandit and we have heard 
Mr. Nand Lai for the respondents. 

In support of the plea of waiver Mt. 
Bhuri pub forward a document, Ex. D 2, 
which she said was an agreement entered 
into by the plaintiff at the instance of a 
panchayat by which he gave up all his 
rights in Basanta’s property, real and 
personal, on the condition that she, Mb. 
Bhuri, i)aid a sum of Rs. 1,000 to the 
gowshala Objection was taken to the 
admission of this document on the ground 
that it required registration and had not 
been registered. Mt. Bhuri put forward 
this document in Court in the course of 
her statement and, without deciding 
whether it was admissible or not, the 
learned Subordinate Judge questioned 
Basheshar Lai as to whether he had 
executed it and recorded a note that the 
execution had been admitted: p. 33 of 
the printed book. At the conclusion of 
the case the learned Subordinate Judge 
held that this document required regis¬ 
tration and therefore was inadmissible 
in evidence. He however held that 
apart from this document there was oral 
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evidence on the record which proved 
that the plaintiff had agreed to relin¬ 
quish his claim to Basanta’s property 
and that having regard to the fact that 
plaintiff had admitted execution of the 
agreement, he saw no reason to discredit 
the oral evidence. We have read the 
document and after giving due weight to 
Mr. Nand Lai’s arguments, we hold that 
the decision of the learned Subordinate 
Judge was correct and that this docu¬ 
ment is inadmissible in evidence for want 
of registration. The oral evidence con¬ 
sists of the statements of Bhana (p. 34) 
and Ladhu (p. 36 of the printed book). 
We have been taken through the state¬ 
ments of these witnesses by counsel on 
both sides and are unable to say that 
their evidence can be regarded, by itself, 
.as sufficient to prove the alleged agree- 
|ment. It was contended by Mr. Nand 
Lai that inasmuch as the plaintiff had 
admitted the execution of this document, 
the question of registration was of no 
importance, and we were referred to 
Satyesh Chunder Sircar v. Dhunpal 
Singh (l) and Chedambaram Chetty v. 
Karunalayavalangopuly (2). In those 
cases however it was not only the exe¬ 
cution of the documents concerned, that 
was established but their contents had 
been admitted. Mr. Nand Lai then con¬ 
tended that oral evidence was admissible 
to prove the contents of the document, 
inasmuch as the evidence showed that 
the agreement had been arrived at orally 
and quite apart from the document in 
question. W'e are, however, unable to 
accept this contention. Almost every 
transaction, which is reduced to writing, 
is preceded by an oral agreement and we 
think that in this case S. 91, Evidence 
Act, renders inadmissible the oral evi¬ 
dence referred to. 

Again Mr. Nand Lai contended that as 
the bulk of the property left by the de¬ 
ceased Basanta was moveable, the docu¬ 
ment was admissible in so far as it 
related to it, and our attention was 
drawn to Muhammad Bakhsh v. Amir 
Bagam (3) and Pusapati Venkatapathu 
raju Garu v. Vatsavaya Venkata Subha- 
drayyamma (4). The former ruling has 
no bearing on the present case and the 
second does not afford any assistance. 

(1) [1897] 24 Cal. 20. 

(2) [1860-67] 8 M. H. C. R. 842. 

(8) [1918] 28 P. R. 1918=44 I. C. 837. 

(4) [1918] 47 I. 0. 563. 
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The agreement put forward is to the 
effect that the plaintiff relinquished his 
claim to the entire property left by 
Basanta in consideration of Mt. Bhuri 
paying to the gowshalaasum of Its. 1,000. 
We think that it may be presumed that 
the relinquishment of his claim to the 
personal estate was not made without 
taking the real estate into account. This 
consideration cannot, we think, be ap¬ 
portioned between the real and personal 
estate. Bevan-Peiman v. Ganesii Das 
(5), referred to by ^Ir, Nanak Chand, is 
therefore in point and we hold that the 
document is inadmissible for any purpose 
whatsoever. The decision of the case 
being based on inadmissible evidence 
must be and is set aside. We accordingly 
accept this appeal and remand the case 
to the Court below for disposal of the 
remaining issues. The costs in this 
Court will follow the event. "Stamp on 
appeal will be refunded. 

R.M./r.K. Appeal accepted. 

(5) [1916] 49 P. R. 1916=34 I. C. 542. 

A. 1. R. 1920 Lahore 21 

Scott Smith and Wilberforce, JJ. 

Emperor 

V. 

Turezi —Accused. 

Criminal Appeal No. 653 of 1919, De¬ 
cided on 20th February 1920, from order 
of Sess. Judge, Lyallpur, D/- 21st June 
1919. 

(a) Evidence Act (1872), S. 27—Statement 

by accused that be had buried dead body is 
inadmissible. 

In a prosecution for murder a witness stated 
that the accused offered to point out tho place 
where the dead body was and that on being 
questioned as to who bad buried tho body ho 
said that he had done so: 

Held', that the accused’s statement tliat he 
had buried the body was not admissiblo in evi¬ 
dence. 14 Bom. 260 and 38 /. C. 823, Dist. 

[P 23 0 2] 

(b) Penal Code (1860), S. 302—Accused's 
knowledge of place where dead body is, is 
not sufficient for conviction. 

The mere fact that .a person knows where the 
body of a murdered man is buried is not in itself 
sufficient evidence to convict him of the muider. 

[P 23 0 2] 

(c) Penal Code (1860), S. 302—Evidence of 
eyewitness of murder not assisting victim or 
giving information to authorities should be 
received with caution—Criminal Trial. 

A person who witnesses a murder and gives no 
assistance to the victim and after the murder 
keeps quiet and gives no information to the 
authorities is little better than an accomplice 
and bis evidence should be received with caution. 

[P 22 0 2] 
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(d) Criminal Trial—-Indication of error in 
judgment of acquittal should be clearer than 
of conviction — Criminal P. C. (1898;, S. 417. 

Sound principles of criiT.inal jurisprudence re¬ 
quire that Ibo indication of error in a judgment 
of acquittal ought to be clearer and more pal¬ 
pable and tb evidence more cogent and convinc¬ 
ing in order to justify its being set aside than 
would be necessary in the case of a conviction. 

LP 23 C 2] 

Asst. Legal lievicmhrancer — for the 
Crown. 

Coo pet —for Accused. 

Judgment.—This is an appeal by the 
Local Governnoent under S. 417, Crimi¬ 
nal P. C., from the order of the Sessions 
Judge of Lyt\llpur acquitting Turezi of 
the murder of Haveli, a canal mate, 
which is said to have taken place on 7th 
Ajuil 1919 on the left side of Borala 
Branch near a canal bungalow. The 
judgment of the learned Sessions Judge 
shows clejirly the evidence upon which 
it is sought to base the conviction of 
Turezi. There is the evidence of Kura 
and IJasan Ali, P. \Vs. 2 and 3, to the 
effect that Turezi was the last person in 
wliose coin] any Haveli was seen alive on 
7th April. Nura has gone even further 
and has stated that he actually saw 
Turezi murdering Haveli and burying his 
body. The learned Sessions Judge has 
disbelieved Nura’s evidence for reasons 
fully set forth by him in his judgment: 
p. 17 of the paper book. In addition to 
this we have the evidence of several i)or- 
sons that during the investigation Nura 
pointed out the place where the dead 
body of Haveli had 6rst been buried and 
that when this spot was dug up, some 
hair was found and that an offensive 
smell was noticed, but the body was not 
found. There is also the evidence that 
at a later time Turezi produced the dead 
body from anotlier place near a water¬ 
course some 400 karams from the alleged 
first place of burial. Round the neck 
was found a safa tied tight, and the me¬ 
dical evidence is to the effect that death 
was due to strangulation. The hair found 
at the first place of burial was not sent 
to the Chemical Examiner and there is 
therefore no positive evidence that it was 
human hair, much less is there any evi¬ 
dence that it was the deceased’s hair. 

In regard to this the learned Sessions 
Judge says that there is absolutely noth¬ 
ing to show why this bunch of hair was 
left by the culprit at this particular spot. 
"With reference to Turezi pointing out 
the place where the dead body was found, 


the Sessions Judge says that it is quite 

possible that he might have come to 

know of the presence of the body at that 

place accidentally while he was grazing 

his hock of sheep on the canal bank or in 

that neighbourhood and that therefore 

the fact that he indicated the place from 

where the bodv was recovered is not by 

♦ 

itself sufficient to connect him with the 
crime. Mr. Jai Lai in arguing the case 
for the Crown has urged that Nura’s evi¬ 
dence should be believed and that the 
discrepancies pointed out by the Sessions 
Judge between his statement before the 
police and that made at the trial ai'e im¬ 
material. Apart from the discrepancies 
between Nura’s statements at different 
times, we agree with the learned Sessions 
Judge that it is very difficult to believe 
his version of what occurred. He says 
that Haveli had collected some of Turezi’a 
sheep which were grazing on the canal 
bank and had demanded some money from 
him in return for releasing the sheep, but 
that Turezi had no money with him at the 
time and entreated Haveli to let hissheep 
go. He says that while Turezi and 
Haveli were sitting on the canal bank dis¬ 
cussing this and smoking, Haveli got up 
and Turezi caught hold of thetwo endsof 
his pagri which were round his neck and 
dragged him away from the canal hank, 
that after walking 40 karamsTurezi gave 
him a blow in the abdomen and knocked 
him down, that the appellant twisted his 
pagri round his neck and killed him and 
then buried him in the ground. The Ses¬ 
sions Judge thinks it extremely unlikely 
that the appellant would have been able 
to drag Haveli so long a distance and that 
Haveli could certainly have struggled 
and released himself. Now though Nura 
says that the appellant dragged Haveli 
some 40 karams, we find from the plan 
on the record that the distance is really 
200 karams. This fact makes Nura’s 
statement still more improbable. Haveli’s 
hands were free and we do nob think 
that he would have allowed himself to 
bo dragged along such a distance. It has 
been held that a person who witnesses 
a murder and gives no assistance to thai 
victim, and after the murder keeps quiet 
and gives no information to the authori¬ 
ties, is little better than an accomplice 
and his evidence should be received with 
caution. If Nura’s statement be true, he 
is little better than an accomplice. It is 
also clear that when he was questioned 



Emperor v. 

during the police investigation, he denied 
all knowledge of the murder and that it 
was only after he had been ciuestioned by 
the village notables tliat he consented to 
make a statement. Under these circum¬ 
stances we think the learned Sessions 
Judge was fully justified in rejecting his 
evidence. 

We think it quite probable that he and 
Hasan Ali saw the appellant and the de- 
■ceased together on the day in question, 
but we do not believe that Nura saw the 
■murder committed. Bakhtawar, P. W. 7, 
•stated that during the police investigation 
certain village notables had a talk with 
Turezi apart from the police and that 
Turezi ofl'ered to point out the place 
where the devd body was. The witness 
•says that on Turezi saying this we ques¬ 
tioned bi n as to who had huried the 
body and he said that he had buried the 
l>oJy. Under this the learned Sessions 
Judge (p. 11 of the paper book) has made 
a note: “This is irrelevant." In other 
words, he has rejected as inadmissible this 
part of the witness’s evidence. Mr. Jai 
Lai has contended that the appellant’s 
■statement that he bad buried the body 
is admissible in evidence and refers to 
■Queen-Empress v. Nana (l) and Isher 
Singh v. Emperor (2). In the Bombay 
•case the accused, who was charged under 
S. 4ll, I. P. 0., with dishonestly receiv¬ 
ing stolen property, made a statement 
that “he had kept it and would show it 
and that he had buried it in the fields." 
He also made a statement, when pointing 
out the spot, to the effect that he had 
buried the property there. These state 
ments were held to be admissible in evi- 
■dence under S. 27, Evidence Act. In our 
•opinion the present case is distinguishable. 
Here the accused did not make a state¬ 
ment of this sort: “Come along, I will 
•show you the dead body which I have 
buried." What he said was that he would 
point out where the dead body was, and 
in answer to a further question as to who 
had buried the dead body, he admitted 
that he had done so. In Isher Singh v. 
Emperor (2) the statement made by the 
accused while in police custody in con¬ 
sequence of which arms were found buried 
in a field was held to be admissible in 
evidence against him. There the facts 
were similar to those in the case reported 
as Queen-Empress v. Nana (l), which 

(1) L18901 14 Bom. SCO. 

(2) [1916] 33 L 0. 828=17 Cr. L. J. 183, 
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was cited with approval. In our opinion 
the subsequent statement alleged to have 
been made by thoaccuscd, that he himself 
had buried the body, is not admissible 
in evidonoe. The fact tiiat he actually 
showed where the body was buried is 
certainly a fact against him. But tlie^ 
mere fact that a person knows where the 
body of a murdered man is buried is not 
in itself sufficient evidence to convict him 
of the murder. 

In King-Einperor v. Chattar Singh 
(3) it was held tliat, in order to justify 
interference with a judgment of acquittal 
on a question of fact, it is sufficient if tlie 
finding is clearly wrong on the evidence 
and unreasonable in the opinion of the 
appellate Court. It was laid down that 
sound principles of criminal jurisprudence 
require that the indication of error in a 
judgment of acquittal ought to be clearer 
and more palpable, and the evidence more 
cogent and convincing, in order to justify 
its being set aside than would be necessary 
in the case of a conviction. Now applying 
these principles to the present case, wo 
are quite unable to say that the judgment 
of the learned Sessions Judge is clearly 
wrong on the evidence or that the Court 
has obstinately blundered in coming to 
its decision. The decision was in accor¬ 
dance with the unanimous opinion of the 
three assessors, which was certainly en¬ 
titled to weight. We have shown that 
the story of the alle^ged eye-witness is 
unworthy of credit. We do not think he 
saw the murder being committed. In 
our opinion he has probably given his 
evidence at the instigation of the village 
notables or the police, and this fact 
throws grave suspicion on the case for 
the prosecution. We therefore are clearly 
of opinion that this is not a case where 
we should interfere with the judgment 
of acquittal and we accordingly dismiss 
the appeal. We have already directed 
that the accused be set at liberty. 

r.M./r.K. Appeal dismissed, 

(3) L1904] 7 P. R 1904 Cr.=l Cr. L. J 7S1. 
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Scott-Smith, J. 

Lajjyat Bai —Plaintiff—Petitioner. 

V. 

Lnchhjnayi Das — Defendant Oppo¬ 
site Party. 

Civil Revn. Petn. No. 152 of 1920, 
Decided on 14th December 1920. from 
order of Dist. -ludge, Lahore, D/- 18th 
October 1910. 

Civil P. C. (5 of 1908), O. 41, R. 22 (4) — 

Insufficiently stamped memo of appeal is of 
no validity—its rejection is not one under 
R. 22 (4)—No cross-objection can be heard. 

An insufficiently stamped memorandum of ap¬ 
peal is of no validity at all and the rejection of 
such a memorandum is not a dismissal in de¬ 
fault within the meaning of 0. 41. R. 22 (4). 
Unless and until an appeal is properly filed in 
Court there can be no cross-objections, and if 
an ii)!!uflicieutlv stamped memorandum of ap¬ 
peal is rejected because it is insufficiently stamped 
no cross-objections can be entertained or heard. 

IP 24 C 1. 2] 

B. D. Qureshi —for Petitioner. 

Dharm Chand —for Opposite Party. 

Judgment.—The facts are given in 
the order of Major Nicholas, District 
Judge, of which revision is sought. Laj- 
pat Rai’s appeals having been dismissed 
because they were insufficiently stamped 
and because he failed to make up the 
stamp-duty as ordered by the Court, the 
question is whether the cross-objections 
of Lachhman Das, respondent, can be 
heard. The District Judge has held 
that they should be heard and he re¬ 
manded the case to the Subordinate 
Judge for decision thereof, ft is con¬ 
tended by Mr. Qureshi on behalf of the 
petitioner, Brstly, that because the de¬ 
cree was in accordance wdth the award 
of arbitrators, no appeal lay and there¬ 
fore there can be no cross-objections; 
secondly, that as no appeal was legally 
filed no cross-objections lay; and thirdly, 
the cross objections were insufficiently 
stamped. The second objection appears 
to mo to have force. There was no valid 
appeal before the District Judge until 
it was properly stamped in accordance 
with the provisions of the Court-fees 
Act. S. 28 of the Act says; 

“No documant which ought to boar a stamp 
undec this Act shall be of any validity unless 
and until it Is properly stamped ” 

The insufficiently stamped memoran¬ 
dum of appeal put in by Lajpat Rai was 
therefore of no validity at all. Unless 
and until an appeal was properly filed in 
Court, there could be no cross-objec- 
' tions, and if an insufficiently stamped 


memoiandum of appeal is rejected be-| 
cause it is insufficiently stamped, I do 
not see how the cross-objections can be 
heard. Lala Dbaram Chand, vakil for 
the respondent, refers to O. 41, R. 22 (4), 
Civil P. C., which lays down that where 
in any case in which any respondent 
has under this rule filed a memorandum 
of objection, the original appeal is with-{ 
drawn or is dismissed for default the 
objection so filed may nevertheless be 
heard and determined after such notice 
to the other parties as the Court thinks 
fit. He urges that Lajpat Rai’s appeals 
. were dismissed for default but in ray 
opinion, the rejection of an insufficiently 
stamped memorandum of appeal is not aj 
dismissal for default within the mean¬ 
ing of this section. He cited Sheohaksh 
Singh y. Thakiir Dayal Singh (l). In 
that case the appellant was ordered to 
furnish security for costs and on hia 
failure to comply with the order his ap¬ 
peal was rejected and it was held that 
the rejection amounted to a dismissal 
for default within the meaning of O. 41,. 
R. 22 (4), Civil P. C., and that the res¬ 
pondent was entitled to have his cross¬ 
objections heard and disposed of accord¬ 
ing to law. That case is clearly dis¬ 
tinguishable from the present, because 
tliere the appeal was lawfully filed 
presumably upon a j^roperly stamped 
memorandum of appeal. I hold that as 
there was no valid appeal before the 
Court the respondent could not ask that 
his cross-objections should be heard. 
I therefore allow the revision and set 
aside the order of the District Judge re¬ 
manding the case to the Subordinate 
Judge, Lahore. The parties will hear 
their own costs of these proceedings. 

R.m./r.K. Petition allowed. 

(1) [1919l~50’ I. C. 729. 
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Scott-Smith, J. 

Attar Singh —Plaintiff—Appellant. 

V. 

Ghulam Muhammad and others De¬ 
fendants—Respondents. 

Second Appeal No. 866 of 1920, Deci¬ 
ded on 16th December 1920, from decree 
of Dist. Judge, Jhelum, D/- 13th Febru- 
arv 1920. 

(a) Civil P.C. (5 of 1908), 0. 21, R. 54— 
Attachment — Formalities — Failure to affix 
copies at court-house, Collector’s office 
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ftnd conspicuous part of property invali¬ 
dates attachment. 

The omission to affix a copy of an attachment 
order on a conspicuous part of the Court-house, 
or to post it in the office of the Collector or to 
affix it on some conspicuous pirt of the land 
attached, is a fatal defect which invalidates an 
attachment of laud. [P 25 C 2] 

(b) Civil P. C. (5 of 1908). S. 100—Find¬ 
ing that transfer is not vitiated by S. 53, 
T. P. Act, is of fact. 

A finding that a transfer was not intended to 
defeat, defraud or delay the creditors of the 
transfer or is a finding of fact. [P 25 C 2] 

Nand Lai —for Appellant. 

H. D. Bhalla for Obbard —for Res¬ 
pondents 

Judgment.—In the suit out of wliich 
the present appeal arises Attar Singh, 
plaintiff-apj)eUanb, sued for a declaration 
to the effect that 31 kanols of land sold 
by Mt. Mahtab Bibi to Ghulam Muham- 
rnad and Ghulam Muhayuddin on 20th 
November 1916 was liable to attachment 
in execution of his decree dated 23rd 
December 1915. A prohibitory order 
for attachment of 16 kanals out of the 
land sold issued from the executing Court 
and there is evidence to show that it 
was served on Mt. Mahtab Bibi on 15th 
May 1916. The learned District Judge 
has however held that there was no 
valid attachment under O. 21, R. 54, 
Civil P. C., and also that it is not estab¬ 
lished that the transfer to Ghulam 
Muhammad and Ghulam Muhayuddin 
\vas made with intent to defraud the 
plaintiff or to defeat or delay his claim 
within the meaning of S. 53, T. P. Act. 
The plaintiff has now filed a second ap- 
p6il in this Court. 

The report of the process-server on the 
prohibitory order issued to Mt. Mahtab 
Bibi is to the effect that she refused to 
affix her thumb-impression upon the order 
and that therefore a copy of it was 
affixed on the door of her house. There 
is no report showing that the formali. 
ties mentioned in R. 54 (2), O. 21, Civil 
P. C., were complied with and the Dis- 
trict Judge, found as a fact, that there 
was no publication of the order by beat 
of drum, nor was there any copy affixed 
on the land or the court-house, or sent to 
the office of the Collector. This is a ques¬ 
tion of fact which oannot be contested 
in second appeal. The learned District 
Judge has referred to Nur Ahmad v. 
Altaf AH (l) and Ishra Singh v. Jhanda 
(2) in which it was held that the omis- 

(1) U878 2 All. 58. 

(2) 1897] 6 P. R. 1897. 


sion to affix a copy of the attachmentj 
order on a conspicuous part of the courf-i 
house, or to post it in the office of the; 
Collector or to affix it on some conspi-' 
cuous part of the land attached was a' 
fatal defect which invalidates an attach¬ 
ment of land. Dr. Nand tjal, on behalf 
of the plaintiff-appellant, admits that ho 
has no authority to the contrary. I 
therefore agree with the learned District 
Judge that there was no valid attach¬ 
ment of the property prior to the sale to 
Ghulam Muhammad and Ghulam Muhay- 
uddin. 

The finding of the learned District 
Judge that there was no intention to de¬ 
fraud, defeat ordelay the plaintitT’s claim 
is a finding of fact. Dr. Nand Lai con¬ 
tends that the District Judge omitted to 
consider an imi)ortanb piece of evidence, 
viz., tliat Ghulam Muhammad, one of the 
vendees, attested the service of notice on 
Mt. Mahtab Bibi. This fact is not speci¬ 
fically referred to in the judgment of the 
learned District Judge though it is refer¬ 
red to in the judgment of the trial Court, 
but I see no reason to suppose that he 
did nob read that judgment and did not 
consider the evidence. It is unnecessary 
for an appellate Court to refer to each 
and every piece of evidence on the re¬ 
cord nor do counsel when arguing a case 
before the Court always refer to the 
whole of the evidence. I see no reason 
to suppose that the District Judge has 
overlooked any of the evidence and I 
therefore cannot consider that his find¬ 
ing on this question is vitiated. The 
appeal fails and is dismissed with costs. 

r.m./r.K. Appeal dismissed. 
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Rattigan, C. J. 

Dogar MaZ —Plaintiff—Appellant. 

V. 

Mula and another —Defendants—Res¬ 
pondents. 

Misc. Second Appeal No. 1881 of 1919,. 
Decided on 22nd Novembtr 1919, from 
order of Dist. Judge, Hoshiapur, D/- 23rd 
June 1919. 

Limitation Act (1908), Art. 85—Suit on 
babi account—Balance struck and carried 
forward —Reciprocal demands — Account 
looked as whole is mutual, open and current 
— \rl. 85 applies. 

Flaiotif! sued for recovery of a certain sum of 
money alleged to be due on a babi account. It 
appeared that plaintiff supplied defendants on 
occasions not merely with money but with 
various articles the values of which were givem 
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in the account and debited against the defen* 
dant?. There ^vere mutual demands between the 
parties on balances struck up to a certain date, 
and tlie account was not closed even on that date, 
but the balance was carried forward: 

Held: (1) that in cases of this kind the Court 
must look to Ibo dealings as a whole: (2) that so 
viewed the accounts between the parties were 
mutual, open and current; (3) that the suit was 
governed by Art: 8-5, Sch. 1, Lim. Act; 7 I. C. 

Foil. [P2GC 1.21 

Fakir —for Appellant. 

Tek Chand —for Respondents. 

Judgment. —The sole question fo^ 
decision upon this appeal is whether 
plaintiff's claim to recover Rs. 1,025-4.6, 
principal, and Rs. 674-11-6, interest, 
alleged to bo due on a book accotint from 
defendants, is within time or barred 
by limitation. The Subordinate Judge, 
Second Class, held that the suit was 
witiiin time under Art. 85, Lim. Act. 
Tlie District Judge on appeal was of 
opinion tint the accounts between the 
parties were open, mutual and current ui) 
to the 15t.b of Bbadon Sambat 1963 (20th 
August 1906), and that as in Sambat 
1961 there was a balance in favour of the 
defendants, it must bo held that there 
was an occasion for a reciprocal demand 
-at one period at least during the currency 
•of the accounts. The learned Judge 
however held that the previous accounts 
were closed on the date mentioned %vhen 
a balance of Rs. 53-6-0 was found due 
from defendants to plaintiff and that sub¬ 
sequently there was on no occasion any 
balance due from the plaintiff to the 
defendants, though there were balances due 
from the defendants to the plaintiff. He 
held accordingly that Art. 85 did not 
apply to the case; but as it was admitted 
by the defendants that certain items were 
included in the balance upon which the 
plaintiff’s suit might be within limitation 
under the provisions of Arts. 52 and 57 
Lim. Act, he remanded the case for 
.inquiry with regard to such items only. 

Plaintiff has preferred a second appeal 
tothis Court, and, after hearing arguments 
at some length, I am of opinion that 
Art. 85 is applicable to the present suit. 
Both Courts are agreed, as I have already 
remarked, that up to Sambat 1963 the 
account was open, mutual and current 
i\nd that reciprocal demands between the 
parties were possible upon balances struck 
up to that year. I can find nothing on 
the record to support the District Judge’s 
•view that after 15th Bhadon Sambat 1963 
the nature of the accounts altogether 
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changed and that thereafter it was merely 
a case of plaintiff’s advancing moneys 
and defendants making payments in cash 
or in kind in liquidation of their debt. 
Asa matter of fact it is clear that the 
account was not closed on the date 
specified, as the balance then struck was 
carried forward to the credit of the plain¬ 
tiff in the following account. Further¬ 
more, this is not a cass of plaintiff s sup¬ 
plying-money and defendants’ from time 
to time repaying plaintiff in money or in 
goods; for there are items in the account 
which show that plaintiff supplied defen¬ 
dants on occasions not merely with 
money, but with various articles the 
values of which are duly given in the 
account and debited against defendants. 
The present cose is similar in many res-, 
peots to that reported as Imrat Lai v. 
Lai Chaiid (l) and I agree with Scott- 
Sniith, J. that in cases of this kind wo 
must look to the dealings as a whole. So 
viewed, the accounts disclose independent 
obligations on the part of plaintiffs and 
of defendants, and were mutual,open and 
current, and could have given occasion 
for reciprocal demands between thorn. 
Accordingly I accept the appeal and set¬ 
ting aside the order of the District Judge 
I restore that of the first Court with 
costs throughout. In the lower appel¬ 
late Court the'appellant (Mula Mai) gave 
up all grounds of appeal except that of 
limitation. 

r.m./r.k. Appeal accepied. 

a) L19101 75 P. R. 19L0.=7 I. 0. 715. 
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Shadi Lal and Broadway, JJ. 

Sultan Ali and others —Defendants— 
Appellants. 

v. 

Amir Khan and another —Plaintiffs 
Respondents. 

Letters Patent Appeal No. 31 of 1920, 
Decided on 14th April 1920, against 
decree of LeRoasigool, J., D/- 12th 

January 1920, in Civil Appeal No. 365 of 
1919. 

Grant—Construction — Shamilat — Large 
tract of shamilat deh conferred to village 
held conferred to then proprietors of the 
village — Descendants of previous owner 
who bad sold share before grant held could 
not claim it. 

A sold certain land to 3/ under a deed of sale 
dated 25thNovember 1870. 'In 1904-05 the vil¬ 
lage shamilat was partitioned and 3f’s descen¬ 
dants were given, (\) a share in respect of the 
kbewat land held by them as original owners, 
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'And (U) a share in respect of the land porohased 
by them ia 1870. Ou Srd March 1910 /i'^ sods 
sued ill's descendants for possession of share (ii), 
■contending that the sale conveyed no right of 
any kind to a share in the shamilat. It appeared 
that at the time of the sale there was no shamilat 
attached to the village and that subsequent to 
the sale a large area was made over to the villaga 
by the Government and recorded as shamilat 
deb: 

Held: (l) that the gift of the area was made 
to the whole proprietary body as it was con* 
stituted at the lime and each proprietor was 
entitled to a share proportionate to his pro¬ 
prietary holding as it stood recorded at the date 
-of the gift; (‘2) that consequently the defendants 
were entitled to retain the area in suit. [P 2S C 2] 

Gokal Chand Narang —for AppoUants. 
Niinak Chand —for Respondents. 
Judgment. — Under a deed of sale, 
■dated 25th November 1870, Malik Ahmad 
Yar Khan sold certain land in Wan 
Bacharan to Mian Muhammad Khan. In 
this deed there was no mention of, or re¬ 
ference to, any shamilat. In 1904-05 the 
Wan Bacharan shamilat was partitioned 
and Mian Muhammad Khan’s descendants 
were given (i) a share in respect of the 
khewat land held by thorn as original 
settlers, and (ii) a share in respect of the 
land purchased under the deed above 
mentioned. On Srd March 1910 the 
plaintiffs (sons of Malik Ahmal Yar 
Khan) sued Mian Muhammad Khan's 
descendants for possession of 241 kanals 
13 marlas, the area allotted to them qua 
the land that had bean bought under the 
deed of 25th November 1870. The plain¬ 
tiffs contended that the said sale conveyed 
no right of any kind to a share in the 
shamilat, while the defendants pleaded 
(i) that they were entitled to a propor¬ 
tionate share in the shamilat under the 
deed, and (ii) that there was no shamilat 
in existence in 1870; that the land that 
had been partitioned had been made over 
to the village by Government in 1878 
and that, therefore they were entitled to 
the land allotted to them. After pro¬ 
tracted proceedings which had ended in 
favour of the plaintiffs the case came 
before a Division Bench of the chief 
Court in 1917, when it was held that 

"Mian ^lubammad Khan did not by virtue of 
the sale-deed,'dated 25th November 1870, ac¬ 
quire a right to a proportionate share in the 
shamilat of the village.” 

The case was, however remanded for a 
■decision as to whether there had been 
ftny subse.iuent acquisition of the shami¬ 
lat area and whether the defendants were 
entitled to a proportionate share therein 
fis alleged and claimed by them [vide 
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Sultan All v. Malik Ainir (l)l. In the 
romand proceedings the trial Court came 
to the following conclusions: (i) that in 
1854 shamilat land was in existence and 
was shown in the Revenue Records ; (ii) 
that in tlie Summary Settlement of 18()0 
no shamilat was recorded as belonging to 
Wan Bacharan ; (iii) that in the lirst 
Regular Settlement of 1878 a very large 
area of land was entered as shamilat of 
the village, and it was, therefore, held 
that "tlie khaba of the shamilat had come 
into existence before tlio sale" which had 
been made in 1870. The plainbiits’ suit 
was accordingly again decreed. Tim de¬ 
cree was alhrmed on appeal by tlio Dis¬ 
trict Judge and a second appeal by the 
defendants to this Court was dismissed 
by a Judge in Chambers. 

The defendants have now preferred 
this appeal under 01. 10, Letters Patent 
through Dr. Gokal Chand Narang, and 
we have heard Mr, Nanak Chand for the 
plaiotiffs-respondents. it has been con¬ 
tended that the real point in the case— 
the point for a decision of which the 
case was remanded in 1917—has been 
lost sight of by all the Courts, who have 
proceeded really on the (jaestion whether 
a share in the shamilat was conveyed by 
the dee.i of sale of 25bh November 1870. 
The defendants-appellants claimed to be 
entitled to retain the land in suit ou two 
grounds : (l) that it passed to them 

under the said deed of sale ; and (2) that 
as the land partitioned was awarded to 
the village as shamilat in 1878 by the 
Government, all the persons who were 
then proprietors in the village became 
ipso facto cosharers in the new shamilat 
according to their respective holdings at 
the time of the award. 

The first ground was finally disposed 
of against the defendants-appellants by 
the chief Court in 1917, while the second 
ground was referred back for disposal. 
The trial Court and the first Court of 
Appeal appear to have held that as there 
had been some shamilat attached to Wan 
Bacharan in 1854, Mian Muhammad Khan 
should have foreseen the possibility of 
there being some after 1870 and should 
have taken care to have had the right in 
any such shamilat conveyed to him along 
with the land bought—thus basing their 
final decision on the deed of sale. The 
learned Judge in Chambers seems to have 
thought that the land in question had 
(1) L1W9] 35 P. R. 1919=51 I. 0. 378. 
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been shamilat from the outset, for he 
remarks 

“as a fact this area of land, which in 1S7S was 
formilly recorded as village shamilat must have 
been waste attached to this village, but the 
papers prior to 1878 were an incomplete record of 
the local conditions.” 

He too, has considered that the absence 

of nnv nienlion of shamilat in the sale 
% 

deed was fatal to the defendants-appel- 
lants and has based his decision on the 
said deed of sale. In these circumst¬ 
ances there is force in the contention of 
the learned counsel for the defendants- 
appellants that there has been no ad¬ 
judication of the veal point which was 
referred back by the Chief Court in 1917. 
Now, the revenue records show that in 
i85-l the shamilat of Wan Bacharan con¬ 
sisted of 0,520 kanals and that in 1860 
the whole of this area had been in some 
way absorbed, at any rate it no longer 
existed as shamilat, and Wan Bacharan 
was not shown as possessing any com¬ 
mon lands. Mr. Nanak Cband contended 
that as shamilat had been shown to exist 
in 1854, and as the records prior to 1878 
were incomplete, it should be presumed 
that some existed in i860 which had not 
been entered as such in the record. We 
are, however, unable to see any justi6ca. 
tioD for making such a presumption, nor 
can we see that Duni Chand v. Muham¬ 
mad Bakhsh (2) and Muhammad Ali v. 
Amir Khan (3) have any bearing on the 
case before us. The sale in (luesbion took 
place in 1870 and it was in 1878 that 
267,014 kanals were made over to the 
village by the Government and recorded 
as shamilat deh. Mr. Thorburn, at 
p. 143 of bis “Report on the Land Re¬ 
venue Settlement of the Bannu District, 
1872-78” refers to this matter. He states 
that the lands surrounding this village 
had originally been acquired by a Bandial 
Chief who built a fort there and recom¬ 
pensed each workman with a strip of 
land adjoining it. Though, theoretically, 
the remaining land belonged to chief, 
colonists broke up any land they chose. 
After annexation this encroachment con¬ 
tinued till the settlement, when an efi'ort 
was made to rehabilitate the family. 
The waste land was regarded as belonging 
to Government as the paramount power. 
It certainly did not belong to the village 
nor can it be said to have been attached 
to Wan Bacharan. 

~(2) 11907 “8pri7 R. 1907^ ’ 

(3) Ll9ial 36 P. R. 1919=51 I. C. 38a 


Government, as the owner, recognized 
the rights of those individuals who had 
appropriated portions of it retained a 
portion for the purposes of a rakh and 
handed over to the village the substantial 
area of 267,014 kanals as shamilat deh. 
There was thus clearly a gift of this area 
to the whole proprietary body and the 
shamilat only came into existence after 
this gift in 1878. The gift, we think,] 
must be held to have been made to the 
proprietary body as it was constituted 
at the time, and each proprietor must be 
held to have been given a share propor¬ 
tionate to his proprietary holding as it 
stood recorded at the date of the gift. In 
this view of the case the ancestor of the 
defendants-appellants must be held to 
have been given a share in this new 
shamilat proportionate to his entire 
holding in 1878, inclusive of tlie land 
purchased by him in 1870, and the de 
fendauts-appellants are, therefore, en¬ 
titled to retain the area in suit. We ac¬ 
cordingly accept this appeal and dismiss 
the piaintiffs-respondents’ suit with 
costs. 

r.m./r.k. Appeal accepted. 
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LeRossignol and Wilberporce, JJ. 

Surapu —Plaintiff—Appellant. 

V. 

Dewan Chand — Defendant—Respon¬ 
dent. 

Second Appeal No. 1748 of 1916, De¬ 
cided on 17th December 1920, from 
decree of Dist. Judge, Gurdaspur, D/- 8th 
^lay 1916. 

Transfer of Property Act (4 of 1882), S. 68- 
—Reasonable improvements do not include 
demolition and rebuilding at cost several 
times the debt—Agreement to pay interest 
on cost of improvement held inequitable. 

Plaintiff's mother acting as his guardian mort¬ 
gaged a house belonging to the plaintiff to defen¬ 
dant. Under the morlg.ige agreement the plain¬ 
tiff made himself liable for the cost of reasonable 
improvements, also for interest on the sum ex¬ 
pended on improvements and for repairs. 

Held: (1) that the condition relating to the 
cost of improvements did not justify the demoU* 
tion and rebuilding of the house at a cost equi¬ 
valent to several times the mortgage-debt; (2) 
that the condition relating to tbe payment of 
interest by the pl.aintiC was most inequitable and 
unconscionable, inasmuch as it amounted to an 
agreement by the plaintiff to pay interest to de¬ 
fendant on money spent by defendant on making 
himself comfortable. IP 29 G 11 

Mehar Chand Mahajan for Tek Chan^ 
—for Appellant. 

Moti Sagar —for Respondent. 



1920 SONDAR SiKGH V. PHUMAN 

Judgment. —The plaintiff’s mother 
acting as his guardian mortgaged a house 
to defendant in 1894 for Rs. 350. Plain¬ 
tiff, now of age, sued to redeem, and the 
defendant called upon him to pay no less 
than Rs. 10,282-8-0 of which Rs. '3,200 
were said to be the cost of rebuilding the 
house, Rs. 500 cost of annual repairs and 
Rs. 5,760 the interest on the item of 
Rs. 3,200. The first Court found the 
defendant’s accounts of expenditure ficti¬ 
tious, his claim preposterous, and the 
terms of the mortgage inequitable and not 
binding on the quondam minor and de¬ 
creed for plaintiff on payment of Rs. 624 
less the costs of the case. The District 
Judge rejected defendant’s accounts also, 
but gave him a decree enhancing the sum 
payable by the plaintiff to Rs. 2,000 on 
no very clear grounds; but mainly on 
conjecture. Plaintiff has preferred this 
second appeal and urges that the first 
Court’s decree should be restored and we 
think that equity points directly to this 
issue. From documentary evidence it is 
quite clear that, as soon as he secured 
the mortgage, the defendant started de¬ 
molition and rebuilding of the house in 
spite of the protests of plaintiff’s mother 
and he has now led evidence to show that 
the house was ruinous when he took the 
mortgage, although the document in no 
way gives support to that contention. 
"Under the mortgage agreement, plaintiff 
was responsible for reasonable improve¬ 
ments (tarraqi munasib), also for interest 
on the sum expended on improvements, 
and for repairs. 

The first condition did not justify a 
demolition and rebuilding of the house 
at a cost equivalent to nine times the 
mortgage.debt, and the second is clearly 
inequitable' for it amounts to an agree- 
ment by the plaintiff to pay interest to 
defendant on money spent by defendant 
on making himself comfortable. Bearing 
in mind the fact that the plaintiff’s 
mother was a widow and plaintiff an 
infant, we hold this condition was most 
inequitable and unconscionable and defen¬ 
dant’s action a clear attempt to improve 
the plaintiff out of his property. We 
accordingly accept the appeal and restore 
the first Court’s decree, plaintiff shall 
have the house on payment into Court of 
Rs. 624 less his costs in this and the 
^urt below. In the first Court parties 
shall bear their own costs. 

R.mAr.k, Appeal accepted. 
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Scott-Smith, J. 

Siuidar Singh —Petitioner. 

V. 

Phiiman Siyigh —Opposite Party. 

Criminal Revn. Petn. No. 233 of 1920, 
Decided on 1st May 1920, from order of 
Senior Sub-Judge, 1st Class, Ludhiana, 
D/- 22nd January 1920. 

Criminal P. C. (5 of 1898), Si. 195 (6) and 
7—Appeal against sanction by Munslf I® 
Senior Subordinate Judge —On revision sub¬ 
ordinate Judge held not competent to hear 
appeal, Munsif being not subordinate to 
him but to District Judge. 

A Munsif grunted function for the prosecution 
of one 5. for an offence under S ‘210, I. P. C. 
On appeal the Senior Subordinate Judge main* 
tained the order. S. filed an application for 
revision in the High Court: 

Held: (1) that as appeals from the order or 
decree of a Munsif ordinarily lie to tlie District 
Court and only in special cases to the Senior 
Subordinate Judge, the Munsif is subordinate 
to the District Court within the meaning of 
S. 195 (G), Criminal P. C. [P 30 C 1] 

(2) that consequently the Senior Subordinate 
Judge had no power to hear thoappsal. 

[P 30 0 1] 

Dev Raj Sawhjieg for Kumvar Narain 
—for Petitioner. 

Jai Gopal Sethi —for Opposite Party. 

Judgment. —The Munsif, 1st Class, 
Ludhiana, unde S. 195, Criminal P. G., 
granted sanction for the prosecution of 
Sundar Singh for an offence under 
S. 210, I. P, C. From this order an ap¬ 
peal was preferred in the Court of the 
Senior Su’oordinate Judge, who main¬ 
tained the order of the Munsif. Sunder 
Singh has now filed an application for 
revison in this Court, and it is contended 
on his behalf that the Senior Subordinate 
Judge had no power to hear an appeal 
from the order of the Munsif, granting 
sanction. S. 195 (6), Criminal P. C. 
lays down that any sanction given or 
refused under this section may be revoked 
or granted by any authority to which 
the authority giving or refusing it is sub¬ 
ordinate, and sub-S. (7) lays down that 
for the purposes of this section every 
Court shall be deemed to be subordinate 
only to the Court to which appeals from 
the former Court ordinarily lie. Now, 
under S. 39, Punjab Courts Act, 1918, 
an appeal from the decree .or order of a 
Munsif shall lie to the District Judge, 
except as otherwise provided in any en¬ 
actment for the time being in force. 
Under S. 39 (4) of the Act the Chief 
Court may with the previous sanction 
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of the Local Governnaent, by notification 
in the Local Official Gazette, direct that 
appeals lying to the District Court under 
suh-S. (2) from all or any of the decrees 
or orders passed in an original suit by 
any Munsif shall be preferred to such 
Subordinate Judge as may be mentioned 
in the notification. Now, under this sub¬ 
section the Senior Subordinate Judge of 
Ludhiana hears all appeals h'ora the 
decrees or orders passed in original suits 
by any Munsif in small cause cases 
which do not exceed Rs. 500 in value. 

In the present case the alleged offence 
was committed in execution proceedings 
in a case which was a small cause one 
not exceeding Rs. 500 in value and an 
appeal in that case would therefore 
have lain to the Senior Subordinate 
Judge. It is however contended that 
appeals from the decrees or orders of a 
Munsif ordinarily lie to the District 
Judge and it is only in exceptional cases, 
such as provided for in S. 39 (4), Punjab 
Courts Act, that appeals He to the Senior 
Subordinate Judge. It is therefore urged 
that for the purposes of S. 195, sub- 
Ss. (b) and (7), Criminal P. C. it is only 
the District Judge who could hear an 
appeal from an order giving or refusing 
to give sanction under S. 195. Counsel for 
the petitioner has referred me to Ram 
Charan Chandra w. Tirupulla Sheikh (1), 
Ramlcrishnapuri v. Mohanlal{2) and In 
re Anattl liamchandra Lotlikar (3). 
The first two of these rulings cannot be 
considered to be on all fours with the 
present case because the law as to the 
Court to which appeals lie is not the 
same in the Punjab as that in Bengal. 
The Bombay ruling however appears to 
me to be in point. There it was held 
that though the decree was appealable 
to the High Court still as appeals from 
the Court of the Subordinate Judge or¬ 
dinarily lay to the District Court, the 
former was subordinate to the latter 
Court within the meaning of S. 195, 
Criminal P. C. Similarly in the present 
case as appeals from the order or decree 
of a Munsif ordinarily lie to the District 
Court and only in special cases to the 
Senior Subordinate Judge, I hold that 
the Munsif is subordinate to the District 
Court within the meaning of S. 195, 
Criminal P, 0. I therefore allow the 

(1) [19121 39 Oal. 774=13 I. O. 1007. 

(2) [19121 8 N. L. R. 57=15 I. C. 642. 

(3) [18871 11 Bom. 438, 


revision and setting aside the order of 
Senior Subordinate Judge direct that the 
appeal from the order of the Munsif 
granting sanction be heard and decided 

by the District Judge. 

r.m./r.k. Order set aside. 
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Abddb Raoof, J. 

Salamat Alt and others —Defendants 
Appellants. 

v. 

AH Akbar —Plaintiff—Respondent. 

Second Appeal No. 898 of 1919, Deci¬ 
ded on 9th February 1920, from decree 
of Senior Sub-Judge, Jullunder, D/- 25th 
February 1919. 

(a) Civil P. C. (1908), O. 21, Rr. 95 and 96 
—Possession must be delivered in either of 
two methods provided by R. 95 or R. 
Symbolical possession against judgment-deb¬ 
tors who are parties to execution proceedings 
amounts to actual possession. 

Possession of immovable property in execution 
of a decrfe cannot bo said to have been given 
according to law unless it is delivered in either 
of the methods provided by 0. 21, R. 95 or 
R 90. [P 32 0 23 

Symbolioal possession given in execution pro¬ 
ceedings to which the judgment-debtors are 
parties is to be deemed equal to actual possession 
as against them: 14 I. C. 447 (F. B.), Disr^. 

from. [P33C1] 

(b) Decree—Execution—Decree fully exe¬ 
cuted—Plaintiff gelling possession—Suit for 
possession alleging dispossession and erec¬ 
tion of brick wall instead of previous mud 
wall by defendant — Prayer that that wall 
should be demolished—Plaintiff’s remedy was 
by way of suit—Claim for demolition of wall 
was incidental—Civil P. C. (1908), S. 47. 

Defendant constructed a mud wall dividing 
tbe plaiotifi’s land intotwoplots A and B. Plain¬ 
tiff sued for possession of the plot A and obtained 
a decree in 1913. He sued out execution and 
obtained pos-ession on 28th February 1916. 
Subsequently he brought a second suit for posses¬ 
sion, alleging that the defendant had again dis¬ 
possessed him and had constructed a brick 
in place of the old dilapidated mud wall, which 
it was prayed should be demolished; 

Held: (1) that a full execution of the decree 
having taken place and possession having been 
delivered proceedings thereunder came to an 
end and the plaintiff’s remedy was by way of a 
suit: 28 All 722, Foil 1^ 33 O 2J 

(2) that the claim foe the demolition of the 
wall was incidental to the claim for possession of 
land' 33 O 2] 

Jagari Nath —for Appellants. 

Niaz Mahammad —for Respondent. 

Judgment. —This was a suit in eject¬ 
ment. The plaintiff Hakam Ali-Akbra 
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Shah is admittedly the owner of a plot 
of land shown in red colour on the plan 
P. I. as alif plus be. One Sayyed Ali 
constructed a raud wall dividing tlie plot 
into two portions, alif and he. In the 
year 1913 the plaintiff brought a suit for 
the possession of the plot a/j/against the 
defendant Sayyad Ali and others. The 
suit was resisted upon various ploas, one 
of them being that the defendants were 
in possession of the entire plot alif plus 
be. This necessitated the amendment of 
the plaint so as to include both the por¬ 
tions of the plot in the claim. The suit 
was decreed on 12th May 1913. In the 
execution of the decree for possession the 
plaintiff obtained possession on '28th 
February 1916. From the proceedings 
relating to the execution of the decree it 
appears that the decree was executed 
after a great deal of obstruction and 
trouble on the part of the judgment-deb- 
tors. Eventually, when possession was 
delivered to the decree-holder, the bailiff 
made a report that possession had been 
given. This report bears the signature 
of Bahadur Ali, one of the judgment-deb- 
tors. The report said that possession 
had been given and the fact of the deli- 
very of possession had been proclaimed 
by beat of drum. From the evidence it 
appears that at the time of the delivery 
of possession the mud wall was in a 
dilapidated condition and probably it 
was for this reason that no claim for the 
demolition of the wall was made in the 
plaint. There is evidence on the record 
to show that on receipt of possession the 
decree-holder had executed a dakhalnama. 
The present suit out of which this second 
appeal has arisen was instituted on the 
allegation that about li years ago the 
defendants had again dispossessed the 
plaintiff and had constructed a brick 
wall in the place of the old dilapidated 
mud wall. The defendant Sayyed Ali 
contested the suit mainly on the follow¬ 
ing pleas: 

(l) That the plaintiff never obtained 
possession in execution of his decree in 
the previous suit; (2) that the wall now 
Bought to be demolished was in existence 
at the date of the previous suit also and 
that no claim having been then made 
for its demolition, the present claim 
relating to the wall was barred by S. 11 
and 0. 2, E. 2, Civil P. 0,; (3) that as 
a matter of fact no fresh dispossession 
had taken place, and.that therefore the 


plaintiff had no cause of action for the 
present suit. 

During the pendency of tho suit 
Sayyed Ali died aud his sons, the present 
appellants, were substituted in his place 
as the defendants in the case. Tlie Court 
of first instance found that possession 
had been delivered in the execution of 
the decree in the previous suit and that 
it was proved by evidence that the plain¬ 
tiff remained in possession of the site by 
placing his fifth “aruri” there. It there¬ 
fore found tliat the defendants’ interfer¬ 
ence with the ])laintiff's us^r of tlie site 
gave a fresh cause of action to the 
plaintiff. The plea based on S. 11 and 
0. 2, R. 2, Civil P. 0., was therefore 

found to be without foundation aud the 
suit was held not to be barred. The plea 
relating to the wall A B was also repel¬ 
led on the ground that the relief claimed 
in the previous suit, being for complete 
possession over the entire plot alif plus 
he, the claim for the demolition of the 
wall was necessarily included in it, as- 
such a relief was incidental to the claim 
for possession. Relying upon Bakshiram 
Gangaram v. Darku Tukaram (1) the 
Court held that the plaintiff was entitled 
to a decree with respect to his entire 
claim. Against the decreeof thofirst Court' 
an appeal was preferred by the defendants 
to the lower appellate Court. On the 
question of possession the lower appellate 
Court held that symbolical possession 
had been delivered in the execution of 
the decree. As regards actual possession 
the lower appellate Court agreed with 
the first Court with respect to the por.; 
tion be, but it felt doubtful as to the 
plaintiff’s actual possession regarding the 
portion alif. The Court however held 
that as symbolical possession had been 
given, that was sufficient in the eye of the 
law and that the plaintiff’s title being, 
again assailed, a fresh cause of action had 
arisen giving the plaintiff a right to in¬ 
stitute a fresh suit. It further held that 
neither Ss. 11 and 47 nor 0. 2, R. 2; 
barred the suit. The appeal was accord¬ 
ingly dismissed-The defendantshavecome- 
up in second appeal to this Court, and 
almost the same contentions which were 
raised in the Courts below have been 
more elaborately pressed before me. The 
following points have been urged : 

(l) That the plaintiff in the previous 
nnit never obtained any sort of possession 
(1) [1873] IG-B. H. 0. R: 869. 
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in the execution of the decree. (2) That 
in any case only symbolical possession 
had been delivered and it was of no avail, 
as havini:? regard to the nature of the land 
in dispute, actual possession ought to 
have heen given as contemplated by O. 
21, R. 35. It was contended that as the 
provision of the law was not strictly 
followed, it ought to be held that no pos¬ 
session had been delivered. In support 
of this argument certain cases were relied 
upon in which the nature of possession 
to be delivered according to the provi- 

sions of O. 21, H. 35 and O, 21, R. 9o, 
was considered. The case oi Shridhar 
Madhavroo v. Ganpati Punja Godse (2) 
was referred to. A decision of this Court 
in Khuh Ram v. Surat (3) was also relied 
upon. (3) The third point raised related 
to the prayer for the demolition of the 
wall, as to which it was contended that 
as the relief had not heen claimed in the 
previous suit the present claim relating 
to it was barred either by S. 11 or by O. 
2. R. 2. Civil P. 0. 

All these three points are contested on 
behalf of the respondent. As regards the 
first point there is clear evidence on the 
record on which the Court of first in¬ 
stance relied showing that actual deli¬ 
very of possession had been given to the 
decree-holder. The report of the bailiff, 
dated 28th February 1916, clearly states 
that possession had been given in execu¬ 
tion of the decree and the fact was pro¬ 
claimed by beat of drum. It has been 
contended that the beating of drum went 
to indicate that only formal possession 
had been given. This does not neces- 
sarily follow from the wording of the re¬ 
port. It clearly appears that possession 
had been delivered and the beating of 
drum took place in addition to it. Over 
and above this, as held by the Court of 
first instance, there is evidence of the 
actual user of the land by the decree, 
holder. If the plaintiff is proved to have 
been in possession of any portion of the 
land in dispute, it must be held, having 
regard to the nature of the land, that he 
had been in possession of the entire land. 

There appears to be no foundation for 
the doubt expressed by the learned 
Judge of the Court below on the point. 
The defendant Sayyed Ali himself had 
treated the entire plot as one and had 

(2) [19191 43 Bom. 559=51 I.C. 72. 

(3) [1917] 20 P.R. 1917=39 I.C. 753. 


alleged possession over both the portions 
alif and be. 

In fact owing to this defence the plaint 
had to be amended and the whole of the 
plot had to be treated as one for the pur¬ 
poses of the claim. The warrant issued 
by the Court directing delivery ot posses¬ 
sion itself shows that actual possession 
had to be delivered in accordance'^with 
O. 21, R. 35. A presumption thereibro 
arises that the delivery of possession 
took place in accordance with law. The 
decision on this point is sufficient for the 
disposal of the appeal but as the lower 
appellate Court has held that in its opi¬ 
nion only symbolical possession had been 
given and as the point has been argued 
by both the sides fully before me, I shall 
proceed to consider and decide that ques¬ 
tion also The ruling in Shridhar Ma- 
dhavrao v. Ganpati Punja Godse (2) to a 
certain extent supports the contention 
of the appellants’ counsel. The precise 
rule, i. e. “ R. 35” was not the subject 
of consideration in the Bombay case. 

In that case O. 21, R. 95, was the 
subject of consideration, though no 
doubt it is true that the wording of 
both the rules is the same. The facts of 
that case, as given in the judgment of 
Scott, C. J., go to show that the plain¬ 
tiff’s father in execution of a decree had 
purchased the plaint property at an auc¬ 
tion sale and a receipt for possession had 
been given by the plaintiffs to the bail¬ 
iff. Beyond the mere fact of a receipt 
nothing more appears to have been 
shown in that case proving the delivery 
of possession to the plaintiffs after the 
sale. Unless delivery of possession is 
given on the spot in either of the me¬ 
thods provided by O. 21, R. 95, or O. 21, 
R. 96, it is easy to see that possession 
cannot be said to have been given accord¬ 
ing to law. In fact in that case the 
learned Judges clearly held that posses¬ 
sion of any kind had not been given at 
all. The following passage in the judg¬ 
ment at p. 562 (of 43 Bom.) makes it quite 
clear : 

“ Both Courts have held that the cultivable 
land-and the house, which are the subject of the 
suit, were od 3rd July 1901, and had for some 
time previously been, in the possession of de¬ 
fendants 1 to 3 and that defendants 1 to 3 were 
not disturbed in their possession on the date of 
the receipt, but that the statements were made 
in it both by the plaintiffs and by the bailiff ^s 
to possession having been given to the plaintiffs 
which were entirely false.” 





Salamat Ali V. Ali Aktiar (Abdul Kaoof, J.) * Lahore 33 


Thus it is evident that neither actual 
nor symbolical possession had been given. 
This finding was quite sufficient for the 
disposal of the suit in that case. It was 
not necessary for the learned Judges to 
have decided the question whether sym¬ 
bolical possession could entitle the 
plaintiffs to bring subsequently a suit 
for possession on the strength of the 
symbolical possession. Zlahadeo Sakha, 
ram V. Janu Naviji Hatley (4) was also 
relied upon on behalf of the appellants. 
This no doubt supports the appellants’ 
contention. 


The view taken by the Bombay High 
Court appears to bo opposed to the deci¬ 
sions of the other High Courts. So 
far as the Calcutta High Court -is con¬ 
cerned, it has always been held that 

i symbolical possession given in execution 
proceedings to which the judgraent-deb- 
'tors are parties is to be deemed equal to 
actual possession as against them. This 
was clearly laid down in the Full Bench 
case reported as Jnggobundhii Mukerjce 
V. Bam Chunder Bysack (5). This case 
Was relied upon in a case argued before 
their Lordships of the Privy Council, 
and their Lordships adopted the rule 
laid down there and based their judg¬ 
ment upon it. The precise question 
which has been raised before me was 
raised in the argument before their Lord- 
ships. The case decided by their Lord- 
ships is reported as Radha Krishna v. 
Bam Bahadur (6). The question as to 
the nature of symbolical possession arose 
In relation to 150 bighas of land which 
was capable of delivery of actual posses¬ 
sion. The argument in the case repor¬ 
ted at p. 269 would show that Dr. Abdul 
Majid for the appellants tried to distin¬ 
guish the case of Joggohundhu Mitter v. 
IPurnanund Gossami (7), upon the ground 
that that case related to certain lands 
which were in the possession of tenants 
snd that therefore it did not apply to 
the case where land was capable of being 
sotually taken possession of. In spite of 
this argument their Lordships of the 
Privy Council applied the rule laid down 
in Juggobundhu Mukerjee v. Bam Chun¬ 
der Bysack (5), which was the basis for 
the decision in Jaggobundhu Mitter v. 
Purnanand Gossami (7). The Bombay 


, (4) 1 

[1911] 

1 8G Bom. 378=«14 I. 0. 447 (F.B.).i 

(6) 1 

1880] 

1 6 Oal. 684 (F.B.). 


19181 

1 43 I. 0. 2G8 (P.O.). 

■ 1 

[1669] 

1 16 Cal. 580. 


1920 L/5 & 6 


decision in Mahadev Sakharam v. Jamc 
Namji Hatley (J) ai>pareDfly did not 
fiii'l favour with their Lordsliips. 

The decision of their Lordshii>s of the 
Privy Council is therefore opposed to the 
view contended for })Gfore me. I may 
mention that in this case no question of 
limitation arises. The suit of fclie plain- 
till' is admittedly within time. All tliat 
has been contended before me is that the 
suit is barred by S. 47, Civil P. C., in¬ 
asmuch as tbo only remedy open to the. 
plaintiti is to seek execution of iiis de¬ 
cree under which up to now no posses¬ 
sion according to law has been delivered. 
A similar contention was raised in the 
case of Jagannath w Mila}) Chajid {S) 
before the High Court of Allahabad. 
Their Lordships, relying upon various 
rulings of the Calcutta High Court, held 
that 

" where formal possession has been given under 
a final foreclosure decree but the mortgagor has 
continued in actual possession the remedy is by 
suit and not under S. 24i, Civil P. C.’* 

In tliat case the question of limita¬ 
tion was raised, and in the present case 
as above stated, no question of limitation 
arises. The only question is whether 
the plaintiff should seek possession] 
through the execution Court. On the! 
facts found in this case the execution of 
the decree has taken place; possession 
has been delivered under it and after a 
full execution of the decree proceedings 
thereunder have come to an end. It is 
not possible to execute the decree which 
has already been fully executed. In my 
opinion there is no merit in the defence 
set up by the defendants. I decide the 
second point also against the appellant. 
There remains only the third question 
as to the demolition of the wall. I en¬ 
tirely agree in the view taken by the 
Court of first instance on this point. The 
decree for possession was a decree for the 
entire plot. The claim for the demoli¬ 
tion of the wall was incidental to the 
claim for possession. If the defendant 
Sayyed Ali chose to build a wall on the 
land belonging to the plaintiff, and al¬ 
lowed the wall to remain on the land 
after a decree for complete possession 
had been given to the plaintiff, the wall 
acceded to the land and became the pro¬ 
perty of the plaintiff. In my opinion it 
•was unnecessary for the plaintiff in this 
case to seek a relief for the demolition 


(8) [1906] 28 All. 722. 
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of the wall. As however the Courts be¬ 
low have given a decree for its demoli¬ 
tion, I need say nothing further about 
it. In view of the above finding the ap¬ 
peal must fail. I accordingly dismiss it 
with costs. 

B.M./b.K. Appeal dismissed. 
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Abdul Eaoof, J. 

Alayiji and others —Defendants—Appel¬ 
lants. 

V. 

Ghulam l^Iuhainmad and others — 
Plaintiffs—Bespondents. 

Second Appeal No. 772 of 1919, Deci¬ 
ded on 19th November 1919, from decree 
of Dist. Judge., Hissar, D/- 1st March 

1919. 

(a) Cosharer—Common land cannot be 
used by one to affect rights of others at par¬ 
tition. . 

No individual proprietor can appropriate to 

himself a portion of the common land and use 
it in such a way as to afiect the rights of all 
the coshaiers at the time of partition. 

[P 37 C 2 ] 

(b) Specific Relief Act (1877), S. 54 — For 
injunction against cosharer to prevent ap¬ 
propriating portion of common land special 
damage need not be proved but suit must be 
without delay. 

In order to restrain a cosharer from appro¬ 
priating a portion of the common land, it is not 
necessary to give proof of special damage, but 
the suit must be brought without delay and 
before the defendant has erected substantial 
building son the land. [P 36 0 2, P 37 C 1, 2] 

Tek Chand —for Appellants. 

Nanak Chand--ior Bespondents. 


Judgment. —The suit out of which 
this second appeal has arisen related to 
a plot of land measuring 225 square 
yards situated in the town of Toshan. The 
parties are cosharers. This town of 
Toshan is said to have been divided into 
Panas, one of which is named Pana Opro. 
It appears that this Pana is owned and 
possessed by two sets of cosharers. The 
plaintiffs and some other persons are the 
owners of nine out of sixteen shares in 
it and the remaining cosharers own the 
rest of the Pana. These latter sharers 
are butchers by profession. The plot in 
dispute is a vacant site and admittedly 
is situate in Pana Opra. Data Bam and 
Tuhian, defendants 3 and 4, are alleged 
to have long been in occupation of this 
plot. They, describing themselves as 
owners and occupiers of the plot, consti¬ 
tuting a nauhra, belonging to them, sold 
it to Manji and Dulla, cosharers in the 


seven shares of the Pana, by two sale 
deeds, both dated 6th August 1916. De¬ 
fendants 1 and 2 took possession of the 
plot as vendees from Data Bam and 
Tuhian. The plaintiffs filed a suit against 
the four defendants mentioned above on 
the following allegations, viz., that the 
plot in dispute was part of the common 
land in Pana Opra; that on a private par¬ 
tition between the cosharers of Pana 
Opra it had fallen to the shares of the 
nine-anna sharers; and that defendants 
1 and 2, pretending to have purchased 
the plot from defendants 3 and 4, had 
taken exclusive possession of it and were 
going to construct a building upon it. 
They alleged the two deeds of sale to be 
fictitious and invalid and claimed the 
following reliefs in their plaint: That a 
decree for i)osses3ion of the land measu¬ 
ring 225 square yards be passed in their 
favour and that defendants 1 and 2 may 
be prohibited by a perpetual injunction 
from interfering with the rights of the 
plaintiffs and other cosharers in the land. 

Defendants 3 and 4 did not defend the 
suit; defendants 1 and 2 contested the 
suit upon the following pleas: That the 
site appertained to Pana Opra but that 
it formed part of the abadi, that Toshan 
being a town, according to the wajibul- 
arz, every occupier of the abadi land was 
its proprietor and possessed the right of 
making, transfers; that at first there was 
a nauhra of defendants-vendors which 
fell down through rains but was after¬ 
wards restored by them; and that under 
the two sale deeds the said defendants 
3 and 4 had executed a sale relating to 
the land which they were fully competent 
to do. They denied the fact of partition 
alleged by the plaintiffs and also the fact 
of the exclusive possession of the co- 
sharers of the nine annas. They pleaded 
that plaintiffs had no right to institute 
the suit against the defendants without 
having a partition duly made. It is 
stated in the plaint that defendants 1 
and 2 took wrongful possession of the 
land on 11th December 1917, and began 
to make constructions upon it. Proceed¬ 
ings against them in criminal Courts 
were taken, but on their producing the 
two registered sale deeds executed by 
defendants 3 and 4 the complaint was 
dismissed on 4th March 1918. The suit 
was instituted within three days of the 
dismissal of the complaint, i. e., on 7th 
March 1918. It may be mentioned in 
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LhU connexion that the plaintiffs almost 
immediately applied to the Court for the 
issue of an injunction prohibiting the 
defendants from proceeding with the con¬ 
templated building on the disputed land. 
The Court of first instance found that the 
site in suit was situate inside the abadi 
of^ the town and that it had no concern 
with the shamilat and that as such every 
inhabitant owned the land in his posses¬ 
sion, It went on to find that defendants 
3 and 4 were in occupation of the land 
as the inhabitants in the abadi and that 
according to the wajibularz they had a 
right to make a transfer in favour of 
defendants 1 and 2. That Court also 
found that the allegation of the plain¬ 
tiffs as to the partition of shamilat land 
and as to the falling of the plot in dis¬ 
pute to the share of the nine-anna share¬ 
holders in Pana Opra was not established 
On these findings the Court of first 
instance dismissed the suit of the plain- 
tiffs. It may be observed that the only 
ground upon which the defendants 
pressed their claim to remain in exclusive 
possession of the plot was that they had 
purchased it from the occupiers accord¬ 
ing to the provisions of the wajibularz. 

It was under this title that they 
claimed to be entitled to remain in ex¬ 
clusive possession. No doubt they also 
set up a plea that the plaintiffs were not 
entitled to institute this suit without 
having obtained a partition, but from the 
discussion on the point in the judgment 
of the Court of first instance it does not 
appear that the defendants based this 
argument^ on the plea that a cosharer 
was not ' entitled to eject another co- 
sharer, who had taken exclusive posses¬ 
sion of joint land, without provipg special 
damage or injury. The plaintiffs pre- 
ferred an appeal to the lower appellate 
Court, That Court agreed with the first 
Court in the findings that a partition 
among the cosharers of Pana Opra was 
not established, that the plot in dispute 
was situate inside the village within the 
ditch, and that according to the wajibul¬ 
arz every inhabitant of the abadi, whe¬ 
ther a proprietor or not, was entitled to 
alienate the abadi land exclusively in his 
occupation. But as regards the actual pos¬ 
session of defendants 3 and 4 the lower 
appellate Court came to a different con¬ 
clusion. It held that the sendees had not 
succeeded in establishing the exclusive 
possession of the land by defendants 3 
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and 4 their vendors. It therefore found 
that defendants 3 and 4 had no right to 
tonsfer the land to defendants 1 and 2. 
The land admittedly was a vacant site 
and so the Court below held tliat all the 
proprietors of Pana Opra had a share in 
R. Having come to that conclusion the 
Court held that both the plaintiffs and 
defendants were entitled to joint posses. 
Sion of the land and that the defendants 
bad no right to take exclusive possession 
of It. It accordingly set aside the decree 
of the Court of first instance and passed 
a decree for joint possession in favour of 
the entire proprietary body of Pana Opra. 

Against the decision of the lower appel- 
late Court the present appeal has been 
preferred. Ten pleas have been raised 
m the memorandum of appeal presented 
to this Court. In the first plea it is 
urged that the plaintiffs having failed to 
establish their exclusive possession in 
accordance with the partition alleged by 
them, the suit ought to have been dis¬ 
missed. Looking at the plaint as a whole 
It is clear that the plaintiffs did not base 
their claim upon this ground alone. They 
clearly set up as their cause of action 
the wrongful exclusive possession of the 
plot by the defendants under colour of 
the sale deeds executed by defendants 3 
and 4. Ground No. 2 is a repetition of 
ground No. 1, Ground No. 3 is not quito 
intelligible. The lower appellate Court 
has clearly found that any vacant land 
lying within the area of the Pana must 
be taken to belong to the whole proprie¬ 
tary body of the Pana. No importance 
is attached to the fact that the land lay 
in the shamilat Pana, or within the abadi. 
Grounds Nob. 5, 6, 7 and 8 raise the plea 
of the defendants’ exclusive ownership 
of the plot under the sale deed by the 
two alleged inhabitants of the abadi, and 
this no doubt has been the only ground 
upon which the defendants have tried to 
sustain their right to remain in exclusive 
possession of the plot. At least it so 
appears from the judgment of both the 
Courts below. In this Court however 
an attempt has been made to argue that 
even taking it for granted that the land 
belonged to all the cosharers in the Pana, 
the plaintiffs have no right to eject the 
defendants without proving special dam¬ 
age or injury. It is contended that the 
only remedy which the plaintiffs have is 
to have a partition made. In support 
of this argument the learned vakil for 
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the aiipellanfe has cited three decisions of 
the Punjab Chief Court and has argued 
that on the authority of these decisions 
the suit of the iilaintiffs must fail. The 
rulings cited are Majjic v. Tcja Singh (l), 
Iliflayat AH Khan v. Basil AH Khaii (2) 
and Ghulam Aluhammad Khan v. Buta 
(3). The decision in v. Tcja 

Siyigh (l) is by a single -Judge and is 
based upon a decision of a Division Bench 
in Uidai/at Ali Khan v. Basil AH Khan 
(2). There is a reference also to the 
ruling in G/< a?<77n. Muhammad Khan v. 
Bnta (3). I shall therefore examine the 
facts of the two earlier cases for the pur¬ 
pose of seeing whetlier the argument 
advanced by the learned vakil gets any 
support from those decisions. In Ghu¬ 
lam Muhammad Khan v. Buta (3) the 
facts were entirely different from those 
of the present case. The plaintiff in that 
case was the owner of 2^5th9 of gora deh; 
the defendants owned 3/5ths sliare 
therein. The principal defendant among 
them erected a belna or sugarcane press 
with a kotha attached to it. The plain¬ 
tiff sued for a declaration of his right 
and for the removal of the constructions. 
The defendant set up no exclusive right 
of ownership in the land on which ho 
had built but he simply claimed the 
right to use the land as a cosharer. The 
learned Judges at p. 662 (o/1830 P. B.) 
made the foUosving remarks: 

“No doubt he (plaintiff) would be entitled 
to a decree defendant were setting up a 
proprietary title to the land he has built on. 
But defendant has hardly done this: he has 
indeed asserted a possession for many years, but 
he admits that this is one of user only, and that 
it is liable to be interfered with by a partition.” 

This clearly distinguishes that case 
from the i)resent one. In this case, as 
stated above, the defendants claimed an 
exclusive right of possession and owner¬ 
ship by reason of the sales made in their 
favour by defendants 3 and 4, who were 
described as the full owners of the plot. 
The learned Judges further on the same 

page in the next paragraph remarked: 

“It appears to us that one proprietor could only 
object to such an user of the ground by aoother 
if he could show (1) that the act was not oue of 
user merely, but was intended as an assertion of 
individual right which, if unchecked, would de¬ 
prive the plaintiff with others of a portion of 
the common land altogether, or (2) that the 
user by defendant interfered with plaintiff’s own 
right of user.” 

(1) (.191? 29 P. R. 1918=44 I. C. 844. 

(2) L1892] 54 P. R. 1892. 

(3) [1889] 187 P. R. 1889. 


The statement of the law contained in 
this passage is significantly applicable to 
this case. Here the defendants have at- 
temi)ted to deprive the other cosharers 
for all time of the ownership over this 
piece of land. The facts of the case re¬ 
ported as JTidayat Ali Khan v. Basil 
Ali Khan (2) were shortly these: Sixteen 
members of the proprietary body of 
Gohana sued to obtain an order for the 
demolition of a building erected by the 
defendant upon a certain plot of land of 
which the defendant was also a proprie¬ 
tor. The land formed part of the abadi 
and was therefore common to the whole 
village. The first Court had decreed the 
claim, but the Divisional Judge of Delhi 
dismissed it, holding that the plaintiffs 
had not shown that they had suffered 
special damage or injury. The le.arned 
Judges of the Chief Court dealing with 
the facts of the case in appeal observed : 

‘‘Certainly no sort of acquiescence on plain¬ 
tiff’s part is established, and all that can be said 
under this head is, that if they bad filed a suit 
in the civil Court immediately, instead of ap¬ 
plying to the revenue authorities . . . actual 
erection of the building by defendant might 
have been stayed by means of a temporary in¬ 
junction.” 

In this case from the facts stated above 
it is clear that no building had been al¬ 
lowed to be erected ; the plaintiffs took 
immediate steps to prohibit the defen¬ 
dants from proceeding with the construc¬ 
tion of any building. They immediately ap¬ 
plied to the Court for the issue of an in¬ 
junction prohibiting the defendants from 
proceeding with the building and obtained 
an order from that Court. The prin¬ 
ciple involved in the decision of the 
learned Judges of the Chief Court is 
enunciated in the case of Nocury Lai v. 
Bindabun^ Chunder (4), a passage from 
which is quoted by the learned Judges in 
their judgment at p. 200, {of 1892 P. i?.). 

That passage runs thus: 

“There is considerable difference between a, 
case in which the other cosharers, acting with 
diligent watchfulness of their righlR, seek by an 
injunction to prevent the erection of a perma¬ 
nent building, and a case in which, after a per¬ 
manent building has been erected at consider¬ 
able expense, he (i. e , one cosharer) seeks to 
have that building removed. In a case such as 
that last mentioned, the principle which seems 
to have been settled by the decisions of this 
Court is this, that though the Court has a dis¬ 
cretion to interfere and direct the removal of the 
building, this is not a discretion which must 
necessarily be exercised in every case ; and as a 
rule, it will not be exercised unless the pla intiff 

(4) [1882] 8 Cal. 70S. 
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is ftble to show that injury has accrued to him 
by reason of the erection of the building, and 
perhaps further, that he took reasonable steps in 
lime to prevent the erection.” 

Here there is no building of any kind 
yet erected. No question of laches can 
therefore arise. This case, instead of 
supporting the argument of the learned 
vakil for the appellant, goes a long way 
to demolishing it. Benton, J., at the con¬ 
clusion of his judgment at p. 202 (of 
1892 P. jP.), made some significant re¬ 
marks which may be taken into con¬ 
sideration in deciding this case. He 
observed : 

“I would not have it supposed that I regard 
the defendant’s conduct in occupying this com* 
mon land in breach of an express rule ou the 
subject in the wajibularz, and In spite of the 
remonstrances of the co owners, with other than 
extreme disfavour. 1 should regret if our re* 
fusal of the particular remedy prayed for were 
regarded as a denial of justice absolutely, or if it 
should give other co'owners of common property 
encouragement to take similar course. I would 
only observe that the village proprietors are not 
concluded by this case from obtaining their 
redress for the encrcaohment on the common 
property, and there is every likelihood that they 
might have successfully prevented it by timely 
application to the civil Court before any con* 
siderable expenditure was incurred.” 

Now, I am bound to say that this case 
fully supports the case of the plaintiffs. 
Broadway, J., evidently based his deci¬ 
sion upon this principle. It is remark¬ 
able that Mr. Tek Gband has not been 
able to cite a single casein which the 
question of construction of a building 
and the principle of laches was not in¬ 
volved. He has strenuously argued be¬ 
fore me that in spite of plaintiffs’ protest 
his clients were able to build a wall or 
two to a great height. A reference to the 
inspection notes of the Court would show 
that at that time the walls had been 
constructed only to the height of a yard 
or two. If the defendant in spite of the 
protest on the part of the plaintiffs went 
on to increase the height of the walls, 
his conduct must be taken into conside¬ 
ration in deciding this case. The prin¬ 
ciple upon which such cases are to be 
decided is laid down‘in a recent decision 
of Scott-Smith, J. (Civil Appeal No. 2782 
of 1917j, the facts of which were some¬ 
what identical with the facts of this 
case. The learned Judge remarked : 

“From thia it is clear that the well had not 
yet been sunk and probably tbo work had only 
just begun when the suit was instituted. Art. 226 
of Battigan’s Digest is to the effect that an 
individual proprietor cannot plant or out trees 
on the common land, nor sink a well except with 


the consent of all the cosbarers. The Courts 
below were aware of this article, but they did 
not act upon it having regard to Kxpln. fl to 
Art. ‘^25. Before me fctrecs has been laid upon 
this explanation and upon the authorities cited 
in it. I do not however think that they apply 
in a case like the present, where tho well had 
not yet been sunk when tho suit was instituted 
and where the plaintiffs came to Court without 
auy delay and asked for au iujuuction. Chuhar 
Sinijh v. Dhauukal Singh (5), Ohasita Ma! v. 
Goja (6) and Ghan Singh v. Sadda Singh (7) 
lay down the custom which governs a case like 
tho present, and if the plaintiffs are held not to 
be entitled to relief iu the present case, it does 
not appear to mo that there is any case in which! 
the proprietors could restrain one of their number 
from appropriating to hind^elf a portion of the 
common bind unless they could show material 
and substantial injury. The plaintiffs’suit was 
brought in accordance with the well established 
custom that no individual proprietor can ap¬ 
propriate to himself a portion of the common 
land and use it in such a way as to affect the! 
rights of all the cosbarers at the time of parti* 
tion.” 

The concludiog words apply with full 
force to the present case. As regards 
vacant lands this Court has always based 
its decisions upon the principle enun¬ 
ciated in the judgment of my brother 
Scott-Smith. The cases Chuhar Siyigh 
V. Dhaunkal Singh (5), Ghasita Mai v. 
Goga (b) and Ilidayai Ali v. Akbar Ali 
(8) lay down the same principle. In 
my opinion the contention of tho learned 
vakil in the face of the above authorities 
cannot be allowed to prevail. The cases 
relied upon by him are opposed to bis 
contention I therefore dismiss the appeal 
with costs. 

_ R^I./r.K. App eal (lismiaaed. 

(5) U8851 74 P. R. l’835. "' 

(6) ilSS5^ 12 P. R. 1S85. 

(7) [1832] 73 P. R. 1882. 

(8) [1873] 76 P. R. 1873. 
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Scott-Smith, J. 

Prabh Dial —Plaintiff—Petitioner. 

V. 

Shambhu Nath — Defendant—Oppo¬ 
site Party. 

Civil Revn. Petn. No, 79 of 1^19, De¬ 
cided on 26th June 1919, from decree of 
Small Cause Court Judge, Delhi, D/- 5th 
December 1918. 

(a) Contract Act fl872), S. 25 (2) — Suit 
on bond —' Consideration received during 
minority—Suit is maintainable but no in* 
terest is recoverable. 

An agreement made by a person of full age to 
compensate a promisee who has voluntarily dono 
Bomething for the primisor at a time when the 
promisor was a minor, falls within the terms of 
S. 25, CL 2, and is enforceable, but no interest 
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can be recovered upon such an agreement: 11 
J. C. 321. (.P38C1] 

(b) Provincial Small Cause Courts Act 
(1887), S. 25—Under S. 25. High Court has 
wider power of interference than under Civil 

P. C. (1908). S. 115. 

Under S. 25, Provincial Small Cause Courts 
Act. the High Court has wider powers of inter¬ 
ference than under S. 115, Civil P. C. [P 33 C 2] 

Ja(jan Nath —for Petitioner. 

Badri Nath Kapur —Opposite Party. 
Judgment.—This is an application 
under 3. 25, Small Cause Courts Act, for 
revision of the order of the Judge, Small 
'Cause Court, Delhi, dismissing the plain¬ 
tiffs suit for Es. *30. The parties are 
brothers and the suit is based upon a 
bond for Es. 200 executed by the defen¬ 
dant in favour of the plaintiff on 18th 
February lhl3. The consideration is 
stated to be expenses incurred on the 
marriage of the defendant, which took 
place years before the execution of 
the bond. At the time when it was exe¬ 
cuted the defendant was some 18 years 
and 9 months of age, but at the time 
when the debt was incurred he was a 
minor. The lower Court was of opinion 
that the defendant could not incur any 
debt while he was a minor and that 
therefore at the time when the bond was 
executed there was no debt which the 
plaintiff could have recovered and the 
bond was consequently without consi¬ 
deration. The lower Court has omitted 
to consider S. 25 (2), Contract Act, which 
says that an agreement made without 
consideration is void unless it is a pro¬ 
mise to compensate wholly or in part a 
person who has already voluntarily done 
something for the promisor. It is con¬ 
tended on behalf of the petitioner that 
the bond was a promise by the defendant 
to compensate the plaintiff who had pre¬ 
viously voluntarily done something for 
the defendant, i. e., had spent money on 
getting him married. In Karam Chand 
V. Mt. Basant Kaiir (l) it was held that 
an agreement made by a person of full 
age to compensate wholly or in part a 
promisee svho had already voluntarily 
done something for the promisor even at 
a time when the promisor was a minor, 
did fall within the terms of S. 25, Cl. (2), 
Contract Act. Having regard to this 
ruling the decision of the lower Court 
Ithat the bond is void is erroneous. 
Mr. Kapur, on behalf of the respondent, 
cited Ramgopal JhoonjhoonwalLa v. 


Joharallm Ehemka (2) and supported the 
proposition that an error by the Small 
Cause Court on a question of limitation 
does not justify the interference of the 
High Court under S. 115, Civil E. 0. That 
ruling was however dissented from in the 
Punjab Chief Court case of Sarah Dial- 
Ishar Dass v. Devi Vitta Mall-Gordhan 
Das (3). Moreover the present applica¬ 
tion for revision is under S. 25, Small 
cause Courts Act, under which a Court 
has wider powers than under S. 115, 
Civil P. C. I am therefore of opinion 
that the High Court has full power to in¬ 
terfere on the revision side with the order 
of the lower Court in the present case. 

It is however contended by Mr. Kapur 
that the lower Court has found that the 
consideration for the bond is not proved. 
This, I think, was merely a remark made 
by the Court at the end of its judgment 
without fully appreciating the evidence 
on the record. The Court really did not 
have to go into the question of consi¬ 
deration at all, as it was of opinion that 
the suit failed on another ground. The 
defendant does not appear to have been 
asked whether he executed the bond or 
not, but he denied having borrowed any 
money. At the same time he admitted 
that his brother had spent money on get¬ 
ting him married. The evidence of the 
plaintiff himself and of Ganga Sahai, the 
writer of the bond, is sufficient to show 
that the defendant voluntarily executed 
the bond after admitting receipt of the 
consideration. Under these circumstances 
I consider that the consideration is suffi¬ 
ciently proved. At the same time I do 
not think that the plaintiff is entitled to 
any interest. He is merely entitled to 
be compensated for the money actually 
spent by him and to nothing further: see 
the remarks in Karam Chand v. Mi. 
Basant Kaur (1). 

I therefore allow the revision, and set¬ 
ting aside the order of the lower Court 
give the plaintiff a decree for Es. 200 
against the defendant with costs in pro¬ 
portion in both Courts. 

r.M./r.K. Petition allowed. 


(2) [1912] 39 Oal. 473=15 I. C. 647. 

(3) L1918] 46 I. 0. 541. 


(1) U911] 31 P. R. 1911=11 I. C. 321. 
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Ohevis and Dundas, JJ. 

Lachman Das and others —Plainfciffs— 
Appellants. 

V. 

Sunder Das and others —Defendants— 
Respondents, 

Second Appeal No. 2944 of 1916, De¬ 
cided on 4th June 1920, from decree of 
Dist. Judge, Rawalpindi, D/- 11th July 
1916. 

^ (a) Limitation Act (1908), S. 6—Exten¬ 
sion in favour of one can be tacked on to 
extension in favour of another only when 
first person dies while under disability and 
second is his legal representative and is under 
disability at time of first's death. 

The only case in which under S. 6, an exten¬ 
sion of limitation in favour of one person may 
be tacked on to an extension in favour of a second 
person is where the first person dies while still 
under a disability and the second person is his 
legal representative who is also under a disability 
at the time of his death. LP 39 G 21 

(b) Limitation Act (1908), Ss. 6 and 9— 
Right to challenge alienation accruing prior 
to plaintiff’s birth — Extension cannot be 
claimed. 

Where the right to challenge an alienation 
accrues before the birth of a plaintiff he cannot 
ol^im an extension of limitation under S. G. 

LP 40 0 1] 

Hargopal —for Appellants. 

Sheo Narain —for Respondents. 
Judgment. —This is a suit by the four 
sons of Harbhagwan for a declaration 
that the sale of 53 kanals 5 marlas of 
land effected by him on 27th August 1900 
shall not affect their reversionary rights. 
The suit was decreed by the first Court, 
but the learned District Judge on appeal 
held that the claim was time barred and 
dismissed it. The plaintiffs appeal to 
this Court. While the case has been 
pending in this Court, Harbhagwan, who 
was a defendant, has died; this however 
makes no difference to the case. 

It is admitted that the article of the 
Limitation Schedule applicable to this 
case is Art. 120, which lays down as the 
period of limitation six years from the 
time when the right to sue accrues. The 
right to sue undoubtedly accrued when 
the sale was effected, i. e., on 27th 
August 1900, but at that time only the 
eldest of the four sons was in existence. 
This son, Lachman Das, was born on 
27th October 1891, so he was over 21 
years of age when this suit, which was 
instituted on 6th May 1913, was lodged. 
Lala Hargopal, who appears for the plain¬ 
tiffs-appellants in this Court, admits that 
the suit is barred so far as Lachman Das 
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is concerned. T!ie second son, Sunder 
Singh, was born in or about 1904; the 
third, Saran Das, in or about 1908, and 
the fourth, Bodh Raj, io or about 1911. 
Thus all three of these were born after 
the alienation, but Sunder Singh and 
Saran Das were born before their eldest 
brother had attained the age of 18,. Lila 
Hargopal cla,iras that the suit is within 
limitation so far as all three are con¬ 
cerned. He relies on S. 6. Lim. Act, 
which lays down that whore a person en¬ 
titled to institute a suit is. at the time 
from which the period for limitation is 
to be reckoned, a minor, ho may institute 
the suit within the same period after the 
disability has ceased, as would otherwise 
have been allowed from the time pres¬ 
cribed therefor in Col. 3, Sch. 1. Lala 
Hargopal argues from the words of the 
section that time did nob began to run 
against Lachman Das until he attained 
the age of 18 years, and that therefore 
the time from which the period of limi¬ 
tation is to be reckoned is the date when 
Lachman Das attained the age of 18 and 
that the minor plaintiffs are therefore 
entitled to the benefit of S. 6. We are 
unable to agree with this contention. 

' In our opinion, the words in S. 6, ' the 
time from which the period for limita¬ 
tion is to be reckonad,” refers simply to 
the time specified ip the third column of 
the schedule to the Limitation Act. 
Lala Hargopal is really making an at¬ 
tempt to tack on an extension allowable 
to the eldest brother to an extension in 
favour of the younger brothers. Reading 
the whole of S. 6, we are of opinion that 
the only case in which an extension in 
favour of one person may be tacked on 
to an extension in favour of a second 
person is where the first person dies 
while still under a disability and the 
second person is his legal representative 
who is also under a disability at the time 
of his death: see Cls. 3 and 4 of the sec¬ 
tion. There are various rulings which 
lay down that an after-born son is, like 
all other persons, bound by the law of 
limitation, but none of them seem to be 
exactly on all fours with the present 
case. Lala Hargopal raises the old argu¬ 
ment that the right to sue cannot accrue 
until the plaintiff is born, bub this is 
confusing the right to sue with the power 
to sue. In some cases the after-born son 
entirely loses his right to sue by the fact 
that he is nob born until after the period 
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of limitation has expired. So it is clear 
that the elate from which limitation is 
to be reckoned cannot be postponed until 
the subsequent birth of the claimant. 
Lala Hargopal has referred us to the 
Privy Council ruling published as Bavi~ 
kisliore v. Jain'tranan (l). At the foot 
of p. 079 (of 40 Cal.) the following para¬ 
graph occurs: 

■'On appeal to the Court of the Judicial Com* 
missiouer, the learned .Additional Commissioner 
held that as plaintili 1 had instituted the suit 
within three years of attaining the age of 21, he 
was entitled to the benefit of S. 7, Lira. Act, of 
1877, and the suit was not barred as against him; 
but he held that it was barred as against his 
younger brothers, who were born after the com¬ 
mencement of what he regarded as the adverse 
possession of the defendant Jainarayan. It was 
however conceded before this Board, and as their 
Lordships think rightly conceded, that if plain¬ 
tiff 1 succeeds in the suit his younger brothers 
born before a partition of the estate will be en¬ 
titled to share in the relief.” 

This liowever does not appear to us to 
be a finding of their Lordships that the 
suit of the younger plaintiffs was within 
time, hut merely a finding that plaintiff 
1 single-handed could succeed in the suit. 
We hold that the three minor plaintiffs, 
not haviug been in existence at the time 
when the right to sue accrued, cannot 
take advantage of the provisions of S. 6 
of the present Lim. Act, and we uphold 
tlie District Judge’s decision dismissing 
the suit, and dismiss the appeal with 
costs. 

R. M./r.k. _ Ap peal flisynissed. 

(1) LlOl^l 40 Cal. 060=20 1.0.953=40 I. A- 
213 (P. C.). 
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Petman, J. 

Ghulam Muhammad —Defendant—Ap¬ 
pellant. 

V. 

Bura —Plaintiff—Respondent. 

Second Appeal No. 1158 of 1919, De¬ 
cided on 18th November 1919, from de¬ 
cree of Dist. Judge, Jullundur, D/- 18th 
February 1919. 

(a) Custom (Punjab)—Agricultural tribes — 
For presumption against power of alienation, 
family’s agricultural occupation should be 
proved. 

In order to apply the initial presumption 
against the power of alienation in the case of 
families claiming to bo governed by customary 
law, it is necessary to prove not merely that the 
family belongs to an agricultural tribe but also 
that its main occupation is agriculture. 

No such presumption exists in the case of a 
family which, though belonging to an agricul¬ 
tural tribe, has altogether drifted away from agri¬ 
culture as its main occupation and has settled 


for good in urban life and adopts trade, industry 
or service as its principle occupation and means 
and source of livelihood: 55 P. B. 1908, FoU. 

tP41 C 1] 

(b) Custom (Punjab)—Arains of Jullundur. 

There is no pre.snmption that Arains of Jullun¬ 
dur city are governed by custom: 34 J. C. 126, 
Dist. [P 41 C 1] 

Fakir Chanrl —for Appellant. 

Jagan Nath —for Respondent. 

Judgment.—The facts in this case are 
that one Umar Din, an Arain living in 
raohalla Khadian, in the city of Jullun¬ 
dur, sold his rights of residence in and 
the materials of a house in that mohalla 
on 2l9t August 1909 for Es. 99-14-0. 
The site belonged to the proprietary body 
of that mohalla, Umar Din died recently 
and his brother, the plaintiff’, sued for 
possession of the house on the grounds 
that the house was ancestral and that the 
sale was without consideration or valid 
necessity. The vendee, defendant, pleaded 
tliatas Umar Din was a non-agriculturist, 
the plaintiff could nob object to the sale 
and that in any case the sale was for 
consideration and valid necessity. The 
trial Court dismissed the suit, holding 
that the house was ancestral and that 
the plaintiff and his deceased brother 
were governed by custom but that the 
sale was for consideration and valid 
necessity. The plaintiff appealed and 
the lower appellate Court has held: 

(l) That the plaintiff and his brother 
Umar Din were Arains and though living 
in a city were presumably governed by 
customary law and that the presumption 
bad not been rebutted; (2) that the plain¬ 
tiff’s evidence that the house was ances¬ 
tral had not been rebutted and therefor© 
the plaintiff had a right to contest the 
alienation: and (3) that there was no 
valid necessity for sale. The lower ap¬ 
pellate Court therefore accepted the ap¬ 
peal and decreed the plaintiff’s claim. 

In setting out the facts of the mort¬ 
gages, the lower appellate Court erred in 
stating that not only the first mortgage 
for Rs. 30 but the second mortgage for 
Rs. 90 was in favour of one Sandhu, and 
this no doubt led to the framing of 
ground 2 of this appeal. As a fact 
the second mortgage was in favour of the 
vendee. As explained in Devi Ditta v. 
Saudagar Singh (ij the onus on the 
vendee would be greater in the latter 
case. For the appellant it is contended 
that after setting the issue as to custom 

(1) C1900] 65 P. R. 1900. 



1920 


^Taki V. Allah Ditta 


Lahore 11 


80 as to place the onus on the plaintiff of 
proving that his family was governed by 
custom, the lower appellate Court erred 
in turning round and deciding the point 
on a presumption to the contrary. It is 
contended that no certificate is necessary 
as the present is nob an appeal with re¬ 
gard to the onus which was rightly 
placed, but if the onus was wrongly 
placed the defendant should have had an 
opportunity to meet the new case. It is 
unnecessary to go into this complaint or 
into the questions of consideration and 
necessity, because in my opinion the 
lower appellate Court has drawn a wrong 
presumption. It is admitted that the 
family does not follow agricultural pur¬ 
suits and it is not shown that it ever did 
so. The deceased vendor earned his 
living as a labourer and as a servant. 
The decision in Tej Muhammad v. Sayad 
Muhammad (2), which also related to 
Arains in Jullunder city, is distinguish¬ 
able in that case it was proved that 
the ancestors of the family were agri¬ 
culturists who had migrated to Jullun- 
dur. There is no such evidence in the 
present case. Apparently the head-note 
in that case states the findings too gene¬ 
rally. In Fakharunnissa- v. Malik Rahim 
Baksh (3) it was held that there was no 
such presumption in the case of Arains 
living in the Sabzi Mandi at Delhi and 
again in Muhammad Hayat Khan v. 
Sandhe Khan (4) it was held that no 
such presumption existed in the case of 
Eajputs. I quote the following remarks 
from the latter judgment: 

"It appears to me that in order to apply the 
initial presumption against the po^ver ot alie¬ 
nation laid down by the Pull Bench judgment in 
Oujar V. Sham Das (6) it is necessary to prove 
not merely that the family belongs to an agri¬ 
cultural tribe but also that its main occupation 
is agriculture. As further explained in Raihji 
Lai v.Tej Ram (6) the presumption in favour of 
a restricted power of alienation applies to mem¬ 
bers oPagricuUnral tribes who are members of 
village communities. But where a family though 
members of an agricultural tribe, has altogether 
drifted away from agriculture as its main occu¬ 
pation and has settled for good in urban life and 
adopts trade, industry, or service as its principal 
occupation and means and source of livelihood, 
lam not inclined to hold that any initial pre¬ 
sumption would exist or apply that the power to 
alienate ancestral immovable property by the 
members of such family is necessarily restricted." 


(2) [19161 

(3) L1897J 
1908 
1887] 

(6) [1896] 


122 P. R. 1916=34 I. C. 126. 
23 P. R 1897. 

66 P. R. 1903. 

107 P. R. 1887. 

73 P. R. 1896 (F.B.). 


In the present case it is not shown 
that the family ever followed agricultural 
pursuits or how they became possessed 
of the house in question. It may have 
been bought. I also quote the following 

from the same judgment* 

"Even however if it were held that rrhulain 
Jluhammad and his two sons being Rajputs had 
a re.stricted power of alienation respecting landed 
property, I am inclined to agree with the learned 
District Judge that the rule docs not apply to 
house property oh the class in dispute in the pre¬ 
sent cai-e. I agree with him that tbo rule would 
j'pply to property connected with ancestral lauds, 
and not to bouse property altogether unconnec¬ 
ted and which was acquired in a town or citv as 
a means of investment." 

There is no evidence relating to the 
history of this house, and it cannot he 
assumed that the rights in it were ac¬ 
quired in connexion with ancestral agri¬ 
cultural land. Bub even if, as suggested 
in Ellis’ Customary Law (p. 199), the 
above principle bas since been extended 
to all ancestral property, a proposition 
which is denied by counsel for the ap¬ 
pellant, I am of opinion that the plain¬ 
tiff has failed to prove that Umar Din 
had only a restricted power of alienation. 
On this finding it is unnecessary to con¬ 
sider the findings of the lower appellate 
Court regarding necessity. 1 therefore 
accept the appeal and reversing the judg¬ 
ment and decree of the lower appellate 
Court, dismiss plaintiff’s suit with costs 
throughout. 

r.M./r.k, Appeal alloioed , 
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Broadway, J. 

Mani Shigh —Petitioner. 

V. 

Allah Ditta —Opposite Party. 

Civil Revn, Petn, No. 691 of 1919, 
Decided on 3rd February 1920, from 
decree of Senior Sub-Judge, First Class* 

Jhang, D/- 28th May 1919. 

Civil P. C. (1908). O. 2, R. 2 and O. 9, R. 8 

—Suit for injunction prohibiting defendant 
from removing fodder and for value of fodder 
removed—Application for permission to with¬ 
draw suit—Suit dismissed for default—Subse¬ 
quent suit for re-covery of money advanced 
as well as for damages for breach of con- 
ract held not barred. 

Plaintiff sued for an injunction restraining de¬ 
fendant from cutting and removing fodder grow¬ 
ing on his land in contravention of the terms of 
his lease. The defendant having pleaded that the 
deed of lease could not bo sued upon as it was un¬ 
registered, the plaintiff applied for permission to 
withdraw the suit and having failed to appear on 
the date fixed for hearing of the application, the 

suit was dismissed under 0. 9, R. 8, Civil P. C.- 
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He then got the deed of lease compulsorily 
registered and instituted the present suit for re¬ 
covery of the money originally advanced by him 
to the defendant as well as damages for breach of 
contract; 

Held: that 0. 2, R. 2, Civil P. C., was no bar to 
the suit. [P 42 C 2] 

Jagaii Nath —for Petitioner. 
Judgment. —Allah Ditta and Bawa 
Mani Singli entered into an arrangement 
whereby the former undertook to culti¬ 
vate two kanals of his land for the latter 
and to give all the produce to him. In 
return Allah Ditta was paid Rs. 25 in 
advance and was to receive a further sum 
of Rs. 70 per annum for two years. 
This agreement was embodied in a deed 
of lease, dated 26tli September 1917. On 
22nd December 1917 Mani Singh institu¬ 
ted a suit against Allah Ditta in which 
he alleged that he, Allah Ditta, in 
contravention of this lease, had com¬ 
menced to cut and remove the fodder 
growing on this land and asked for an 
injunction prohibiting him from so doing, 
and also for a decree for Rs. 10, being 
the value of the fodder already cut and 
removed. Allah Ditta denied the claim 
and pleaded that the deed could not be 
sued upon as it was unregistered. Mani 
Singh, without waiting for a decision, 
applied for permission to withdraw the 
suit. This application was made on 
15th January 1918; it was fixed for 21st 
January 1918 on which date Mani Singh 
failed to appear and the suit was dis¬ 
missed under O. 9, R, 8, Civil P. C. 
Mani Singh obtained compulsory registra¬ 
tion of the said deed of lease and on 
26 July 1918 instituted the present suit 
olairaing Rs. 100. Of this sum Rs. 25 
represented the original advance and 
Rs. 75 damages for breach of contract. 
The suit was based on the lease-deed, 
dated 26th September 1917. 

The trial Court granted the plaintiff a 
decree, but on appeal the lower appellate 
Court held that the s.uit was barred by 
O. 2, R. 2, Civil P. 0., and dismissed 
Mani Singh's claim. He has moved this 
Court on the revision side through Lala 
Jagan Nath against this order of dis¬ 
missal. It seems to me that the facts 
are very similar to those in the case 
reported as Chaladom Thclan v. Kakkath 
Kunhamhu (l). The former suit was one 
for an injunction and value of fodder 
taken away. The present suit is one for 
a refund of the money advanced and 

(1) C19021 25 Mad. 669! 
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damages for breach of contract. I am 
unable to see tha*^ 0.2, R. 2, Civil P. C,> 
is a bar to the second suit, and I accor¬ 
dingly accept this petition and return the 
case to the lower appellate Court for 
decision on the merits and other points 
raised. Costs in this Court will follow 
the event. 

R.m./r k. Case returned. 
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Broadway, J. 

Des Raj Rughnath Das —Plaintiff— 
Petitioner. 

V. 

Duiii Chand and others —Defendants— 
Opposite party. 

Civil Revn. Petn. No. 470 of 1919, 
Decided on 13th November 1920, from 
decree of Small Cause Court Judge, 
Amritsar, D/- 2nd April 1919. 

Provincial Insolvency Act (3 of 1907) 
Ss. 16 and 24 —If no schedule of creditors or 
if no notice is served, creditor's suit is not 
barred for want of permission. 

A firm was adjudicated insolvent, but no sche¬ 
dule ol creditors, as required by law, was pre¬ 
pared, nor was notice of the insolvency proceed¬ 
ings served on all the creditors. One of the 
creditors brought a suit against the insolvents to 
recover tbo amount of bis debt, but the suit was 
dismissed on tbo ground that no permission bad 
been obtained from the Court under S. 16, Pro¬ 
vincial Insolvency Act. 

Held : that the insolvency proceedings were 
no bar to the suit. [P 43 0 11 

Nand Lai —for Petitioner. 

Sheo Narain —for Opposite Party. 

Judgment.— The firm of Des Raj 
Rughnath Das of Amritsar instituted a 
suit against Duni Chand, Jethu Mai, Amir 
Chand, Lakhmi Chand and Thakar Das, 
described as proprietors of the firm known 
as Duni Chand Jethu Mai of Hoti Mardan, 
in the district of Peshawar. It was 
pleaded by the defendants, inter alia, 
that inasmuch as the firm Duni Chand 
Jethu Mai of which they were said to be 
the proprietors had been adjudicated in¬ 
solvent in 1914, the suit was barred, 
permission under S. 16, Insolvency Act, 
not having been obtained from the insol¬ 
vency Court. The Judge of the Small 
Cause Court, at Amritsar, upheld this 
plea and dismissed the suit. The plain¬ 
tiff firm of Des Raj Rughnath Das has 
come up to this Court on the revision 
side through Dr. Nand Lai complaining 
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against this decision, and I have heard 
Sheo Narain for the respondents, Anair 
Ohand, Lakhmi Chand and Thakar Das. 
The other two respondents were absent, 
although service had been affected on 
them 

The first ground taken by Dr, Nand Lai 
was that the Insolvency Act (3 of 1907), 
was not in force in Peshawar. Mr. Sheo 
Narain however pointed out that this 
was erroneous and drew my attention to 
a notification to be found in the Appendix 
of the N. W. P. Code, at p. 673, by 
which notification Act 3 of 1907 was ex¬ 
tended to Peshawar. Dr. Nand Lai how¬ 
ever contended that, inasmuch as his 
clients (the petitioners) had never been 
served with notice of the insolvency pro¬ 
ceedings in Peshawar and as no schedule 
had been prepared subsequent to adjudi¬ 
cation as is required by the Insolvency 
Act, the insolvency proceedings were no 
bar to the present suit. In support of 
his contention he referred me to Ilarya 
V. Mul Chand (l) which ruling followed 
Arunachala V. Ayyavu (‘i). The present 
ease is very similar to the case decided 
by the Chief Court in 1907. With the 
application which was filed by the in- 
solvents themselves, a list of creditors 
was filed but no schedule was prepared. 
Notice- was issued and on the date fixed 
six out of 39 creditors appeared. The 
then petitioners were adjudicated insol¬ 
vents, and 27th August 1914 was fixed 
for the creditors to prove their claims. 
No creditors appeared and the papers 
were ordered to be filed. From the record 
in the insolvency proceedings it appears 
that the present petitioners were never 
served with notice of these proceedings. 
No schedule, as required by law, was 
prepared, and, therefore the decision in 
Harya v. Mul Chand (l), appears to me 
to be in point. The conclusions arrived 
at by the Court below are therefore erro¬ 
neous, and I accept this petition and 
setting aside the order of dismissal, direct 
that the case be proceeded with in ac¬ 
cordance with law. Costs in this Court 
will follow the event. 

R.M./r.k. Petition accepted. 


(1) [1907] 64 P. R. 1907. 

(2) [1884] 7 Mad. 818. 
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Shadi Lal, J. 

Hup Ram —Appellant. 

v. 

Fazal Din —Respondent. 

Misc. Appeal No. 2325 of 1918, Deci¬ 
ded on 24bh May 1919, from order of 
Dist. Judge, Lahore, D/- 7bb July 1918. 

(a) Companies Act (7 of 1913), S. 158— 
Term "contributory” includes any person al¬ 
leged to be so. 

The term "contributory” as defined by S. 158 
includes any person alleged to be a contributory. 

tr 41 C 1] 

(b) Companies Act (7 of 1913), S. 269— 
S. 269 applies to suit by third person against 
company or its contributory—Company’s suit 
against others need not be stayed owing to 
winding up order. 

Section 269, Companies Act, is intended to 
apply not to a suit or other icgal proceeding 
brought by a Company, but to a suit or proceed¬ 
ing brought by a third person against either the 
company or a contributory of the company. 
There is no reason why a suit brought by a com¬ 
pany should not proceed in spite of an order for 
winding up made after the commencement of 
the suit. [P 44 Cl.*2] 

(c) Civil P. C. (5 of 1908), O. 9, Rr. 8 and 
9 —Voluntary liquidator's suit against alleged 
shareholders dismissed in default—Official 
Liquidator cannot apply to put that person 
on list of contributories. 

Where a suit by the voluntary liquidator of 
a company against a person for the recovery of a 
certain sum of money, said to be due by him to 
the company by reason of his being a share¬ 
holder, is dismissed for default, an application 
by the Official Liquidator for placing the same 
person on the list of the contributories of the 
company is barred by the provisions of 0. 9, 
R. 9. [P 44 Cl, 2] 

S. K. Mukerji —for Appellant. 

Mian Muhammad Shafi, Nihal Chand 
and Tek Chand —for Respondent. 

Judgment. —On 18th December 1917 
a creditor of the Punjab Building com¬ 
pany, which had already gone into vol¬ 
untary liquidation, applied to this Court 
for an order for a compulsory winding- 
up; and on 8th March 1918 that applica¬ 
tion was granted, and Mr. Rup Ram was 
appointed Official Liquidator of the com¬ 
pany. It appears that prior to the 
making of the application a suit had been 
instituted by the voluntary liquidator 
against Maulvi Fazal Din for the reco¬ 
very of a certain sum of money said to 
bo due by him to the company by reason 
of his being a shareholder. Maulvi 
Fazal Din denied his liability as a share¬ 
holder, and it appears that after several 
adjournments due to the absence of the 
voluntary liquidator the suit was finally 
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clismissed on 15fch May 1918 under O. 9, 
R. S, Civil P. C. 

The liquidator now seeks to place 
Maulvi Fazal Din on the list of the con- 
■ ributories of the company. The ques¬ 
tion for determination is whether the 
dismissal of the suit for default precludes 
the liquidator from re agitating the ques¬ 
tion of tlie liability of Maulvi Fazal Din 

f ' 

.as a contributory of tlie company. Now, 
it is beyond dispute that the liquidator 
icould not bring a fresh suit in respect 
|of the same cause of action : vide O. 9, 
R. 9, Civil P. G,, but Mr. Mukerji con¬ 
tends that that rule does not preclude 
the liquidation Court from entertaining 
an application of the liquidator to esta¬ 
blish the liability of the contributory. 
The learned vakil invites my attention 
to S. 2t9, Companies Act 7 of 1913, and 
argues that, as no suit or other legal 
proceeding could, after the making of tlie 
order for the otlicial windir>g-up, he com¬ 
menced or proceeded with against the 
company or any contributory of the com¬ 
pany in respect of any debt of the com¬ 
pany, except by leave of the Court, the 
order of the civil Court was ultra vires 
and should not operate as a bar. The 
learned Judge of the Court below holds 
that this section is inapplicable to the 
present case because (1) it deals witli a 
suit or proceeding against a contributory, 
while Maulvi Fazal Din has not yet been 
proved to be a contributory, and (2) the 
suit or proceeding must be in respect of 
a debt of the company, which means a 
debt due by the company and not a debt 
due to the company. I do not think that 
the learned Judge is right in holding 
that the word “contributory” necessarily 
means a person whose liability as a con¬ 
tributory has been established. The term 
“contributory,” as defined by S. 158, 
includes any person alleged to be a con. 
tributory, and it seems to me that 
Maulvi Fazal Din does come within the 
Ipurview of that definition. Bub the 
'learned Judge is right in his view that 
'the section applies to a suit or proceed¬ 
ing in respect of a debt due by tbe com¬ 
pany, and the suit against Maulvi Fazal 
iDin was not of that description. As I 
read S. 269 it is intended to apply, not to 
a suit or other legal proceeding brought 
by a company, bub to a suit or proceed¬ 
ing brought by a third person against 
either the company or a contributory of 
the company. There is no reason why a 


suit brought by a company should not 
proceed in spite of an order for winding 
up made after the commencement of the 
suit. It is true that the Official Liqui- 
dator would not be able to continue the 
suit without the permission of the Court 
conducting the liquidation, but that is 
purely a domestic matter and has noth¬ 
ing to do witli the Court which is 
dealing with the suit. 

For these reasons I am unable to accept 
the contention that the suit brought 
against Maulvi Fazal Din could not be pro¬ 
ceeded with without the leave of the Court 
and that the order of dismissal under R. 8 
should be regarded as ultra vires. As 
pointed out above, a regular suit for the 
same purpose would be barred, and I am 
not prepared to hold that an apiilication 
under the Companies Act, which jiartakes 
of the nature of a suit, stands on a differ¬ 
ent footing or that the legislature in¬ 
tended that the same matter could be 
re-agitated by moans of a proceeding be¬ 
fore a liquidation Judge. The judgment 
in Pearey Lai v. Porter Official Liqui- 
dator (l) cited by the appellant proceeds 
upon the peculiar wording of the order 
dimissing the suit against the company 
and has no application here. Accordii^ly 
I concur in the conclusion of the District 
Judge that tlie application for placing 
Maulvi Fazal Din on the list of contri¬ 
butories cannot be entertained, and the 
appeal must therefore be dismissed with 
costs. As regards the cross-objections 
filed by the respondent with respect to 
costs in the lower Court, I see no ad¬ 
equate ground for interfering with the 
discretion of the learned Judge. I ac¬ 
cordingly reject the cross-objections. 

R.M./r.K. Appeal dismissed. 

(1) A.I.R. 1914 All. 439=24 I.O. 99. 
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WlIiBERPORCE, J. 

Narain Das —Plaintiff—Appellant. 

v. 

Alahnga Ram and others — Defendants 
—Respondents. 

Second Appeal No. 611 of 1920, Deci¬ 
ded on 25th November, 1920, from decree 
of Dist. Judge, Montgomery, D/- 7th 
January 1920. 

Civil P. C. (5 of 1908), S. 100 — Question 
of re-union of Hindu family is question of 
law. 

The question of the re-union of a Hindu family 
and the facts relevant to prove such a re-unioa 
are matters of law. [P 0 2j 
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Kanivar Narain —for Appellant. 

Badarudin Qureshi for Brij Lai — for 
Respondents. 

Judgment. — In this case one Bui 
Chand had foursons of whom plaintiff and 
defendant 3 were the issue of one mother 
and defendants 1 and 2 of another 
mother. There were constant disputes 
between the two branches of the family 
apd Bui Chand in his lifetime divided 
the bulk of his moveable property, giving 
outstanding debts of Rs. 9,000 to the plain- 
titt and defendant 3 and the same share 
to defendants 1 and 2 who were both 
minors. After this, Bui Chand and bis 
two minor sons continued to live toge¬ 
ther and Bui Chand managed their pro¬ 
perty for them. He has now died and 
the dispute is with regard to the pro¬ 
perty left by him. Defendants 1 and 2 
stated that Bui Chand remained joint 
with his two minor sons and that they 
wore therefore entitled to the property 
left by him. This was found to be the 
case by the first Court, and the lower 
appellate Court, in a judgment wliich 
has dealt little with the point in dis¬ 
pute has agreed with the first Court and 
against this decision a second appeal has 
been preferred on the ground that the 
decision is not based on the evidence on 
the record and that, although it is a 
finding of fact, it is liable to be set aside. 

After a perusal of the record I find 
that, as a matter of fact, there is no 
justification whatever for the finding of 
the lower appellate Court. Defendant 2 
as a witness himself admitted that all the 
foursons were heirs of their father. Defen¬ 
dant 1 in a case decided after Bui Chand's 
death Punjab Bam versus Bui Chand, 
made two applications for the decree 
being set aside and for the impleading of 
Bui Chand s four sons as his legal repre¬ 
sentatives. There were only two wit¬ 
nesses for the defence produced in the 
case, viz., Dogar Ram, a grand-uncle, 
and Mangu Ram. They both stated that, 
after the partition of the moveable pro¬ 
perty, Bui Chand kept some outstandings 
as his own share. Further, after the 
division of the outstandings during Bui 
Chand’s lifetime he himself, sold on be¬ 
half of his minor sons their share, viz., 
Rs, 9,000, to the plaintiff. A dispute 
followed and Bui Chand had to sue de¬ 
fendant 1 and in his suit he described 
himself as the next friend of the minors. 
All these facts show beyond any doubt 


whatever that Bui Cliaiid did net remain 
jointorreunite himself with his two minor 
sons. The judgment of the lower ap¬ 
pellate Court is therefore contrary to 
law, inasmuch as it is entirely opjiosed 
to the evidence on the record. It is also! 
liable to be set aside on second aj)iioal 
as the question of the re-union of a Hindu 
family aud the facts relevant to prove 
such a re-union is a matter of law. The 
lower appellate Court also erred in 
deciding that 

there i.s no evidence as to the amount said by 
the plaintiff to be due under bahis, etc., uo such 
babis being produced nor deeds, etc. As to the 
ornaments and cattle, etc., there is no evidence 
on the record as to this, what it is or where it 
is.” 

This point was not in issue between 
the parties, as the first Court merely 
framed one preliminary issue as to w’be- 
ther Bui Chand remained joint with his 
minor sous. I accept this appeal and 
hold that the plaintiff has proved that 
he is entitled to a share of the moveables 
left by Bui Chand and remand the case 
to the trial Court for a decision as to the 
value of these moveables. The costs of 
this appeal will be costs in the cause and 
the court-fee on the memorandum of ap¬ 
peal be refunded. 

R.M./r.k. Appeal accepted. 
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Rattigan, C. J. 

Ganga Singh —Plaintiff—Appellant. 

v. 

Mt. Dhanno and others —Defendants— 
Respondents. 

Second Appeal No. 76G of 1919, Deci¬ 
ded on 1st November 1919, from decree 
of Disb. Judge, Hoshiarpur, D/- 20bh 
February 1919. 

Husband and Wife—Restitution of conjugal 
rights—Refusal of wife to live with her hus¬ 
band—Danger to health or safety of wife is 
legal ground for refusal of restitution. 

A husband is undoubtedly entitled to the 
society and companionship of his wife just as a 
wife is entitled to the society and protection of 
her husband. But before a Court can be asked 
to compel a reluctant wife to return to her hus¬ 
band’s custody, it must be shown that there is 
no legal ground to justify the wife’s refusal to 
live with her husband. One such ground is that 
the health or safety of the wife is likely to bo 
endangered if she is forced to return to her hus¬ 
band’s bouse. tP 40 C 2] 

Manohar Lai —for Appellant. 

Fakir Chand —for Respondents. 

Judgment. —The parties are Jats of 
Garh Shankar Tahsil, Hoshiarpore Dis¬ 
trict, and the plaintiff Ganga Singh, sues 
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for restitution of conjugal rights as against 
his wife, Mt. Dhanno, and for an injunc¬ 
tion against Mt. Dbanno’s brother Ram 
Chand, her mother Mt. Kirpo, Bela Singh 
(who stood surety for Mt. Dhanno in a 
criminal case), Gauga Singh (Bela Singh’s 
relative and Pala, maternal uncle of Mt. 
Dhanno. It appears that Mt. Dhanno 
was originally married to one Harnama, 
the brother of Ganga Singh; that Har¬ 
nama died some (our years before suit, 
and that after his death Ganga Singh 
married Mt. Dhanno by karewa. Ganga 
Singh is also married to Mt. Uttam Dai, 
the younger sister of Mt. Dhanno, and at 
the time of her marriage with Ganga 
Singh, Mt. Dhanno was a minor about 
16 years old. 

In the present suit the defendants 
denied that any marriage had taken place 
between Mt. Dhanno and the plaintiff 
Ganga Singh, but both Courts have agreed 
in finding against defendants on this point. 
At the same time it is quite clear from 
the materials on the record that the rela¬ 
tions between plaintiff on the one side 
and his wife and her family on the other 
side have been exceedingly strained for 
some considerable time past. In Novem¬ 
ber 1917 plaintiff lodged a complaint in 
the criminal Courts alleging that he had 
been assaulted by Mt. Dhanno, her mother 
and her brothers, and that during the 
assault his wife jeered at him and also 
struck him. His complaint was made 
under S. 35'.:, I. P. C. Subsequently 
plaintiff and his friends were convicted 
of rioting, and in those proceedings it 
was alleged and found established that he 
had endeavoured to carry off' his wife by 
force. The conviction took place on 10th 
of October 1918 and the present suit was 
instituted on 6th February. In his 
complaint in this case plaintiff alleges 
that his wife had taken with her, when 
she left him, cash and ornaments. Upon 
these facta the District Judge refused to 
grant plaintiff’ a decree for restitution of 
conjugal rights, holding that there was a 
reasonable apprehension that her safety 
would be endangered if a decree was 
passed against her and she was compelled 
to return to her husband. 

Plaintiff has appealed to this Court, 
and it has been argued on his behalf that 
though the District Judge had a discre¬ 
tion to grant or withhold the relief 
sought for such discretion must he exer¬ 
cised in accordance with judicial princi¬ 


ples and that in the present case there 
was no reasonable ground for refusing 
plaintiff a decree. On the other hand 
Mr. Fakir Chand for the respondents has 
contended that the District Judge was 
fully justified in dismissing the suit inas¬ 
much as it could not be expected that 
the husband would fail to take his revenge 
when he found the young wife, who is 
the cause of all the struggle, once again in 
his power. It was also pointed out that 
Mt. Dhanno was married to the plaintiff 
when she was of tender age and that it 
is exceedingly doubtful as the District 
Judge remarks whether she ever lived 
with the plaintiff who is married to her 
younger sister. I have carefully con¬ 
sidered the case and the arguments ad¬ 
dressed to me and the conclusion at which 
I have arrived is that no sufficient cause 
has been shown to justify my interference 
with the order of the lower appellate 
Court. A husband is undoubtedly enti¬ 
tled to the society and companionship of 
his wife just as a wife is entitled to the 
society and protection of her husband. 
But before a Court can be asked to compel 
a reluctant wife to return to her hus¬ 
band’s custody, it must be shown that 
there is no legal ground to justify the 
wife’s refusal to live with her husband. 
Such grounds may be of various kinds, 
and one is that the health or safety of 
the wife is likely to be endangered if she 
is forced to return to her husband’s house. 
In the present case there is, I regret to 
say, reason te believe that Mt. Dhanno’s 
position, if she returened to the plaintiff, 
would be fraught with danger to herself. 
It can hardly be expected that the plain¬ 
tiff would overlook all that has occurred 
and his conduct towards his wife has 
been undoubtedly vindictive, even if it 
can be said that it has been not altogether 
unjustifiable. I must accordingly dis¬ 
miss this appeal with costs. 

r.m./r.k. Appeal dismissed, 
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Martineau, J. 

Paras Ram —Plaintiff—Appellant. 

V. 

Dalpat Rai —Defendant—Respondent. 

Second Appeal No. 1281 of 1919, De¬ 
cided on 30th October 1919, from decree 
of Dist. Judge, Hoshiarpur, DI- 6th 

March 1919. 
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PunjabPre emptionAct(1913). S. 22 (5) (a) 

—Withdrawal of deposit — Suit should be 
dismissed. 

^ \Vher 6 in a pre’emption suit the money depo¬ 
sited by the plaintiff is withdrawn, the suit is 
liable to bo dismissed. [P 47 0 1] 

Fakir Chajid—tor Appellant. 

Jaga7i Nath —for Respondent. 

Judgment —The plaintiff in this case 
sued for a declaration that a sale deed 
executed by his brother Prabhu in 1916 
in favour of Dalpat Rai was invalid as 
having been executed without necessity, 
and in the alternative asked for a decree 
for pre-emption. The 6rst Court passed 
a decree declaring the alienation, which 
was for Rs. 400, to be valid only to the 
extent of Rs. 76 but on appeal 'the Dis¬ 
trict Judge has dismissed the suit, end¬ 
ing that the sale was for necessity. The 
plaintiff has filed a second appeal in this 
Court. The consideration for the sale 
was made up of debts due to Munshi 
Ram. A book debt had been incurred, 
and there was also a bond, the last of a 
series of bonds, the first of which had 
been executed in favour of Munshi Ram’s 
father by Prabhu’s father. These debts 
have been discharged by the vendee. 
The necessity for the sale is apparent 
and I cannot agree with the contention 
that the sale was a benami transaction, 
the real purchaser being Munshi Ram. 
The only other point is that raised in 
the first ground, namely, that the alterna¬ 
tive claim for pre-emption has been 
ignored by the low'er appellate Court. 
This contention is correct, but the claim 
for pre-emption must also fail, as the 
money deposited by the plaintiff under 
S. 22, Pre-emption Act, was withdrawn 
by him on 11th November 1918. Sub- 
S, 5 (a) of that section provides that if 
the sura deposited is withdrawn by the 
plaintiff the suit or appeal shall be dis¬ 
missed. I accordingly dismiss this appeal 
with costs. 

r.m./r.k. Appeal dismissed. 
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Abdul Raoop, J. 

Inayat —Appellant. 

V. 

■ Darbara Singh —Respondent. 

Second Appeal No. 2240 of-1919, De¬ 
cided on 14th February 1920, from 
order of Dist, Judge, Ferozepore, D/- 
28th August 1919. 

(») Punjab Pre-emption Act (1913), S. 22 (2) 
and (4)—Extention of time—Appellate Court 
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has all powers of original Court--S. 22 is en¬ 
acted rather to enlarge those powers—First 
Court rejecting plaint, deposit not having 
been within time as extended by it—Appellate 
Court held went out of its way in allowing 
further time and setting aside order reject¬ 
ing plaint, deposit having been within time 
extended by it. 

Sub-section 2 , S. 22 , was enacted rather to 
enlarge the powers of an appellate Court autho¬ 
rizing it to make the same orders with respect 
to an appeal as the original Court can with re¬ 
gard to the original suit. [P 48 C 2) 

In a pre-emption suit filed on the last day of 
limitation the Court ordered the plaintiffs to 
deposit one-fifth of the sale price in cash on or 
before a certain date. O.n this date the plain¬ 
tiffs asked the Court to accept security instead 
of a cash deposit but the Court refused to do so 
and extended the time for making the deposit. 
The plaintiffs having failed to make the deposit 
the Court rejected the plaint. On appeal tho 
District Judge allowed further time and the 
plaintiffs having made tho deposit, be sot aside 
the order rejecting the plaint. The defendants 
preferred a second appeal to the High Court: 

Held', that under the circumstances of the 
case the lower appellate Court ought not to ha^^ 
gone out of its way to exercise the discretion 
extending time in favour of the plaintiffs. 2 

LP 48 C 2, P 49 C-fl 
(b) Practice—Appellate Court—It can 4® 
all which original Court can do. 

According to goneral rules of procedure an 
appellate Court has all the powers which the 
original Court has and can do all that the origi¬ 
nal Court can do. Lf* 48 C 2) 

Sheo Narain —for Appellant. 

B. P. Khosla —for Respondent. 

Judgment. —This second appeal has 
arisen out of a suit for pre-emption 
under the following circumstances: (l) 
Darbara Singh adult and (2) Gurbakhsh 
Singh and (3) Kheta minors, through 
their next friend Mt. Kishno their 
mother, brought a suit for pre-emption 
against Gajjan Singh vendor and Inayat 
vendee. The suit was instituted on 3rd 
December 1918, the last date of limita¬ 
tion. On 5th December 1918, the Court 
under S. 22, Gl. (1), Pre-emption Act, 
ordered the plaintiffs to deposit one-fifth 
of the sale price in cash on or before 
lObh January 1919. On the date fixed 
the plaintiffs tried to persuade the Court 
to accept a security instead of a cash 
deposit. This the Court refused to do. 
It however extended the time for mak¬ 
ing the deposit until 6th February 1919. 
The amount to be deposited was fixed at 
Rs. 500 and in the order it was dis¬ 
tinctly mentioned that no further time 
would be granted. The plaintiffs how¬ 
ever failed to make the deposit and the 
Court acting under sub-S. 4, S. 22, re- 
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jectel th? plaiub on 22Qd August 1919. 
Against this order an appeal was pre¬ 
ferred to the lower appall vte Court by 
the two minor plaintilYs through their 
mother 'Mt. Kishno. Their adult bro¬ 
ther Barbara Singh, for reasons which 
have not been explained, did not join 
them in instituting the appeal, but he 
was joined as a respondent. In tlie 
niemorandinn of appeal four pleas were 
raised to the following effect, namely, 

(1) that Mt. Kishno was prevented from 

depositing the money througii fraud; (2) 
that under the special circumstances 
the lower Court ought to have allowed 
further extension for the deposit of the 
money; (3) that the lower Court was 
in error in liolding tliat further exten¬ 
sion could nob be granted under S. 22. 

The fourth plea was.in the shape of a 
])rayer that in the interest of the minors 
the lower Court should’ be ordered to 
allow the money to be deposited. The 
first plea as it stood in tlie rnecnorandum 
of appeal was utterly vague, but from 
the judgment of the lower appellate 
Court it appears that it was explained 
by alleging fraud on the part of one 
Phuman Khan, who was said to have at 
the last moment backed out of his pro¬ 
mise to lend the required sum for the 
purposes of the deposit. This plea, what- 
ever its effect might have been, does not 
appear bo have been made out by evi¬ 
dence, for the learned Judge does not 
appear to attach any importance to it 
in his judgment. On the contrary the 
learned Judge ai^pears to have overruled 
all the pleas raised in the memorandum 
of appeal for he records the following 
decisive finding on the whole case: 

'T hold that the first Court's order is per¬ 
fectly correct, legal, and just but nevertheless 
as the plaintiffs are minors I will give one more 
opportunity, on condition that Rs. 60 be paid 
as compensation for the defendants.” 

He allowed time for the deposit to 
be made up to the noon on 28bh August 
1919, In accordance with this order 
the plaintiffs deposited Rs. 500 and 
also paid Rs. 50 compensation money 
■within time. The learned Judge there¬ 
fore on 28bh Augugt 1919 accepted the 
appeal of the plaintiffs and set aside the 
order rejecting the plaint. Against this 
appellate order the present second ap¬ 
peal has been preferred. Two main 
contentions have been raised before me 
on behalf of the vendee-appellant. In 
the first place, it has been contended 


that under S. 22 the appellate Court had 
no power to exttend the time for the 
deposit of the one-fifth of the sale price 
in appeal. It is urged that according 
to the correct interpretation of sub-S. (l) 
power is given to the first Court in 
which the pre-emption suit is brought 
to fix the ajnount to be deposited and 
the time within which the deposit is to 
male. Sub-S. 4 makes the following 
peremptory provision: 

If the plaintiff fails within the time fixed 
by t)ie Court, or within such further time as the 
Court may allow to make the deposit or furnish 
the security mentioned in 3Ub-S. 1, his plaint 
shall be rejected.” 

It is contended that it is the first 
Court which has been given the discre¬ 
tion to extend the time for making the 
deposit or furnishing the security relat¬ 
ing to the suit pending before it. Sub- 
S. 2 provides that: 

“in any appeal the appellate Court may at auy 
time exercise the powers conferred ou a Court 
under sub-S. 1,” 

and it is further provided by sub-S. 4 
that if the plaintiff-appellant fails to 
make the deposit within'the time fixed 
by the appellate Court the appeal shall 
be dismissed. It is argued that accord¬ 
ing to the correct interpretation of sub- 
Ss. 2 and 4 the appellate Court is to 
exercise powers of granting further time 
when it has itself made the original 
order requiring the plaintiff-appellant to 
make his deposit within a fixed time. 

It is accordingly argued that the learned 
Judge of the Court belosv had no power 
to extend the time for the deposit which 
the Court of the first instance in its 
discretion had refused bo do. The word¬ 
ing of the section is not very clear and 
may lend colour to this argument. Ac-, 
cording to general rules of procedure the 
appellate Court has all the powers which 
the original Court has and can do all that 
the original Court cap do. Sub-S. 2 does 
not in any way take away or cub down 
the powers of an appellate Court. In 
fact it was enacted rather to emphasize 
and amplify these powers. The decision 
of the question is not free from difficulty 
bub applying general principles it may 
be safely held that the powers of an 
appellate Court have been left intact 
In my opinion sub-S. 2 was enacted 
rather to enlarge those powers, autho¬ 
rizing the appellate Court to make 
the same orders with respect to an 
appeal as the original Court has wijrh 
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regard to the original suit. It has not 
been contended that the right of appeal 
in pre-eraption cases under the ciroum. 
etances contemplated by S. 22 does not 
■exist. If there is a right of appeal from 
pre-emption decrees, the appellate Court 
Tnust be held to possess all the powers of 
an appellate Court in dealing with it. 

The second point urged is that grant- 
ing that the District Judge had the power 
to make the order now in question, whe¬ 
ther under the circumstances of this case 
he ought to have done so. It is admitted 
that the right of pre-emption in its very 
essence is a weak right. The Mahomedan 
law to which the right of pre-emption 
in this country owes its origin itself re¬ 
cognizes the weakness of the right. In 
<act in almost all the Mahomedan law 
textbooks a separate chapter is devoted 
to the consideration of the circumstances 
under which and the manner in which 
this right may be defeated. The Maho¬ 
medan law recognizes certain devices by 
which a right of pre-emption may be 
•avoided: see Patwai Alamgiri, Baillie’s 
Hanifea Law, pp. 612-513; Hamilton-ie 
Hidaya, p. 563, and M. L. Agarwala’s 
Law of Pre-emption, Gh. 9, p. 146, 
2nd Edn., wherein the whole subject is 
fully discussed and illustrated. There is 
no dearth of decided cases on this point. 
As the exercise of the right is opposed to 
public interest, the Courts do not enforce 
it beyond the limit of the necessities 
which have been judicially decided. In 
Sheikh Koodrutoollah v. Mohinee Mokun 
Shaha{l) Mitter, J., said that the right 
was not founded on any antecedent defect 
in the title of the vendor, i e., on his 
legal disability to sell his property to a 
■stranger, but was a mere right of re-pur- 
ohase, not from the vendor bub from the 
vendee. 

There will be found unmerous cases 
spread over all the Indian Law Reports 
in support of this propositioQ, to which 
it is not necessary to refer in debedlas the 
matter is so well known and so genefaitty, 
recognized. No reported case dealing with 
the question relating to the interpretation 
of S. 22, Pre-emption Act, has been cited 
by either side before me, but an unre¬ 
ported judgment of LeRossignol and Wil- 
berforoe, JJ., in Civil Appeal No. 3308 of 
1917, decided on I2bh March 1918, has 
been relied upon, the facts of which were 
somewhat similar to the facts of the pre- 
(1) U870] 4 B. h. R. 134 (P.B.). 
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sent case. Tlie plaintilT in that case was 
first ordered to deposit security in cash 
on 30th May. He failed to make the de¬ 
posit within the time. Tima was twice 
extended with a specific warning that no 
further opportunity would be given him. 
He again failed to make the deposit. The 
plaint was accordingly rejected in accor¬ 
dance with sub-S.4, S. 22. An appeal was 
preferred to the Chief Court, urging that 
the Court of first instance exercised its 
discretion in an arbitrary fashion in dis¬ 
missing the suit. It is not clear whether 
the precise question raised before me was 
raised in that case. Consequently the de¬ 
cision relied upon cannot be useful to the 
appellant on the question of the construc¬ 
tion of S. 22 and its subsections, but the 
ground on which the learned Judges re¬ 
fused to interfere with the order of dis¬ 
missal equally applies to the facts of the 
present case. At the conclusion of their 
judgment the learned Judges made the 
following observation : 

“The suit was in.stituted on the very last day 
of limitation and there is no good reason whv 
persons who bring suits of a peculiar nature, such 
as pre-emption suits, should receive great con¬ 
cessions from the Courts. The right to pre-empt 
as it now stands is of a piratical nature and per¬ 
sons who desire to enforce it must comply strictly 
with the requirements of the law.” 

In another pre-emption case, No, 2753 
of 1910, decided by the Hon’ble Mr. E. A. 
Robertson of the Punjab Chief Court on 
31st March 1913, somewhat similar re¬ 
marks were made with regard to the 
nature of a pre-emptive right. The plaint 
in that case had also been rejected by the 
first Court for nonpayment of one-fifth of 
the purchase money within the time fixed 
and the appellate Court had dismissed 
the appeal. The learned Judge in appeal 
to this Court made the following remark 
in his judgment : 

“There are no special equities in favour of a 
person who asserts his rights of pre omption and 
as this is particularly a harassing kind of litiga¬ 
tion, the plaintiff was properly called upon to de¬ 
posit the one-fifth of the value of the property 
and when bo fails to do so and is absent on the 
-date of the hearing, I cannot see that there is 
any reason to make it easy for him. I 

notice thalv^^t was filed on the day before 
the date of limitarfon—have expired.” 

Now in this case also the 
stifcuted on the very last day of firnlxra- . 
tion and this was also a pre-emption suit. 
The additional facts which tell against 
the plaintiffs are these: (a) that in the 
first place the adult plaintiff kept out of 
the appeal, which was filed only by his 
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minor brothers through their mother; 
(b) the appeal was allowed to be dis¬ 
missed for default. Then an application 
for its restoration was made and these 
proceedings took several months and the 
appeal eventually was decided on 22nd 
August by which time for deposit was 
extended up to 28th August. Thus the 
plaintirt's managed to gain six months 
time in this manner, and (c) a false plea 
of fraud was invented for the purpose of 
persuading the Court to extend the time. 
Taking these facts into consideration the 
plaintiffs in this case were not entitled 
to any consideration. The Court of first 
instance had granted them extension of 
time for the deposit with a warning that 
no further time would be granted; as 
(there appeared to be no prospect of the 
deposit being made, the first Court was 
driven to make an order according to law 
and reject the plaint. In the face of these 
circumstances the lower appellate Court 
ought not to have gone out of its way to 
exercise the discretion of extending time 
in favour of the plaintiffs. This ground 
is sufficient for accepting the appeal and 
setting aside the decision of the lower 
appellate Court. After holding “that the 
first Court’s order is perfectly correct, 
legal and just” the only legitimate course 
open to the lower appellate Court was to 
have refused to interfere with that order. 
The only justibcation given by the learned 
Judge in his judgment is expressed in 
these words: “But nevertheless as the 
plaintiffs are minors, I will give one 
more opportunity, etc., etc.” 

The learned Judge in making the obser¬ 
vation altogether forgot that the minor’s 
adult brother Barbara Singh w’as also a 
co-plaintiff in the case and had kept be¬ 
hind the scene. It is easy to perceive 
that he was as much interested in the 
appeal as his two minor brothers. In 
ray opinion the learned Judge of the 
Court below exercised his discretion in 
an arbitrary manner in accepting the ap¬ 
peal and thereby extending the time for 
the deposit of the one-fifth of th® sale 
price. The mere fact tbo*" appellants 
were minors aosolutely no ground 
i^Arii ierence in a suit for pre-emption, 
for while minors have been treated with 
leniency as regards limitation, with res¬ 
pect to other matters no exception has 
been made in their favour in the matter 
of claims fol: pre-emption. For the above 
reasons I allow the appeal, set aside the 


order of the lower appellate Court and 
restore that of the first Court with costs. 
R.m./r.k. Appeal allowed. 
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Martineau, j. 

Pir Muhammad Sadr-ud-Din — Plain¬ 
tiff—Petitioner. 

V. 

Kahir-ud-din —Defendant Opposite 
Party. 

Civil Revn. Petn. No. 480 of 1920, De¬ 
cided on 9th December 1920, from decree- 
of Small Cause Court Judge, Amritsar, 

D/. 20th March 1920. 

Civil P. C. (1908), O. 50. R. 1 (a) — Small 
Cause Court — Issues though not framed in 
simple cases they should be where various 
questions are raised and are to be decided. 

Although under the law a Small Cause Court is 
not required to frame issues, yet where the 
matter in dispute is not very simple and various 
questions arise for decision, the Court should in* 
dicate to the parties what the points are on 
which evidence has to be adduced and give 
them an opportunity to produce their evidence- 
tbereon. LP 51 C 1]. 

Niaz Muhammad —for Petitioner. 

Ghulam Rasul —for Opposite Party. 

Judgment. —The defendant bought a 
certain quantity of skins and took them 
to the shop of the plaintiffs, who aro 
commission agents. The plaintiffs paid 
for the defendant the price due to one- 
firm from which the defendant had 
bought some of the skins, and they sold 
all the skins for Rs. 262-2-3. They sue 
for what they allege is due to them on 
the account. The lower Court has dis¬ 
missed the suit on the ground that the 
plaintiffs acted without authority in sell¬ 
ing the skins for so low a price. The 
plaintiff applies for revision and the 
main argument on his behalf is that he 
was nob given a proper opportunity of 
proving his case, the lower Court not 
having indicated the points which he was- 
required to prove. There seems to be 
force in this contention. It is true that, 
under tho law, a Small Cause Court is 
aoC required to frame issues but the pre¬ 
sent case was one in which it was neces¬ 
sary to indicate to the parties what thej 
points were on which evidence had to be 
adduced. The matter was not a very 
simple one, as there were various ques¬ 
tions which arose. The defendant ad¬ 
mitted in his statement of 20th March 
that he had left the skins at the plain¬ 
tiffs’ shop for sale. He said he never 
permitted them to sell the lot for 
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Rs. 262 2-3. Blit did lie give any instruc¬ 
tions at all or fix a reserve price ? If 
not, wore the pUintiffs justified or not in 
selling the skins for Rs. 2G2-2-3 ? The 
lower Court says they ought not to have 
taken the responsibility of selling so 
many skins for that price when they 
had paid a much higher price for a 
smaller number of skins to the persons 
from whom the defendant had bought the 
skins. But the skins were sold by plain¬ 
tiff several months after the defendant 
had bought them, and questions may 
arise as to whether the price obtained 
for them by the plaintiffs was a fair one 
at the time when they sold them, whe¬ 
ther or nob they acted with reasonable 
diligence whether they should have sold 
the goods earlier than they did, or whe¬ 
ther they should have waited longer than 
they did before selling. 

Then, it is to be observed that in the 
pleas bled by the defendant on 10th 
March the question of the authority of 
the plaintiffs to sell the goods for Rupees 
262-2 3 was not raised, so that the plain¬ 
tiffs could not be expected to produce 
evidence on the point at the next hear¬ 
ing. It was only on 20th March that the 
defendant said he had not permitted 
plaintiffs to sell the skins for Rs. 262-2-3. 
The plaintiffs replied that it was not 
their custom to obtain such authority 
and that they had sold at the market 
rate. They were not however given time 
to prove that authority was not neces¬ 
sary, or what the market rate was on the 
day of the sale, bub the Court at once 
proceeded to give judgment. I think the 
case is one in which the points which 
have to be determined should be stated 
for the information of the parties, who 
should then be allowed to produce their 
evidence thereon. I accept the applica¬ 
tion, set aside the decree of the lower 
Court, and remand the case to that Court, 
under O. 41, R. 23. Civil P. C.. for fresh 
disposal with reference to the above re¬ 
marks. Court-fee on the application to 
be refunded. Other costs to be costs in 
the case. 

r.m./r.k. Application accepted. 
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Scott-Smith and Wilhehforce. XT. 

Hindustan Bank Ltd. —Decree holders 
—Appellants. 

V. 

Mehraj Din —Judgment-debtor—Res¬ 
pondent. 

Letters Patent Appeal No. 38 of 1919, 
Decided on 11th February 1920, against 
order of Shadi Lai, J.. D/- 26th June 
1919. 

(a) Companies Acl (1882), S. 169—Ex parte 
order may be discharged by Court passing il. 

The re-boatiug of nay order nude in the 
matter of winding up of a company can onlv 
take place before a Court of .■\pp;al. [P 52 C 2] 

But an order which ha<? been obtained ex parte 
or which is in truth a nullity may be discharged 
by the Omrt which made it. [P 5 :i (f l] 

(b) Companies Act (1882), S. 169—Appli¬ 
cability. 

Section 169 has no application to petitions for 
the setting aside of ex parte decrees. (.P 53 0 ll 

(c) Civil P. C. (1908), S. 141—Companies 
Act is governed by Civil P. C.—Court in deal¬ 
ing with exparte orders should proceed under 
O. 9, R. 13—Companies Act (1882), S. ISO. 

The Court under the Companies Act, being a 
Court of civil jurisdiction is governed by the 
general previsions of the Civil Procedure Code as 
made applicable by S. 141 and should in dealing 
with ex parte orders proceed under O. 9, R. 13, 
mutatis mutandis. [P 53 C ll 

(d) Limitation Act (9 of 1908), Art. 164— 
Art. 164 does not apply to application to set 
aside ex parte payment order made under 
Companies Act (1882), S. 150. 

A payment order made ex parte under S. 150, 
Companies Act, is not a decree and Art. 1G4, 
Lira. Act, has no application to an application 
for setting it aside. [P 53 C 21 

(e) Limitation Act (1908), Art. 181—Scope. 

Article 131 refers to all applications for the 

making of which the Civil Procedure Code gives 
authority. [P 63 C 21 

Niranjan Prasad —for Appellants. 

Niaz Muhammad —for Respondent. 

Judgment from which the present 
appeal was preferred was delivered by 

Shadi Lai, J.— (26th June 1919). — 
Upon an application made by the liquida¬ 
tor under S. 150, Companies Act, 6 of 
1882, the District Judge, after issuing a 
notice by registered post to the appellant 
Mehraj Din, passed on 20th June 1916 an 
ex parte order for the payment of a cer¬ 
tain sum of money due by the latter on 
the strength of a pro-note executed by 
him. On 5th October 1918 Mehraj Din 
made an application to the District Ju'dge 
for setting aside the ex parte order, which 
application has been dismissed as barred 
by time. The learned Judge does not re¬ 
fer to any provision of the law which 
he considers to be applicable to the ap. 
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plication in question and which furnishes 
the bar of limitation. Mr. Narinjan 
Parshad for the respondent invites my 
attention to Art. 164, Liim. Act, but it is 
patent that that article applies to an ap¬ 
plication for an order to set aside a decree 
passed ex parte. Now, a payment order 
under S. 150, Companies Act, is not a 
decree, though it is to be executed as if 
it were a decree. I must therefore hold 
that Art. 164 has no application whatso¬ 
ever to the case. Nor am I prepared to 
accept the contention that the applica¬ 
tion is governed by the provisions of 
S. 1G9, Companies Act. In this con- 
nexion it is sufficient to refer to the judg¬ 
ment of the Bombay High Court in Par- 
vatishankarv. Ishvardas Jagjivandas il), 
in which it was held that the term “re¬ 
hearing" in the aforesaid section means 
a rehearing in the nature of an appeal, 
and that the section does not apply to an 
application to set aside an ex parte order 
which is not. strictly speaking, an appli¬ 
cation for a rehearing, although it may 
result in it. This view has my entire 
concurrence, and I do not, therefore think 
that the liquidator can bring the case 
within the purview of S. 169. Mr. 
Narinjan Parshad is unable to cite any 
other provision of the law which would 
be applicable to the case before me. 
Art. 181, Lim. Act, which is the resi¬ 
duary article applicable to all applica¬ 
tions for which no period of limitation is 
provided elsewhere either in the Limita¬ 
tion Act or by S. 48. Civil P. C_., may 
possibly apply to the application in 
question, hut it is beyond dispute that 
the application was made within the 
period of three years prescribed by the 
said article. 

For the foregoing reasons I am unable 
to hold that the application is barred by 
time. Whether the application should 
be dismissed on the ground that the ap¬ 
pellant has been deliberately negligent 
or on any other ground is not a matter 
before me, and I accordingly refrain from 
pronouncing any opinion thereon. Ac¬ 
cordingly I accept the appeal and setting 
aside the order of the District Judge re¬ 
mit the cas3 for decision on the merits. 

I leave the parties to bear their own 
costs in this Court. 

Judgment. —The facts of this case are 
given in the judgment of Shadi Lai, J., 
dated 26th June 1919. Briefly an appii - 

(1> LlS'yb] 19 Bom. 208. 


cation was made by the liquidator under 
S. 150, Companies Act, 6 of 1882, to the 
District Judge for a payment order and a 
notice was issued by registered post to 
the respondent, Mehraj Din, and on 20th 
June 1916 an ex parte order was passed 
against him. He applied on 5th October 
1918 for setting aside this order. His 
application was dismissed as barred by 
time by the learned District Judge, who 
did not I'efer to any provision of the law 
which he considered applicable. From 
the terms of his judgment however it is 
clear that he considered that an applica¬ 
tion should have been made within 30 
days from the date when Mehraj Din had 
knowledge of the order ; in other words, 
that the matter was governed by Art. 
164, Lim. Act. Against this decision an 
appeal was preferred to this Court and 
heard by Shadi Lai, J., who decide! that 
a payment order was not a decree and 
that Art. 164 had therefore no applica¬ 
tion. He also considered that the appli¬ 
cation was not governed by the provi¬ 
sions of S. 169, Companies Act. He 
considered that Art. 181, Lim. Act might 
possibly apply but gave no definite find¬ 
ing on this point. Against this decision 
Mr. Niranjan Parshad, Liquidator, has 
preferred an appeal under the Letters 
Patent and reiterates his contentions 
that the application is governed either 
by S. 169, Companies Act or by Art. 164, 
Lim. Act. 

Mr. Niranjan Parshad first refers to 
S. 169, Companies Act and urges that 
this section makes the only provision 
contained in the act for the rehearing or 
redecision of any matter which has been 
decided, and that this rehearing can only 
take place before a Court of appeal. As 
an authority for the latter part of his 
proposition he refers to Parvatishanlcar 
V. Ishvardas Jagjivandas (l) and with 
this argument we are in full concurrence. 
He also makes reference to Lindley on 
Companies, Edn.6, p. 895, in which it is 
stated that a winding up order might 
previously have been discharged on 
motion or petition by the Judge who 
made it ; but now no Judge can rehear 
or alter an order, whether mado by him¬ 
self or another .Judge, after it has been 
passed and entered, provided it accu¬ 
rately expresses the intention of the 
Court ; the power to rehear is part of 
the appellate jurisdiction and has beenj 
transferred to the Court of appeal. He- 
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also relies upon remarks at p. 950 of the 
same volume to the same effect, but he 
omitted to notice that the learned author 
referred to other authorities that an 
order obtained ex parte or one which is 
in truth a nullity, may perhaps even now 
be discharged by the Court which made 
it. We have no difficulty in agreeing 
with the latter remark as far as Courts 
in India are concerned and also hold that 
S. 169 has no application to petitions for 
the setting aside of ex parte decrees. 
This is plain from the terms of the sec¬ 
tion itself, as a person affected adversely 
by an ex parte order cannot in a majority 
of cases serve a notice of his appeal upon 
the respondent within three weeks after 
the order complained of had been made 
against him. Moreover it is clear that 
the propriety of setting aside an ex parte 
order, a function entrusted in all other 
cases to the Court which made it, can¬ 
not be determined by an appellate 
Court. 

Mr. Niaz Muhammad for the respon¬ 
dent urged that the want of a provision 
for setting aside an ex parte order in the 
Companies Act could not deprive his 
client of any remedy. He contended 
therefore that the Court under the Com¬ 
panies Act, being a Court of civil juris¬ 
diction, was governed in such a matter 
by the general provisions of the Civil 
Procedure Code as made applicable by 
S. 141, and that moreover under S. 151 
it had inherent power to make such 
orders as it jconsidered fit. We think 
that his contentions represent accurately 
the law applicable to such cases and that 
the Court of original jurisdiction should 
proceed under O. 9, R. 13, mutatis mu¬ 
tandis. Sudevi Devi v. Sovaram Agar, 
wallah (2) is an authority in favour of 
this view. Mr. Niranjan Parahad fur¬ 
ther contends that even if an application 
for the setting aside of an ex parte decree 
is competent before the Court of original 
jurisdiction, the limitation applicable is 
that provided by Art, 164, The ground 
on which he bases this contention is that 
a payment order amounts to a decree. 
He urges that the order conclusively de¬ 
termines the rights of the parties with 
regard to the matter in controversy in 
the suit and that insolvency proceedings 
can rightly be termed suits. As authori¬ 
ties for this proposition he cites Venkata 


Chandrappa v. Venkatarama Reddi (3) 
and Bhopendro Naraiii Dull v. Baroda 
Prosad Roy (4). Wo might find it pos¬ 
sible to agree with his argument to some 
extent if it were not for proviso (a), 
Cl. (2). S 2. Civil P. C. This proviso 
specifically excludes from the definition 
of a decree an adjudication from which 
an appeal lies as an appeal from an order. 
It is not denied before us that an appeal 
lies from a payment order passed under 
S. 150. 

Finally, Mr. Niranjan Parsbad dis¬ 
puted the finding tiiat Art. 181, Lim. 
Act, might iiossibly apply to such appli- 
cations. lie urges that this article lias 
been held in many judgments to apply to 
applications only under the Civil Pro¬ 
cedure Code. We are inclined to think 
that the article in question refers to all 
applications for the making of which the 
Civil Procedure Code gives authority. As 
however the application is plainly not 
time barred under this article, it is un¬ 
necessary for us to examine or discuss 
the law thereunder. We agree with the 
decision under appeal which we dismiss 
with costs. 

R.M./r.K. Appeal dismissed. 

(8) [18991 2-2 Mad. 250. 

(4) [1891] 18 Cal 500. 
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Rattigan, C. J. 

T2odi —Defendant—Petitioner. 

V. 

Nidha and others —Plaintiffs and De¬ 
fendants—Opposite Parties. 

Civil Revn. No 782 of 1918, Decided 
on loth October 1919, from decree of 
Small Cause Court Judge, Kangra, D/- 
9th July 1918. 

Partnership—Debt due to firm—Payment 
to one partner dissolves liability—Contract 

Act (1872), S. 251. 

Defendant bought goods from a firm jointly 
owned by plaintiff and one S and paid the pur* 
chase-money to i>. Plaintiff sued for recovery 
of the money : 

Held : that the defendant’s liability had been 
discharged by payment of the debt to S and that 
the plaintiff was not entitled to recover the 
amount. [P 54 C 1] 

Fakir Chand —for Petitioner. 

Jagan Nath —for Opposite Parties. 

Judgment. —It is nob easy to construe 
the judgment of .the lower Court but 
reading it-as a whole, it appears to me 
that the facts which the learned Judge 
intended to find are that defendant Hodi 
had taken goods of the value of Rs. 75 


(2) [1906] 10 0. W. N. 306. 
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from the firm jointly owned by plaintiffs 
^and Sukhia. defendant 2 ; but Hodi had 
actually paid the sai^ sum of Rs. 75 to 
Sukhia, but that plaintiff was neverthe¬ 
less entitled to recover the amount from 
Hodi inasmuch as the latter was not en¬ 
titled by law to pay a debt to one of two 
partners. This is obviously an erroneous 
statement of the law and the result is 
that 1 accept this petition and dismiss 
plaintiffs’ suit with costs. 

R.M./li.K. Petition accepted. 

A. I. R. 1920 Lahore 54 (1) 

Shadi Lal, C. J. 

Kishan Chand and others —Petitioners. 

v. 

Emperoi —Opposite Party. 

Criminal Revn. Petn. No. 506 of 1920, 
Decided on 14th May 1920, from order 
of Dist. ^Magistrate, Ludhiana, D/- 15th 
March 1920. 

Criminal P. C. (1898), S. 437—Order of 
discharge not manifestly foolish — Further 
inquiry is improper—Order directing further 
inquiry held not justifiable. 

ftcucrally speaking, further inquiry after dis¬ 
charge is improper unlesatho order of discharge 
is manifestly perverse or foolish or is based upon 
a record of evidence which is obviously incom¬ 
plete : 11 I. FoU. tP54Cl] 

The trial Magistrate after recording all the 
evidence for the prosecution passed an order dis¬ 
charging the accused, but it was set aside by the 
District Magistrate who ordered further inquiry 
into the case. The accused applied to the High 
Court for revision of the order: 

Held : that the order of discharge was not 
manifestly perverse or foolish and the order 
directing further inquiry was not justifiable. 

IP 54 C 2] 

Muhammad Shah Naivaz — for Peti¬ 
tioners. 

Judgment. — In this case the trial 
Magistrate, after recording all the evi¬ 
dence for the prosecution, passed an order 
discharging the accused. That order has 
been set aside by tiie District Magistrate, 
who has ordered further inquiry into the 
case. Now the rule of law laid down by 
the Full Bench in Emperor v. Kiru{\) is 
to this effect: generally speaking, further 
inquiry after discharge is improper unless 
the order of discharge was manifestly 
perverse or foolish, or was based upon a 
record of evidence which was obviously 
incomplete. In order to see whether the 
order of further inquiry satisfies the re¬ 
quirements of this rule, I have examined 
carefully the order of discharge and have 
also p er used the evidence adduced by the 

(1) U911] 10 P. R. 1911 Cr.^^l7aT32^r2 
Cr. L. J. 864. 


complainant. It is true that the order 
of the trial Magistrate does not set out 
the evidence of each of the witnesses 
separately, but it contains a summary 
thereof ; and considering that the story 
for the prosecution is a simple one, I am 
not prepared to hold that the order is 
manifestly perverse or foolish. Some of 
the arguments recorded by the Magistrate 
in support of his conclusion, that the 
story for the complainant is an improba¬ 
ble one, appear to me to be sound, and 
though there may have been some quarrel 
between the complainant on one side and 
the accused on the other, I do not think 
that the story related by the complainant 
is a true one. 

In view of all tlie circumstances I con¬ 
sider that the order directing further 
inquiry was not justified. I may mention 
that the trial Magistrate withdrew his 
previous order dispensing with the atten¬ 
dance of the female accused in Court, and, 
indeed, the record shows that she was 
present when the evidence for the prose¬ 
cution was recorded. For the reasons 
recorded above I accept the application 
for revision and quash the order of the 
District Magistrate directing further in¬ 
quiry into the case. 

r.m /r.k. Application accepted. 

^ A. I. R. 1920 Lahore 54 (2) 

Chevis, Ag. G. j. 

Ahhe Singh and others —Plaintiffs — 
Appellants. 

v. 

Binodi Lal and oi/i^rs— Defendants — 
Respondents. 

Second Appeal No. 42 of 1920, Decided 
on 27th March 1920, from decree of Dist. 
Judge, Gurgaon, D/- 16th June 1919. 

f*) (1908), S. 11 — Co-defendants 

Decision is not res judicata unless neces¬ 
sary for decision. 

A decision in a former suit does not operate by 
way of res judicata between co-defendants, un¬ 
less it was a decision necessary to the decision of 
that suit. [p 56 C 2] 

^ ib) Civil P. C. (1908). S. 11—Reasons for 
decision do not form part of decree and not 
being appealable cannot operate as res judi¬ 
cata. 

The reasons for a decree are not any part of 
the decree even though they may be inserted in 
the decree sheet and a party can only appeal 
against the decree proper. [P 56 C 2] 

Plaintiffs sued defendants for a declaration 
that they were owners of a certain plot of land. 
Prior to this one C had sued the present plain¬ 
tiffs for an injunction restraining them from in¬ 
terfering with his building on the plot and they 
had resisted the claim on the ground of owner- 



i920 Abhe Singh v. Binodi Lal (Ohevis, Ag. C. J.) Lahore 55 


ship. The father of the present defendants alle* 
ged his own title and asked to be impleaded. He 
was made a co-defendant and an issue was struck 
as to the rights of the defendants inter se. He 
produced a sale-deed showing that the site had 
been purchased by a common ancestor of him 
self and G, The Court thereupon dismissed the 
suit leaving the parties to bear their own costs. 
'The decree contained the IVIunsif's reasons for 
arriving at his decision. The defendants (pre¬ 
sent plaintiffs) appealed ns to costs and got them 
from the District Judge: 

//chf: (l) that the words in the Munsif’s dec¬ 
ree (in the earlier suit) which gave the reasons 
for his decision were no part of the decree proper 
and did not give the defendauts, present plain¬ 
tiffs, any right of appeal. 

('2) That the defendants, present plaintiff, 
-could not appeal and did not appeal against the 
decree except as to costs L1-* 55 0 2) 

(3) That the former decision was consequently 
no bar to the present suit. [P 5C C 1] 

Tek Chand —ior Appellants. 

Madan Gopal —for Respondents. 

Judgment. —The Plaintiff Abhe Singh 
and two others sue the sons of the late 
Ji Sukh for a declaration that they are 
owners ofa certain plot of land. Theirsuit 
has been dismissed by the lower Courts 
.as barred by the principle of res judicata. 

In a former suit one Chattarbhuj was 
the plaintiff. He sued the present plain¬ 
tiff, alleging that he was the owner of 
this plot and asking for an injunction re¬ 
straining them from interfering with 
his building on the plot, Abhe Singh, 
oto., resisted the claim on the ground of 
ownership. Ji Sukh came forward alle¬ 
ging his own title and asked to be im¬ 
pleaded; he was added as a co-defendant. 
An issue was then added as to the rights 
of the defendants inter se. Ji Sukh pro¬ 
duced a sale-deed to show that the site 
'had been purchased by a common ances¬ 
tor of himself and Chattarbhuj. The 
Munsif dismissed the suit, holding that 
the production of the sale-deed and the 
evidence as to Ji Sukh’s possession were 
fatal to Ohatbarbhuj’s claim. He left 
the parties to bear their own costs. Chat- 
tarbhuj did not appeal. Abhe Singh, 
etc., appealed as to costs and the District 
Judge accepted the appeal aud allowed 
them costs, The lower Courts in the 
present suit have held that the former 
suit is a bar to the present claim. Seve¬ 
ral rulings have been cited on both sides. 
It seems clear that any decision in the 
former suit is no bar unless it was a 
decision necessary to the decision of 
that suit, and for plaintiffs it is urged 
(l) that the Munsif in the former 
:salt came to no clear finding as to Ji 


Sukh’s title, but moroly held that he 
was in possession, and (2) blmt all that 
was necessary for the dismissal of that 
suit was to decide that Chattarbhuj had 
proved liis title and that it was neces¬ 
sary to go further and decide whicli of.the 
rival defendants was the rightful claim¬ 
ant. It is also urged that Abhe Singh, 
etc., could not appeal from the Munsif’s 
decision except as to costs. The reply 
to this last contention is that as the 
Munsif’s decree embodied a finding as to 
Ji Sukh’s rights, Abhe Singli, etc., could 
have appealed as to the merits and not 
only as to costs, and it is pointed out 
that in their grounds of appeal Abhe 
Singh, etc., attempted to go into tlie 
merits of the case. The Munsif’s decree 
runs as follows: 

“ Pas yeh hnlim diya jata hai ki cliunki ba 
rue daslawezat wa shahadat arazi Mutadaxoia 
par kabza iludaiale titunberi Minjumla Mtidai 
alahim paya jata hai is liye daioa M/idai kharij 
Jciya Jata hai." 

Nosv a decree is the formal expression 
of an adjudication. The adjudication in 
this case was the dismissal of the suit. 
The reasons for’the decree, are not in 
my opinion any part of the decree even 
though they may be inserted in the dec¬ 
ree sheet. A party to a suit can only ap¬ 
peal against the decree. The decree would 
have been just the same, i. e., the plain¬ 
tiffs’ suit would have been dismissed if 
the Munsif had found that Abhe Singh, 
etc., held the title deeds and were in 
possession. How could Abhe Singh, etc., 
claim to be aggrieved by a decree which 
dismissed the suit biought against them? 
They could of course appeal as to costs 
and they did so. In their grounds of ap¬ 
peal they attempted to advance certain 
arguments to the merits, but the ap¬ 
peal is headed merely as an appeal re¬ 
garding costs, and the District Judge 
rightly iu my opinion confined himself to 
the question of costs when deciding the 
appeal. I hold that except as to costs, 
Abhe Singh, etc., could nob and did not 
appeal from the Munsif’s decision. The 
learned vakil for the respondent frankly 
admits that in his opinion if the decree 
in the former suit had been simply one 
dismissing the suit and saying nothing as 
to the merits of either of the rival defen¬ 
dants, the decision would be no bar bo 
the present suit. I agree with him en- 
tirely, and I go further and hold that 
the words in the decree which give the 
reasons for the decision are no part of 
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decree proper and did not give Abhe 
Singh, etc., any right of appeal. 

There are of course cases in which a 
decision as to the rights or liabilities 
of the defendants inter se makes the 
matter in dispute res judicata and bars 
further litigation. A fairly common case 
is when a plaintiff sue? two defendants, 
and the question is which one of the two 
is liable to meet the plaintiff’s claim. If 
in sucli a case the decision is that defen¬ 
dant 1 is liable and not defendant 2 
then defendant 1 cannot bring a fresh 
suit to recover from defendant 2. But in 
such a case the defendant who is made 
liable has a right of appeal. To hold 
that even where there is no right of ap¬ 
peal the matter is res judicata would in 
niy opinion, lead to gieat liardship in 
some cases. A dummy plaintiff might 
he put up to bring a claim which obvi¬ 
ously could not succeed, not with the idea 
of that nlaintitf getting a decree hut 
witli the intention of getting a decision 
of a matter in dispute between rivals. If 
those rivals were made defendants and 
the suit were dismissed neither defen¬ 
dant would have any right of appeal, 
though the Court might have come to a 
perfectly unreasonable and unsound deci¬ 
sion as to the claims of the rival defen¬ 
dants. My view is supported by the re¬ 
marks in Nur Bakksh v. Ah7na(l Bakhsh 
(1) and the rulings there cited. I hold 
that the former decision is no bar to the 
present suit, and I accept this appeal and 
reversing the orders of the lower Courts 
dismissing the suit, 1 remand the suit to 
the first Court for decision on the merits. 
Stamp on appeal to this Court to be re¬ 
funded. Other costs in this Court and 
in the District Judge’s Court to be costs 
in the cause. 

r.M./r,K. Case remanded. 

(1) U911] 9 I. C. 1030. 
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Scott-Smitii and LeRossignod, JJ. 

Piyare Lai and others —Defendants— 
Appellants. 

v. 

Chakar and others —Plaintiffs—Res¬ 
pondents. 

First Appeal No. 62 of 1916, Decided 
on 3l8t October 1919, from decree of 
Sub-Judge, let Glass, Lyallpur, D/- 2nd 
October 1915. 


Custom (Punjab) — Alienation — Full pay 
ment of consideration not proved—Sale 
not liable to be set aside. 

A sale should not be disturbed merely because 
the payment of an item of consideration set forth 
in the deed of sale has not been made or because 
its payment is doubtful, when the consideration 
even after the deduction of the doubtful item 
represents a reasonable sale price. [P 57 C 2]' 

Sheo Narain and Mahesh Das —for 
Appellants. 

Wozir Chand and Bam Chaiid ilfaw- 
chanda —for Respondents. 

Judgment.—By deed of 3rd June 1898 
Mubarik, Bakar and Fazil sold some 
1,627 kanals of land for Rs. 1,500 to the 
defendants, Piare Lai and Amir Cliand. 
The suit out of which this appeal arises 
was instituted in April 1914 by tho sons- 
of Muljarik and Bakar. No allegations 
were made by the ])laintiffs against the 
cliaracter of the vendors, nor was it sug¬ 
gested tliat tliey had effected this sale 
with the intention of prejudicing the 
plaintiffs. The plaintiffs contented them¬ 
selves with a plea that the sale was made 
without necessity and consideraticn and 
that the alienors had no power to alie¬ 
nate. The trial Court has held that the 
sale of the land, so far as it was effected 
by Fazil, cannot now be disturbed inas¬ 
much as that sale by Fazil was acquiesced 
in by Mubarik and Bakar, whose acquies¬ 
cence binds their sons, the present plain, 
tiffs. With regard to the sale so far as it 
affects the shares of Mubarik and Bakar,. 
the low’er Court has held that one itemi 
of Rs. 300, which appears under the 
description of earnest money paid in cash 
and cattle, was never paid and it has 
given the plaintiffs a decree in respect of 
two-thirds of the land in dispute, direct¬ 
ing that they shall take possession of 
that area, being the shares sold by Mu¬ 
barik and Bakar, after their deaths and on, 
payment to the vendees of Rs. 1,042-5-4, 
this'sum being two-thirds of Rs. 1,563-8-0 
paid by the vendees to the vendors and 
an earlier mortgagee. The vendees have 
appealed to this Court and urged that 
the plaintiffs’ suit should have been dis¬ 
missed in toto, whilst there is cross- 
objection on the part of the plaintiffs- 
against the dismissal of their suit as to the 
share of Fazil in the property sold. 

As has been mentioned above, tho 
Court below finds that the vendees appel¬ 
lants in order to acquire this land have 
paid Rs. 1,563-8-0 in all. The purchase 
price according to the deed of saleisonl^r 
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Rs. 1,500 and the discrepancy between 
that price and the price actually paid is^ 
due to the circumstance that a portion 
of the purchase price was left in deposit 
with the vendees for the redemption of 
an earlier mortgage, and the vendees 
found subsequently that the encumbrance 
tipon the property sold to them was of a 
heavier nature than had been imagined. 
Consequently before obtaining possession 
they found it necessary to disburse a 
larger sum of money than had been re¬ 
tained by them under that specific head 
at the time of the sale. Thus although 
the vendees have paid a larger sum than 
the sale price, the trial Court has res¬ 
cinded the sale in respect of two-thirds 
of the area sold, solely on the ground 
that a sum of Rs. 300 set forth in the 
deed of sale as part of the sale price had 
not been paid. We have been taken 
through the evidence on the subject and 
as might be expected, after the lapse of 
so many years we find it very meagre 
both in quantity and quality and we can¬ 
not say that we are thoroughly satisfied 
that a sum of Rs. 300 was actually paid 
in advance as set forth in the deed of sale. 
At the same time we are quite satisfied 
that the transaction was a bona fide one. 

A large area of the vendors’ land was 
already under mortgage, and by this sale 
they retrieved a portion of the mortgaged 
area and at the same time secured some 
cash and cattle. Whether they could 
have made a better bargain than they did 
is not for us to decide, nor would it ho 
easy at this time to arrive at any precise 
conclusion. But the fact remains that 
the sale was efifected by all the existing 
elders of the family and was never chal¬ 
lenged for many years. 

The sale has all the outward appear¬ 
ances of a genuine transaction, and we do 
not think that it shonld be rescinded 
merely because it is doubtful whether 
the sale price was paid in the details set 
forth in the sale deed. It may be that 
the Rs. 300 shown as earnest money was 
the usual padding which is rarely absent 
from any Indian sale deed, or it may he 
that the uncertainty with regard to the 
amount which would he found payable 
to the previous mortgagee induced the 
parties to show the sale price as Rs. 1,500, 
although Rs. 1,200 had been decided 
between the parties, or still more pro¬ 
bably this item of Rs. 300 was, by agree¬ 
ment between the vendors and the ven. 


dees left to meet the extra sums whicli 
it was foreseen would have to ho paid to 
the mortgagee. For these reasons we 
see no reason why the sale should not be 
upheld as a sale, and this will disj^oso of 
the cross-objection regarding Fazil’s sliarel 
in the land sold. In this connexion we 
may say briefly that had the sale of the 
shares sold by Mubarik and Bakar not 
been upheld, we could not have main¬ 
tained the sale of the sharesold byFazil, 
for it is obvious that if the action of 
Mubarik and Bakar in ihe sale of their 
ow’u sliares was unjustifiable it would 
follow that their acquiescence in the sale 
of Fazil’s share could not strengthen the 
position of the vendees in regard to tlmt 
share: Kesar v. Sundar Singh (l) has 
been cited to us by the learned counsel 
for the respondents, but the facts of that 
case are distinguisliable from those which 
we are here considering. Moreover there 
are many rulings of this Court to the 
effect that a sale should not he disturbed, 
merely because the payment of an iteini 
of consideration set forth in the deed of^ 
sale has not been made or because its! 
payment is doubtful, when the considera-j 
tion even after the deduction of the doubt-' 
ful item represents a reasonable sale price, i 
For these reasons we accept the appeal, 
and dismiss the cross-objection, dismiss-' 
ing the suit with costs throughout. 

R.M./r.K. _ Appeal oocepte^^ 

(1) U909J 27 P. R. 1009=1 I. C. 888. 

A. I. R. 1920 Lahore 57 
Chevis, Ag. C. J. 

Shaukat Ali and others —Defendants— 
Appellants. * 

V. 

Anwar-ul-Haq and others — Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 1329 of 1919, Deci¬ 
ded on 2nd March 1920, from decree of 
Dist. Judge, Ambala, D/- 27th March 
1919. 

Mahomedan Law—Succession — Shias — 
Childless widow does not get share in hus¬ 
band's lands but is entitled to :1th value of 
building thereon on which she has lien—She 
cannot however sell ownership of building. 

According to the Shia law of inheritance a 
childless widow takes no share in her husband’s- 
lands but is only entitled to Ith of the value- 
of the building erected thereon: 21 Mad. 27 
and 25 Cal 9 {P.C.), Foil. LP 59 G 1) 

The widow has a lien on the building until 
she is paid her share of tho value, but she can¬ 
not sell to anyone the ownership of the building- 

LP 69 0 1, 21 
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Tek Chanel —for Appellant. 

Diirga Das —for Respondents. 
Judgment. —The house in question 
belonged to the late Abdul Rahim whose 
widow, Jvlt. Bashiran, sold it to the plain¬ 
tiffs for Rs. 800 by registered deed dated 
27th October 1913. In the sale deed 
she undertook to refund the money if for 
any cause the plaintiffs were unable to 
obtain possession. Tlie plaintiffs sued 
her for return of the money, alleging 
that she had failed to carry out her part 
of the contract, but their suit was dis¬ 
missed on the ground that she had actu¬ 
ally delivered possession, and that the 
vendees had subsequently been dispos¬ 
sessed by the collaterals of her husband. 
Now the plaintiffs sue both lit. Bashiran 
and the collaterals for possession. The 
suit was decreed by the first Court, but 
thrown out by the District Judge on 
appeal, the learned District Judge hold¬ 
ing that the suit was barred by O. 2, 
R. 2. This decision was set aside by 
this Court, see Civil Appeal No. 445 of 
1018, and the case remanded. The Dis¬ 
trict Judge has now affirmed the decree 
of the first Court, holding that the matter 
in dispute is res judicata and further that 
it is proved by admissions that Mt. 
Bashiran is owner of :1th of her husband’s 
immovable property. 

The collaterals appeal to this Court. 
I certainly do not find that the matter is 
res judicata. The facts relating to the 
previous litigation are as follows: Mt. 
Bashiran made a certain house waqf, and 
appointed her brother as muttawali. The 
collaterals sued for a declaration that the 
transaction was null and void. The first 
Court decreed the suit on 4th December 
1908. On appeal Mr. Rose, Divisional 
Judge dismissed the suit, holding that 
plaintiffs could sue for possession and so 
could not obtain a merely declaratory 
decree. Mr. Rose held that Mt. Bashi¬ 
ran was entitled to 1th, and so the then 
plaintiffs could sue for iths. It was 
really quite unnecessary to decide whe- 
Iher the widow was entitled to 1th; it 
was quite enough to say that her share, 
as a childless widow, could not in any 
case exceed 1th, and so the plaintiffs 
could sue for at least fths. So I regard 
the decision that Mt. Bashiran was en¬ 
titled to 1th as merely an obiter dictum. 

Next as to the admissions, which it 
may be noted were admissions by only one 
of the collaterals, viz., Nazar Abbas. In a 


1920 

suit brought by one Ali Muhammad 
-against one Mt. Azizan, Nazar Abbas 
appeared as a witness, for the plaintiff, 
and stated as follows: 

“Ambala Syads follow shara in matters of 
inheritance. Jly aunt is Mt. Bashiran. She got 
a share according to shara. She will get it after 
division. She sold a house to Abdul Aziz, but 
the house is still in possession of the collaterals.” 

In cross-examination he said: 

“In the suit relating to waqf the appellate 
Court declared her entitled to ooly Jth share. 
The suit was dismissed. According to our shara 
Mt. Bashiran is owner lof the malba. In the 
former suit we never objected that she was 
owner of only the malba.” 

Now I am unable to see anything in 
these admissions. I do not imagine that 
by the word “shara” the witness meant 
anything more than the Mahomedan law 
as applicable to the parties, which would 
presumably be the Imamia Code as the 
parties are Shias. The widow does of 
course get a certain share; it is admitted 
that she gets Hh of household effects 
and ith of the value of buildings, though 
it is denied that she gets any share of the 
buildings themselves. The statement 
that the appellate Court held in the wakf 
suit that she was entitled to Hh was 
merely a correct statement of fact. The 
statement that she was an owner of the 
malba is vague in my opinion. I cer¬ 
tainly do not suppose that the witness 
meant to admit that she owned more 
than a share or interest in the malba; 
it is extremely unlikely that he would 
admit her right to more than Jth in any 
case. I cannot find, therefore anything 
in these admissions which acts as an 
estoppel. 

Coming now to the question of what 
the widow is entitled to, I have no doubt 
in holding that the Imamia Code applies 
to the case. I have been referred to 
Akbar A!i v. Mt. Allah Dei (1), a case 
in which a Shia widow of Ambala City 
succeeded to the whole of her husband’s 
estate, but this was a case in which the 
widow’s exclusive right to succeed had 
been recognized and acted upon, and 
therefore it was held that that parti¬ 
cular family did not in regard to inheri¬ 
tance follow the strict Mahomedan law. 
But this cannot be said of all Ambala 
Shias. In Muhammad Husain v. Sultan 
Ah (2) it was held that the parties, 
Shia Syads of Ambala City were governe^ 

(1) A. I. R. 1914 Lah. 478=98 P.R. 1913. 

(2) [1903] 54 P.R. 1903. 
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•by tho Imamia Code, and this no doubt 
is the general rule for Shias. 

The widow in the present case ad- 
noittedly never had a child. Under the 
Imamia Code I find that a childless 
widow takes no share in her husband’s 
lands, but is entitled to her Qurani share 
in the value of the buildings erected 
thereon as well as in the moveable pro¬ 
perty. This is the rule as stated in 
Wilson’s Mahomedan law, Edn. 4, p. 4G1 
in Mulla’s Mahomedan law, Edn. 5, 
■p.‘98; and in Tyabji’s Mahomedan law, 
p. 630. Amir Ali's Mahomedan law 
Edn. 4, Vol. 11, p 152, says a cliild- 
less widow takes Hh in the personal 
estate including household effects, trees 
and buildings, but not in landed pro¬ 
perty. So apparently the only difference 
so far is that according to the first 
three authorities a childless widow gets 
4 th of the value of the buildings, accord¬ 
ing to the last, she apparently gets Hh of 
the actual buildings. There is a different 
opinion expressed by Sheikh Syed Mur- 
taza, referred to in Amir Ali’s and 
Tyabji’s works. Sheikh Syed Murtaza 
would give the childless widow a share 
even in the value of the land; but nobody 
seems to agree with him. On the con¬ 
trary in Mir Alii Hussain v. Sajuda 
Begum (3) a childless widow was allowed 
no share in the land. 

In Aga Mahomed Joffer Bindanim v. 
Koolsom Beebee (4), a Privy Council 
ruling the childless widow was held en¬ 
titled to ith of the value of the build¬ 
ings, bub not to any share of the sites 
under the buildings, as the sites were 
regarded as land. Now in this case 
there was no dispute as to whether the 
widow should get ith of the buildings 
themselves, or only ^th of the value of the 
buildings, for the whole estate had to be 
sold under the direction in her husband’s 
will. Bub this ruling gives me, I think, 
the key to the question. This ownership 
of the site is no good if some one else 
has the ownership of the building on tho 
site and can occupy that building perma¬ 
nently without paying any rent. This 
seems to me a good reason for allowing 
the childless widow, who has a right 
only to a share in the building but not 
to a share in the site under the building 
merely ith of the value of the building. 
jAnd this is what the bulk of the aubho- 

“(8) 118981 ^rMad. 27. 

( 4 ) [1898] 25 Cal. 9=24 I.A. 19G (P.C.). 
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ritios assign to her. I hold then that 
the widow was entitled not to Hh of the 
building bub to Uh of the value of the 
building. It may probably be correct to 
say that she would have a lien on the 
building until she was paid her sliare of 
the value, but I certainly do not sec how 
she could sell anyone else the ownership 
of the building. 

I accept the appeal and, reversing the 
decision of the lower Courts I dismiss 
the suit; but as the result seems very 
hard on the plaintiffs, I leave the parties 
to l)ear their own costs in all Courts. 

R. m,/k.k. Appeal accepted. 

A. I. R. 1920 Lahore 59 

Chevis, Ag. C. J. and Dondas, J. 

Orient Bank of India Ltd. —Appellants. 

v. 

Mt. Ghulam Fatima and another — 
Respondents. 

Letters Patent Appeal No. 33 of 1920, 
Decided on 22nd June 1920, against 
order of Scobt-Smith, J., D/- 20bh Jan¬ 
uary 1920, in Civil Appeal No. 709 of 
1919. 

Mortgage — Moveables — Mortgage of 
moveable it enforceable against property 
even in hands of purchaser with notice. 

A person having a mortgage on movoablo pro¬ 
perty is not debarred by any rule of law from 
following that property into tho hands of a pur¬ 
chaser with notice of the mortgage. [P 61 0 2l 

S. K. Muherji —for Appellants. 

Niaz Muhammad — for Respondents. 

Judgment. —The facts in this case aie 

as follows: One Sardar Khan borrowed 
Rs. 2,000 from the Orient Bank on a pro¬ 
missory note of 11th March 1913, and he 
hypothecated his stock-in-trade as secu¬ 
rity for repayment of the loan. Sardar 
Khan died on 24th September 1913 and 
on 29bh September 1913, i. e., five days 
afterwards, his mother Mt. Ghulam 
Fatima, sold his entire stock-in-trade to 
Nur Ilahi, a cousin of the deceased, by a 
sale deed showing Rs. 2,636-7-0 as the 
purchase price. On 27th April 1915 the 
Orient Bank obtained a decree for Rupees 
1,863-9-1, against Mt. Ghulam Fatima 
and sought to attach a sum of Rupees 
868 - 11-6 which was the proceeds of a sale 
of Sardar Khan’s stock-in-trade made by 
order of the Court. The question is 
whether Mt. Ghulam Fatima’s sale of the 
stock-in-trade of Sardar Khan to Nur 
liahi transferred the stock in-trade to Nur 
liahi, free of the bank’s encumbrance, 
or whether the bank can follow the pro- 
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perty into the hands of Nur Tlalii. The 

District Judge held that the transfer to 

Niir llahi was not for anv real considera- 

% 

tion and he also held that Nur llahi had 
notice of the hypothecation to the bank, 
but he was of opinion that the bank 
could not enforce its lien against a third 
liarty and therefore Nur llahi was not 
affected by any hypothecation made by 
Sardar Khan to the hank. The learned 
Judge of this Court considered that there 
was at all events some consideration for 
the transfer of stock-in-trade to Nur 
llahi and that there was no good ground 
for holding that the transfer was made 
with intent to defraud or delay creditors. 
}Ie held that the hypothecation by Sardar 
Khan gave the creditor hank no right to 
follow the goods into the hands of third 
parties, and he therefore dismissed the 
appeal. 

In tl'.is appeal it is first urged that Nur 
llahi paid no real consideration, but to 
this contention we are unable to agree. 
^A’e find that Sardar Khan and Nur llahi 
jointly executed an earlier propiissory 
note of 30th May 1912 lor Rs. 2,000 in 
favour of the Orient Bank, and although 
Nur llahi signed this promissory note as 
principal, the money was actually ad¬ 
vanced to Sardar Klian for the purposes 
of his business. Now the bank obtained 
a decree for Rs. 630-7-0 on the balance 
of this promissory note account and this 
decree has been satisfied, as we are in¬ 
formed, by Nur llahi. Nur llahi is also 
alleged to have paid oil a promissory note 
of Rs. 1,000 by Sardar Khan, Mihr llahi 
and himself in favour of Aziz Din and to 
have paid Rs. 500 and given a promissory 
note for Rs. 500 on the debt of Rs. 1,000 
duo by Sardar Khan, Nur llahi and Mihr 
llahi to the firm of Bansi Dal Ram 
Rattan, thus making up the recorded sale 
price of Rs. 2,636-7-0, It is quite evi¬ 
dent that the estate of Sardar Khan is 
liable for a considerable portion of these 
debts, and if Nur llahi has satisfied them, 
which we see no reason to doubt, he is a 
creditor of Sardar Khan’s estate to the 
extent that he has paid debts due from 
the estate. But the effect of the trans¬ 
fer of Sardar Khan’s stock to him is to 
divert that property of Sardar Khan, 
which was assigned for a debt for which 
he (Nur llahi) was not jointly liable, 
to the satisfaction of a debt for which 
(Nur llahi) was jointly liable, and it can¬ 
not be denied that this transfer was at 
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least calculated to defeat the just claims 
of the hank, although in our opinion it 
certainly does not amount to an act in 
fraud of the bank, and Nur llahi certainly 
showed diligence in safeguarding his own 
interests at the expense of those of the 
bank. 

Now, the principle on which this case 
has been decided by the Courts so far is 
that an imperfect hypothecation of goods 
although giving: 

“a right to seize and sell in case of nonpayment 
of the debt at the appointed period, gives the 
creditor no right to follow the goods into the 
hands of third parties, but only so long as the 
property remains in the po.ssession of the debtor 
himself and continues his property, the creditor 
may seize it iu the same way that a landlord 
distrains and sells the goods and chattels of his 
tenant on demised premises for rent in arrear.’^ 

It appears to have been assumed that 
tltis is a correct statement of law as re¬ 
gards any sucl\ hypothocation in India, 
and further.the reservations limiting this 
rule appear to have been somewhat lost 
sight of. The reason of the rule is stated 
to be that: 

“if parties who had bought goods in a public 
market, or in the ordinary way of trade, of per* 
sons who had the possession and visible owner¬ 
ship of them, were liable, after they had paid the 
purcb.ase-money, to be called upon by third par¬ 
ties who bad secret charges or liens upon such 
goods for further payment, all public confidence 
would be destioyed, and trade and commerce 
annihilated” Law of Contracts, £]dn. 

10, p. 706). 

It is obvious that this reason has no; 
application to the present case where the! 
purchase was not made in public market- 
and was made with full notice of the 
Bank’s encumbrance, so that no question 
of a secret charge arises. Now, in Ghoso's 
Law of Mortgage, Edn. 4, Vol. 1, p. 108, 

it is remarked that although 
“it is a matter for regret that tho Contract Act 
is silent on the subject of hypothecation of move¬ 
ables, we must not infer from the silence of the 
legislature that such transactions may not be 
enforced even against bona fide purchasers with¬ 
out notice.” 

In the case of Deans v. Richardson (l) 
one Mr. Pogose obtained a loan of Rupees 
15,000 from the Allahabad Bank on 14th 
September 1869 and hypothecated as 
security two ice machines which con¬ 
stituted his stock-in-trade. In August 
1870 Mr. Richardson sued Mr. Pogose- 
upon a promissory note and on 22nd 
August 1870 he obtained a decree for 
Rs. 2,424-4-0 against Mr. Pogose, and oo 
the 24th of the same month he attached 
the said ice machines in execution of 
(1) 3 N. W. P. H, 0. R. 64. 
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his decree. Early in September the bank 
gave Mr. Richardson a notice of its lien, 
but Mr. Richardson nevertheless pur¬ 
chased the machines at an execution sale 
on his decree on 22nd November 1870. 
The bank had meanwhile obtained a de¬ 
cree against Mr. Pogose on 15th November 
1870, and the question then arose as to 
whether the mortgage of 14th September 
1869, unaccompanied by possession, gave 
the bank priority against the execution 
creditor who attached on 24th August 
1870 and bought the stock subsequently 
with notice of the bank’s lien. The 
Court held that by the Common law of 
England, when goods are mortgaged and 
left in the possession of the original 
owner, the circumstance that they are 
so left is not to be held as a fraud per se 
rendering the mortgage liable to be de¬ 
feated as between the mortgagee and 
third parties, such as bona fide pur¬ 
chasers or judgment-creditors; but where 
possession is left with the mortgagor, 
this is a circumstance which warrants 
the Court in leaving it to the jury to 
determine whether or not the mortgage 
was fraudulent and colourable or other¬ 
wise. 

The Court held that the circumstances 
of each case should be closely scanned and 
where it is shown that the original deal¬ 
ing is bona fide, it should be supported, 
notwithstanding there has been no deli¬ 
very. In that case, as in the present case, 
it was nob denied that the advance was 
made and the security bargained for. bub 
it was only urged that the hank should 
have taken possession at least when 
failure occurred in payment of the loan. 
The Court however held that the bank 
was nob bound to take possession im¬ 
mediately default was made. The stock 
was the means whereby the debtor earned 
money and might have enabled him to 
discharge his debts if indulgence were 
shown him and it therefore held that the 
property only passed to the auotion-pur- 
chaser, i. e., the subsequent creditor sub¬ 
ject to the lien created in favour of the 
bank. This decision is a definite exposi¬ 
tion of the law prevailing in India, and 
so far as we are aware, it has never been 
overruled. In a case from Burma, Ko 
Kywetnee v. Ko Kouiig Bane (2), it was 
held that a purchaser who buys property 
with notice of lien thereon is liable to be 
burdened with it, when he had actual 

(2) L1866] 6 W. R. 189. 
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notice of the existence of the lien, and 
risked the ulterior consequences of his 
purchase in his anxiety to make a pre¬ 
sent profit. In a Privy Council case from 
Ceylon, Tatham v. Andree (3), it was 
held that under the Roman Dutch law 
possession of moveables is not necessary 
to the validity of a lien, whether created 
by contract or act of law, and that such 
lien will attach upon moveable proi)erty 
even in the hands of a bona fide pur¬ 
chaser without notice. 

These therefore are sullicient autho¬ 
rities for the view tliat in India, at all 
events, there is no rule of law by which 
a person having a mortgage on moveable 
property is debarred from following that 
property into the hands of a purchaser 
with notice of the mortgage and seeing 
that this is the case, we find that the 
bank is in the position of a secured cre¬ 
ditor and Nur Ilahi is at best in the posi¬ 
tion of an unsecured creditor. We doubt 
if any question of superior diligence arises 
in the case and in our opinion the bank 
has in this case the prior claim against 
the proceeds of the stock-in-trade of the 
decease 1 Sardar Khan and can enforce it 
against the purchaser. We therefore ac¬ 
cept the appeal, and disallowing the ob¬ 
jection of the judgment-debtor restore 
the decree holder's attachment of the 
proceeds of the sale of the stock-in-trade. 
The deoree-holders-appellants will be paid 
their costs throughout by Nur Ilahi, 
objector. 

r.M./r.K. Appeal accepted. 

(3) [18C31 1 Mooro P. C. (a. s.). 386 (P. C.). 
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WiLBERPORCE. J. 

Ladha Ram-Wadhwa Ram —Plaintiffs 
—Appellants. 

v. 

Muhammad and another —Defendants 
—Respondents. 

Second Appeal No. 130 of 1920, Deci¬ 
ded on Isfc December 1920. 

(a) Interest—Rate—Reasonable rate should 
be awarded where money not freely lent. 

A creditor is entitled to a reasonablo rate of 
interest where it is obviously not the intention 
of the parties that the money should be retained 
by the debtor free of charge. [P 62 G 1] 

(b) Interest—Delay is no cause for refus¬ 
ing interest. 

Delay in bringing a suit is no good ground for 
refusing interest. [P 62 0 1] 

Des Raj Sawhney and Mukand Lai 
Puri —'for Appellants. 

Devi Dayal —for Respondents. 
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Judgment. —In this case the plain¬ 
tiff sued upon a balance of Rs. 500. The 
lower appellate Court has held that this 
balance is not proved but that a previ¬ 
ous entry of Rs. 402-2-4' is proved and 
has accordingly granted a decree for this 
sum but has refused any claim to inter¬ 
est. The balance in question was dated 
27th December 1913. The lower appel¬ 
late Court has refused interest on the 
grounds that it is not shown that any rate 
of interest was specifically agreed upon ; 
that the plaintiff has unnecessarily de¬ 
layed the case, and that he has already 
charged some interest as kat. Finally, he 
says that he is not sure whether the item 
of Rs. 292 was paid in full. As for the 
lower appellate Court’s remark that it is 
not sure that Rs. 292-were paid in full, 
this remark cannot be considered seri¬ 
ously owing to the fact that the defen¬ 
dants themselves admitted this item. The 
idelay in bringing the suit is no good 
•ground for refusing interest, the defen- 
[dants have had the use of the plaintiff ’s 
imoney. Lastly the District Judge was 
uncertain whether interest was speci¬ 
fically agreed upon, and this appears to 
be a finding of fact that no specific rate 
of interest was agreed upon. It there¬ 
fore remains to consider whether, legally 
interest should have been granted or not. 

Counsel for the appellants urged that 
the Interest Act was not exhaustive and 
that the Court had power to grant inter¬ 
est. On this point he cited Muhammad 
Abdul Gaffur v. Hamida Beevi Ammal 
(l) also Murliahar v. Miilchand (2) and 
Khetra Mohan Poddar v. Aswini Kumar 
Saha (3). Plaintiff is entitled to a rea¬ 
sonable rate of interest when it is obvi¬ 
ously not the intention of the parties 
that the money should be retained by 
tlie defendants free of charge : vide 
Baghu Mai v. Bandhu (4). I consider 
therefore that the lower appellate Court 
was legally in error in not granting in¬ 
terest, and I accept the appeal to this 
extent : that I award interest at the rate 
of 12 per cent, per annum from the date 
of the balance till the date of the decree, 
plaintiff will get his proportionate costs 
in all Courts. 


B.M./r.K. • Appeal accepted. 


(1) 1 

[19191 

1 42 Mad. 661=62 I. 0. 605. 

(2) 

[1919' 

1 62 I. C. 953. 

(3 

l1918‘ 

, 45 I. 0. 667. 

(4 i 

[1908: 

1 110 P. R. 1908. 
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SiiADi Xjai>, C. J. and Broadway, J. 

Khanoon Ram —Convict—Petitioner. 

V. 

Emperor Party. 

Criminal Revn. Petn. No. 621 of 1920^ 
Decided on 23rd December 1920, from 
order of Sess. Judge, Multan, D/- 20th 
March 1920. 

Penal Code (45 of 1860), S. 451—Entry 
in house at night for adultery amounts to 
offence under S. 451—What d oes not amount 
to connivance or consent stated. 

A man who enters the house of another at 
night with intent to commit adultery with his 
wife is guilty of an offence under S. 451, I. P. C., 
and if, in such a case, it is shown that the hus¬ 
band was at the time of the occurrence absent 
from the bou.sd in the legitimate pursuit of his 
occupation, it may safely be presumed that he 
neither consented to nor connived at any adul¬ 
tery or immorality on the part of bis wife. 

LP G3 C 1] 

Ear Gopal —for Petitioner. 

E. A. Eerhert —for the Ciown. 

Judgment. —Khanoon Ram was tried 
ou a charge under S. 457, I. P. C., it 
being alleged that, on the night between 
31st January 1920 and Isb February 
1920, he had broken into the house of 
Ghulam Haider at Dadarwala and had 
stolen therefrom certain ornaments. Kha¬ 
noon Ram pleaded that he had gone to 
the house of Ghulam Haider on the night 
in question at the invitation of Mt. 
Phuio, the wife of the said Ghulam 
Haider, in order to have sexual inter¬ 
course with her. The trial Court found 
that Khanoon Ram had gone to the house 
in question to visit Mt. Pholo, and held 
that, by so doing, he had committed an 
offence under S. 451, I. P. C., and con¬ 
victed him accordingly. Khanoon Ram 
then preferrel an appeal to the Sessions 
Judge who however agreed with the 
trial Court and maintained the convic¬ 
tion. Khanoon Ram then preferred this 
petition under S. 439, Criminal P. C. to 
this Court through Mr. Har Gopal. 
The lea^'ned vakil relied on Brij Basi v. 
Qv^een-Empress (l), and contended that 
before a conviction under S. 451, I. P. C., 
could be had, it was essential to prove 
that the husband of the woman had 
neither consented to nor connived at the 
adultery, the commission of which was 
the object of the visit. 

It appears that the husband of the 
woman, Ghulam Haidar, is a Havaldar- 
Major, and when this occurrence took 
place was away on duty at the Db ond 

(1) [1896] 19 All. 74. 
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Oantonraenb. In these circumstances, 
we do not think it necessary to express 
any opinion as to the correctness or 
otherwise of the decision in Brij Basi v. 
Queen-Empress (1). In our opinion, in 
a case where it has been shown that the 
husband was absent in the legitimate 
pursuit of his occupation it may safely 
be presumed that such husband neither 
consented to nor connived at any adul¬ 
tery or immorality on the part of his 
wife. It seems obvious that he would 
be wholly ignorant of what was going on 
in his house and that therefore be could 
neither consent to nor connive at the 
same. We therefore see no reason to in¬ 
terfere with the conviction. With re¬ 
gard to the sentence, in the circum¬ 
stances we consider that the period al¬ 
ready undergone by the petitioner will 
suffice, and we accordingly reduce it to 
that period. Khanoon Ram will be dis¬ 
charged from his bail. 

R.M./r.k. Order accordingly. 
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Rattigan, C. J. 

Alam Bi and others —Appellants. 

V. 

Lattu and others — Respondents. 

Second Appeal No. 458 of 1919, Decided 
on 2l8t July 1919, from decree ofDisfc. 
Judge, Jhelum, D/- 26bh August 1918. 

(a) Custom (Punjab)—Kbanadamad—Lan- 
garyal Jats of Kharian Tabsil—Widow can 
make particular person kbanadamad under 
instruction by husband. 

The practice of making a kbanadamad is re* 
cognized among Langaryal Jats of Tabsil Kha* 
rain in the Gujrat District. 

Where the practice of making a kbanadamad 
is recognized, a widow, who has received in¬ 
structions in that behalf from her husband, has 
full power to make a particular person a khana- 

damad. ^ 2] 

(b) Punjab Courts Act (3 of 1914, S. 41 (3) 
— Second appeal filed after about six 
months—Certificate under S. 41 (3) applied 
for within three months explaining delay— 
Certificate granted—Appeal held filed within 
time. 

.Against a decree of a District Judge passed on 
26th August 1918 a second appeal was filed in 
the Chief Court on 8th February 1919. It ap¬ 
peared that on 21st November 1918 the appel¬ 
lant applied to the District Judge for a certifi¬ 
cate under 8 41 (3), Punjab Courts Act, 1914, 
explaining that her delay in applying for the 
certificate was due to the fact that she had er¬ 
roneously supposed that a second appeal would 
lie as of right to the Chief Court and that she 
had not discovered her mistake until some time 
after the passing of the decree, when she con¬ 
sulted a lawyer at Lahore, The District Judge 


accepted her application and granted her a 
certificate on 3id February 1919 : 

Held : that in the circumstances and having 
regard to the provisions of S. 41 (3), Punjab 
Courts Act, 1914, the appeal must bo lield to 
have been filed within time. [P 63 C 2] 

S. A. Razak —for Appellants. 

Badruddin Kureshi—iov Respondents. 

Judgment. —A preliminary objection 
is urged by ^Ir. Badruddin that the 
appeal to this Court is barred by limita- 
tion. It appears that the decree of the 
District Judge was passed on 26th August 
1918 and the present appeal was not 
filel until 8fch February 1919. On 21st 
November 1918 however Mt. Alam Bi,j 
the appellant, applied to the District' 
Judge for a certificate under S. 41 (3), 
Punjab Courts Act, 1914, explaining that 
her delay in applying for the certificate 
was due to the fact that she had er-! 
roneously supposed that a second appeal^ 
would lie as of right to the Chief (^Jourti 
and that she had not discovered her mis¬ 
take until some time after the passing of 
the decree, when she consulted a lawyer 
at Lahore. The District Judge ap¬ 
parently accepted her application and 
granted her a certificate on 3rd Febru¬ 
ary 1919, In the circumstances and 
having regard to the provisions of Cl. 3, 
S. 41 of the Act, I must hold that the 
objection is untenable and that the 
appeal is within time. I accordingly 
proceed to deal with it on the merits. 

The parties are Langaryal Jats of 
Tabsil Kharian in the Gujrat District 
and the following pedigree table will 
illustrate their relationship : 

GHAZI 


Umar Wazir 

\ _ 

1 ^ I 

Nur Mahi Karam Elahi 

(Mt. Muhammad Bi). ) 

I Mt. Ghulam Bi. 

Mt. Alam Bi. __ 


1 

Sajjada 


Gaman Hassan Din 

I _ 


! 

Lattu 


I 


1 

1 1 . 

Muham- 

Imam Dm 

1 . mad Din 

(defen¬ 

(plaintiff). 

dant). 


I 

Nizam 

Din 

(defen¬ 

dant). 


Ehrim (plaintiff). 
It appears that 


on 


I 

Nawab (plaintiff). 
22nd December 


1917 Karam Ilahi applied to the revenue 
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•authorities for sanction to a mutation in 
respect of some 67 kinals 1 maria of 
land, which he said he had gifted to his 
daughter Mt. Ghulam Bi. On the same 
date a similar application was filed by 
^It. Muhammad Bi, who stated that she 
had gifted a similar amount of land to 
her daugiiter Alara Bi. Mt. Ghulam Bi 
is married to the defendant Imam Din, 
and Mt. Alam Bi is married to the defen¬ 
dant Nizam Din. Plaintiffs, who are 
collaterals related to the common ances¬ 
tor in the same degree as Imam Din and 
Nizam Din, brought two suits praying 
for declaratory decrees to the effect that 
the aforesaid gifts should not affect their 
reversionary rights on the death of the do¬ 
nors. Defendants pleaded that the donees 

were married to collaterals who stood in 

# 

the i)osition of khanadamads to the 
donors and that according to the custom 
of the (parties the gifrs were valid. The 
first Court found in favour of the defen¬ 
dants as regards both gifts and dismissed 
the plaintiffs’ suits. PlaintifTs appealed 
in both cases to the District Judge, who 
held tliat the gift ta Imam Din hy Karam 
Ilahi was valid inasmuch as Karam Ilahi 
had made Imam Din his khanadamad as 
he was entitled by custom to do, and 
that in any event a gift to a daughter by 
a sonless male proprietor in lieu of ser¬ 
vices rendered is valid by the custom of 
the tribe. 

As regards the gift by Mt. Muhammad 
Bi however the learned Judge held that 
the plaintifi’s’ suit must succeed on the 
grounds (l) that the gift was really one 
by Mt. Muhammad Bi to her daughter 
and that Mt. Muhammad Bi had no right 
of herself to appoint the daughter's hus¬ 
band a khanadamad ; (2) that the next 
reversioner, Karam Ilahi, had colluded 
with the widow, and that consequently 
his consent to the alienation was no bar 
to plaintifis’ claim ; and (3) that the 
evidence adduced to prove that NurMahi, 
the husband of Muhammad Bi, had made 
an oral will in favour of Nizam Din did 
not command credence. He accordingly 
accepted plaintifts’ appeal as regards the 
gift of !Mt. Muhammad Bi and decreed 
their claim. Subsequently, as I have 
already stated, the learned Judge granted 

defendants a certificate to the effect that 
“there was a question regarding the validity of 
a custom involved, namely, whether a gift to a 
daughter by a sonless \Vidow proprietor in lieu 
of services rendered is valid amongst Langacyal 
Jats.” 


It appears to me that the learned Judge 
has entirely misunderstood the nature 
of the defence in the case in which he 
has decreed tht plaintiffs’ cliam. Defen¬ 
dants’ allegation is that Nur Mahi, some 
years previously when he was about 80 
years of age, had taken Nizam Din into 
his house, with the object of eventually 
marrying him to his daughter Mt. Alam 
Bi. Nizam Din at that time was about 
S or 9 years of age and the girl was even 
younger, and as a result it was decided 
to wait for some years before their 
marriage was effected. But there can be 
no doubt from the evidence on the 
record, especially that of the lambardar 
Nur Din, that Nur Mahi fully intended 
to make Nizam Din a khanadamad as 
soon as a marriage could be effected bet¬ 
ween the boy and the girl. Nur Mahi 
died in 1911, and within a few months 
of his death his widow, Mb. Muhammad 
Bi, effected the marriage between Nizam 
Din and her daughter Mt. Alam Bi ; and 
she, Nizam Din, Nur Din and other wit¬ 
nesses all state that this marriage was 
effected in accordance with the express 
desire of the deceased Nur Mahi, and 
that the latter had expressly enjoined 
Mt. Muhammad Bi to make Nizim Din 
a khanadamad. The widow therefore in 
carrying out her late husband’s wishes 
must be taken to have acted under his 
instructions, and the ordinary principle 
of Customary law is that where the 
practice of making a khanadamad is re¬ 
cognized, as it has been found to be in 
Karam Ilahi’s case, a widow, who has 
received instructions in that behalf from 
her husband, has full power to make 
particular person a khandamad : see the 
Digest of Customary law, paras. 39 and 
41. 

The learned District Judge has erred 
in supposing that it was any part of 
defendants’ case that Nur Mahi himself 
made Nizam’ Din a khanadamad, as it is 
admitted on all hands that Nur Mahi 
died before the marriage took place. Nur 
Mahi -^no doubt', fully intended that 
Nizam Din should become his resident 
son-in-law ; and I see no reason what¬ 
ever to doubt the evidence that he openly 
expressed this intention on many occa¬ 
sions and in all probability in more 
definite terms when he found that his 
end was approaching. The question 
therefore whether a sonless widow can, 
of her own authority, make a gift to her 
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daughter or make her son-in-law a khaua- 
daraad does nob arise in the present case. 
For the reasons given I accept this ap. 
peal ; and setting aside the order of the 
District Judge I dismiss the plaintift's' 
suit with costs throughout. 

r.M./r.K. Appeal accepted. 

A. I. R. 1920 Lahore 65 (1) 
Martineau, J. 

Nisam Din and others —Plaiubifl’s — 
Appellants. 

V. 

Bhacjat Ram— Defendant — Raspon- 
dant. 

Second Appeal No. 1156 of 1920, De¬ 
cided on 4th December 1920, from de- 
cvee of Disb. Judge, Ferozepore, D/- 1st 
March 1920. * 

Civil P. C. (5 of 1908), S. 47—Two repre¬ 
sentatives of judgment-debtor objecting to 
sale—Objection dismissed in default—Sale 
held, decree satisfied and execution case 
struck off—Suit for declaration that pro¬ 
perty belonged to them held not barred as 
executing Court had become “functus offi¬ 
cio” and as two only bad objected. 

Two out of four representatives of a judgment- 
debtor filed objections to the sale of a house in 
execution of the decree. These objections were 
dismissed for default and the decree having been 
fully satisfied the file was consigned to the 
record room. Subsequently, all the representa¬ 
tives of the judgment-debtor brought a suit 
for a declaration that the house belonged to 
them and was not liable to sals in execution of 
the decree: 

Held-, that S. 47 was no bar to the suit mas- 
much as (a) the decree having been fully satis¬ 
fied the execution Court had become functus 
officio, (b) the objections had been filed only by 
two out of the four plaintifTs. [P 05 C 2] 

Ganga Ram—lox Appollants. 

Ram Chand Manchanda —for Respon¬ 
dent. 

Judgment. ““The plaintiffs are the 
representatives of Imam Din, against 
whom the defendant had a decree. The 
defendant had a house attached and sold 
in execution of the decree. Two of the 
the plaintiffs, namely, Nizamuddin and 
Nur Muhammad, ffled objections, but on 
6th December 1917 those were dismissed 
for default, on 7bh January 1918 the 
sale was confirmed and on 22nd January 
1918 tfie file was sent to the record- 
room, the decree having been fully satis¬ 
fied. The plaintiffs instituted the pre¬ 
sent suit on 25kh February 1919 asking 
for a declaration that the house was 
theirs and was not liable to sale in exe¬ 
cution of the decree. The Munsif dis¬ 
missed the suit as barred both by S. 47, 
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Civil P. C., :iad by Art. 11. Sob. 1, Lim. 
Act. The District Judge agreed with 
the Munsif as to the suit being barred 
by S. 47, Civil P. C., and dismissed the 
appeal without going into blie question 
of limitation. The plaintiffs have filed 
a second appeal in this Court. It is con- 
bended on the ' appellants behalf that as 
the respondent’s decree had been fully 
satisfied the executing Court was functus 
officio, and consequently S. 47, Civil 
P. C., is no bar to the suit. This con¬ 
tention is correct. It is urged for the 
respondent that the plaintiffs could have 
appealed against the order of 6th Dec 0 m-| 
her 1917 dismissing their objections and 
nob having done so cannot bring a regu¬ 
lar suit. But the objections wore dis¬ 
missed only for default and there could; 
have been no appeal from the order of 
dismissal so far as the merits of the ob¬ 
jections were concerned. There was no 
determination of the question arising 
between the parties under S. 47, Civil 
P. 0. Moreover it was only two of the 
plaintiffs who had tiled objections. The 
dismissal of those objections could in no 
case affect the rights of the other two 
plaintiffs, Allahditfca and Ramzan, and 
when the decree had been fully satisfied 
their only remedy was to file a suit. 

I hold therefore that S. 47 is nob a 
bar to the suit. It is not necessary for 
me to go into the question of limita¬ 
tion as the District Judge has nob yet 
decided it. I accept the appeal, set 
aside the decree of the District Judge, 
and remand the case to him under 0.41, 
R. 23, for fresh disposal of the appeal 
before him. Court-fee on the appeal in 
this Court to be refunded. Other costs 
will be costs in the case. 

r.M./r.K. Appeal accepted. 
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Martineau, J. 

Khairati and others — Plaintiffs — 
Appellants. 

V. 

Indar and others — Defendants—Res- 
pondents. 

Misc. Second Appeal No. 1918 of 1919, 
Decided on lObh March 1920, from order 
of Dist. Judge, Jullundur. D/- 9th May 
1919 

Punjab Tenancy Act (1887), S. 77 (3) {i)-~ 
Suit for injunction restraining proprietors 
from preventing occupancy tenants from 
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using sile on ground of long user is cogni¬ 
zable by Civil Court. 

riaintiSs, occupancy tenants, sued for injunc¬ 
tion restraining defendants, members of the pro- 
rrietarv body, from preventing them from using, 
a certain site which they alleged they and their 
ancestors had been using for a long time; 


Held: that the plaintiSs were claiming to use 
the land not by reason of their being occupancy 
tenants, but by the reason of their having been 
enjoying the use of it for many years, and that 
therefore the suit did not fall under S. 77 (3) (i), 
Punjab Tenancy Act, and was cognizable by a 
Civil Court; .1. I- R- 1914 Lah. 89, 

IP 66 C 1J 


Jaijan Nath—(or Appellants. 

Badri Nath Kapur —for Respondents. 
Judgment.— The plaintiffs, who are 
occupancy tenants in the village Sarai 
Ivhas, sue for an injunction to restrain 
defendants 1 to 3, who are members of 
the proprietary body, from preventing 
them from using a certain site, which 
they say that they and their ancestors 
have for many years been using for pre¬ 
paring clung cakes, storing bhusa, and 
other purposes. The first Court passed 
a decree in the plaintiffs' favour, but the 
District Judge on appeal has held, follow¬ 
ing Bir Singh v. Kanan Singh (l), that 
the case is cognizable by a Revenue Court 
and has ordered that the plaint be re¬ 
turned. The ruling relied upon by the 
learned District Judge is distinguishable 
in two ways from the present case. 
The defendants in that case were tlie 
plaintiffs’ landlords, but in the present 
case the three defendants against whom 
an injunction is asked for are only some 
out of a number of persons owning the 
land in dispute, which is said to be shami- 
lat patti. In the second place, the plain¬ 
tiffs in the case mentioned above claimed 
to be entitled to use certain land as a 
threshing floor in consequence of their 
holding occupancy rights, so that the 
suit was one arising out of the conditions 
on which the tenancy was held and fell 
under S. 77 (3) (i). Tenancy Act. But 
the claim in the present case is in no 
way connected with the conditions of the 
plaintiffs’ tenancy. The plaintiffs are 
claiming a right to use the land in dis¬ 
pute, not by reason of their being occu¬ 
pancy tenants in the village, but by rea¬ 
son of their having been enjoying the use of 
it for many years. The present case is not 
one falling under S. 77 (3) (i), Tenancy 
Act, and it is cognizable by a civil Court. 

I accor dingly acce pt the appeal, set 

(L) A. I. R. 1914 Lih. 89=25 I. 0. 502. 


aside the order of the District Judge, and 
remand the case to him under O. 41, 
R. 23, Civil P. C., for disposal of the- 
appeal before him on the merits. The 
court-fee paid on the appeal in this Court 
will be refunded. Other costs will be 
costs in the case. 

R.il./R.K. Appeal accepted. 
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Petman, J. 

Khem Singh and others — Plaintiffs— 
Appellants. 

V. 

Ali Sher and another — Defendants— 
Respondents. 

Second Appeal No. 1817 of 1919, De¬ 
cided on 17fch November 1919, from de¬ 
cree of Dist. Judge, Hoshiarpur, D/- 4th 
March 1919, 

Transfer of Property Act(1882), S. Ill (g) 
—Denial of title—Alternative plea does not 
save forfeiture. 

.K denial by a tenant of his landlord’s title 
causes forfeiture of the tenancy. 

Plaintiffs-landlords sued for ejectment of the 
defendants on the allegation that they were 
teaants*at'will denying the plaintiffs’ title as 
owners. The defendants pleaded that they were 
the owners and, in the alternative, that even if 
they were tenants they were not liable to eject¬ 
ment so long as they served the takia: 

Held : that inasmuch as the defendauts had 
denied their landlords’ title, they had forfeited 
their tenancy and wore liable to ejectment; that 
the alteruative plea of the defendants did not 
affect the question of forfeiture of tenancy ; 
that inasmuch as the plaintiffs’ allegation that 
the defendants were denying their title as owners 
had not been traversed in the statement of de¬ 
fence, it was not necessary for the plaintiffs to 
give evidence in support of their allegation. 

[P 69 C 2] 

Faqir Chand —for Appellants. 

Abdul Razaq —for Respondents. 

Judgment. —Lala Fakir Chand gives 
up the first ground of appeal. In ray 
opinion this appeal must be accepted. 
The plaintiffs, who are admittedly the 
owners, sued for ejectment of the defen¬ 
dants on the very definite allegation that 
the defendants, who were tenants-at-will, 
were denying their title as owners. They 
also sued for a declaration in the alter¬ 
native, but it is not necessary to go into 
this latter matter. The allegation that 
the defendants were denying the plain¬ 
tiffs’ title was not traversed in the state-; 
ment of defence and it-was not necessary 
therefore for the plaintiffs to give evi¬ 
dence in support of their allegation. On 
the contrary the defendants persisted 
that they and not the plaintiffs were the 
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owners. This position cannot be affected 
by the fact that in the alternative the 
defendants pleaded that if it was found 
that they were not the owners but were 
tenants, they were not entitled to eject¬ 
ment so long as they served the takia. 

It is not a case of a denial only in the 
suit itself. On the well-known legal 
|prinoiple that a denial by a tenant of his 
landlord’s title causes forfeiture of the 
Itenancy, I hold that the plaintiffs are 
entitled to eject the defendants. I there- 
’fore accept the appeal with costs through¬ 
out. 

R M./r.K. Appeal accepted, 

A. I. R. 1920 Lahore 67 

Broadway and Petman, JJ. 

Sardari Lal and others — Defendants 
— Appellants. 

V. 

Bam Lal and others —Plaintiffs—Res¬ 
pondents. 

First Appeal No. 2523 of 1915, Deci¬ 
ded on 29th October 1919, from decree 
of Senior Sub-Judge, Ferozepore, D/- 17th 
June 1915. 

Civil P. C. (5 of 1908), O. 22, R. 4—Plain¬ 
tiffs jointly suing on mortgage — Pending 
appeal one plaintiff dying — No legal repre¬ 
sentative brought on record V/hole suit 
abates. 

Plaintiffs jointly claimed a sum as due under 
a mortgage from the defendant-appellant and 
obtained a decree. During the pendency of an 
appeal from that decree one of the rcspondeuts 
died and his legal representatives were not 
brought upon the record. 

Held : that the appeal abated in its entirety. 

LP C8 C H 

^ Harbhajan Das —for Appellants. 

Bam Chand Manchanda —for Respon¬ 
dents. 

Judgment. —A preliminary objection 
has been taken to the hearing of this 
appeal, viz., that one of the plaintiffs- 
respondents, Mt. Hardeviidied some four 
years ago and her heirs or legal repre¬ 
sentatives have not been brought on to 
this record. The suit was originally filed 
by Babu Ram Lal, Lala Sham Lal and 
Mt. Hardevi, the latter being the mother 
of the two former. The plaintiffs jointly 
claimed a sum of Rs. 7,284 as due under 
a mortgage from the defendant-appellant, 
and in para. 7 of the plaint it was spe¬ 
cifically alleged that the plaintiffs were 
the heirs and in possession of the pro¬ 
perty of Babu Dhari Mai who was the 
original mortgagee. In para. 8 of the 
written statement filed by the defondant- 


appellant, para. 7 of the plaint was spe¬ 
cifically admitted as being correct. The 
learned Subordinate Judge on 17th June 
1915 granted plaintiffs a joint decree for 
Rs. 6,670 with costs realizable by sale of 
the mortgaged property. 


Against this decree the defendant-ap- 
pellant preferred this appeal on 1st Octo¬ 
ber 1915. Counsel for the appellant ad¬ 
mits that Mt. Hardevi died in 1915 and 
that this fact was known to his client. . 
In spite of this however, no steps were * 
taken to bring her legal representatives 
on to the record and it is stated and ad¬ 
mitted that her heirs are her daughters 
and not the other respondents, her sons. 
Under 0, 22, R. 4, Civil P.C., the appeal 
abates entirely unless the right to appeal 
survives so far as the present respon¬ 
dents are concerned. In Bejoy Gopal 
Bose V. Umesh Chandra Bose (l) it was 
held that where the decree was a joint 
decree in favour of all the plaintiffs, if 
the defendant desired to question the 
cc^Tectness of that decree, he would be 
bound to bring before the Court all the 
parties affected by that decree. This was 
followed in Tarip Dafadar v. Khotejan- 
nessa Bihi (2), where it was held that 
when during the pendency of an appeal 
against a decree for rent one of the 
plaintiffs-respondents died and his heirs 
were not brought on to the record, the 
appeal should be dismissed in its entirety. 
In Dharanjit Narayan Shigh v. Chan- 
deshwar Frosad (3) it was held that when 
during the pendency of an appeal against 
a decree setting aside a sale of tlie joint 
estate for arrears of revenue one of the 
plaintiffs-respondents died and no applica¬ 
tion was made for substitution of the 
heirs of the said deceased respondent, 
the appeal should abate as the decree 
could not be reversed without the repre¬ 
sentatives of the deceased being placed on 
the record and that under no circum¬ 
stance could the decree be confirmed as 
to the unascertained shares of the joint 
share holders and reversed as to the 
unascertained shares of the other joint 
shareholders. In Baj Ghunder Se7iv. 
Ganga Das Seal (4) their Lordships of 
the Privy Council held that when the 
nature of a suit was such that the cause 
of action did not survive against the 


(1) U902: 

(2) U90G; 

(3) H907 


6 C. W. N. 196. 

10 0. W. N. 981. 

11 C. W. N. 504. 


(4) U904] 31 Cal. 487=31 1. A. 71 (P.O.). 
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remaining respondents alone on the death 
of one of the respondents, the entire 
appeal abated. To the same effect was 
the decision in Bao Ghulam Muhammad 
Khan v. Nahar Ali (5). In Khuda 
Bakhsh v. Mathra Das (6) A sold certain 
land to B. B resold it to seven persons, 
by one sale deed in which the area each 
vendee was to take was -specified but not 
the proportion in which the vendees 
were to pay the sale money. Plaintiff, 
the son of A, sued for possession on A's 
death, alleging the sale was not binding 
on him. The trial Court decreed his 
claim, but on appeal this decision was 
reversed. Plaintiff thereupon appealed 
to the Chief Court. While the appeal 
was pending one of the vendees-respon- 
dents died, and as no application was 
made to bring his representatives on to 
the record the appeal abated against him. 
It w'as also held that inasmuch as the 
land was still joint in the hands of the 
vendees, the appeal, having abated against 
one of them, could not proceed against 
any of the respondents and must be dis¬ 
missed. A similar decision was arrived 
at in Hadw v. Lala (7) tindiJamna v. 
Sarjit (8). 

In our opinion there can be no doubt 
ithat this appeal must be dismissed as 
against all the respondents. That it has 
now abate! against Mt, Hardevi is clear. 
The decree was a joint one, and so far as 
she is concerned cannot now be in any 
way interfered with. Following the 
decisions cited above we* consider that 
the decree being joint, the appeal abates 
in its entirety and we accordingly dis¬ 
miss it with costs. 

r.m./r.K. Appeal dismissed. 

(5) [18761 53 P.R. 1896. 

(6) U913] C2 P. E. 1913=18 1. C. 182. 

(7) A. I. R. 1914 Lab. 123 = 21 1. C. 951 = 41 
P. R. 1915. 

(8) [1919] 67 P. R. 1919=52 I. C. 510. 
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Martineau, J. 

Emperor 

V. 

Rah Nawaz —Accused. 

Criminal Revn. No. 1260 of 1920, De¬ 
cided on 18th November 1920, against 

decree of Dist. Magistrate, Mianwali. 

Criminal P. C. (5 of 1898), S. 562—S. 562 
applies only to simple cheating and not to 
aggravated forms. 

Section 562, Criminal P. C., applies only to a 
case of simple cheating falling under S. 417, 


I. P. C., and not to aggravated forms of cheat¬ 
ing under Ss. 418 to 420, I. P. C. [I* 69 C 1] 

H. A. Herbert —for the Crown. 

Facts. —The accused, a resident of 
Mianwali Tahsil, went to the house of 
the complainant in Bhakkar Tahsil on 
the evening of 8th November 1919, and 
remained there for the night. The next 
morning he required the complainant to 
lean him his horse to ride on to Jandan- 
wala. The complainant agreed and gave 
him the horse and also sent his man 
with him to bring the horse back. The 
accused went on horseback far from 
.Tandanwala and never returned it as 
promised. He took the horse to Dera 
Ismail Khan District and sold it there 
for Rs. 30 and the saddle for Rs. 6. 
The accused absconded after the occur¬ 
rence, but was arrested on 21st May 

1920 in Multan Citv. The accused, on 

% 

conviction by Khan Bahadur Muhammad 
Zaffar Khan, exercising the powers of a 
Magistrate of the First Class in the 
Mianwali District, under S. 420, Penal 
Code, was directed that he be released 
on his executing a bond of Rs. 500 with 
one surety of the same amount for one 
year, and during such period to appear 
and receive sentence when called upon 
and in the meantime to keep the peace 
and be of good behaviour under S. 562, 
Criminal P. C. 

Grounds. —Under the law, the sen¬ 
tence of S. 562, Criminal P. C., for an 
offence under S. 420, I. P. C,, is quite 
illegal. The word “cheating” mentioned 
in the same section can mean only 
simple cheating under S. 417, I. P. C., 
and cannot include the aggravated form 
of it under S. 420, I. P. C.: vide Croton 
v. Neki Ram (l). The files of the case 
are submitted herewith. The judgment 
of the lower Court being in vernacular 
is translated into English for the con¬ 
venience of the Hon’ble Judges of the 
High Court. 

Order .— In this case Rab Nawaz 
pleaded guilty to an offence under S. 420, 
I. P. C. He had gone to the house of 
one Hak Nawaz and induced him to lend 
him a horse for riding to Jandanwala. 
He then took the horse to a place in the 
Dera Ismail Khan District and sold it 
and the saddle. The Magistrate, instead 
of sentencing Rab Nawaz to imprison¬ 
ment, has passed an order again st him 

(1) [1908] 23 P. W. R. 1903 Cr.=8 Cr. L. J. 

455, 
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under S. 562, Criminal P. C. The order 
is illegal, as S. 562 applies only to a 
case of simple cheating, falling under 
S. 417, I. P. C., and not to aggravated 
forms of cheating falling under Ss. 418 
to 420*. see Croion v. Neki Jiam (l). 

I set aside the order and in lieu thereof 
I sentence Rab Nawaz to six months’ 
rigorous imprisonment and to a fine of 
Es. 50, or to a further period of three 
months’ rigorous imprisonment in default 
of payment. 

R.M./r.K. Order set aside. 

A. I. R. 1920 Lahore 69 

Shadi Lal and Wilberforce, JJ. 

Barkat Ullah and o//ieis—Defendants 
—Petitioners. 

V. 

Fazal-I~Maula —Plaintiff — Opposite 
Party. 

Civil Revn. Petn. No. 311 of 1916, 
Decided on 15th March 1920, from order 
of Dist. Judge. Sialkot, D/- 6th January 
1916. 

Civil P. C. (1908), O. 5, Rr. 17 and 20 - 
Ex parte decree—Defendant* applying to set 
aside within time •“ Application suspended 
till plaintiff would apply for execution as 
plaintiff could not be served with notice 
Plaintiff applying for execution Defendants 
served by affixing summons on bis house 
House sold in execution— Defendants apply¬ 
ing for restoration of proceedings in on- 
ginal suit—As there was no order under K. 
20. there was no legal notice on defendants 
■“Original application bound to succeed and 
no question of limitation could arise — Lim. 
Act (1908), Art. 164. 

PlaintiS sued defendants at Sialkot for an in¬ 
junction regarding an alleged tight of way and 
the demolition of a wall. Difficulties having 
arisen in obtaining personal service on the de¬ 
fendants who did not live at Sialkot, notices 
were affixed on their so-cailcd inhabited house 
there and an ex parte decree was passed on 29tb 
November 1912. On 23rd December the defen¬ 
dants applied for setting aside the ex parte de¬ 
cree, but in the proceedings it was found impos¬ 
sible to effect personal service on the plaintiS and 
after vain attempts to do so, the Munsif passed 
an order that the application be consigned to the 
record room and th.at action could be taken when 
the plaintiff applied for execution. On 27th 
Jlarch 1014 the decree-holder applied for execu¬ 
tion by demolishing the wall and for Rs. 27 as 
costs. Summonses were ordered to be sent to 
the judgment-debtors and were served by being 
affixed on the same house whore the judgment- 
debtors were not residing. An order for demoli¬ 
tion was made and the house was ordered to be 
sold in order that costs might be recovered. The 
decree-holder, having obtained permission to bid, 
bought the house for Rs. 40. The judgment-deb¬ 
tors, having obtained information of what had 
occurred, put in an application on 25th July 1916 
for restoration of the proceeding.s in the original 


suit. This application having been dismissed by 
both the Courts below as time barred, the defen¬ 
dants applied for revision ; 

Held ; (l) that no legal service as contemplated 
by the Code ever took place on the defendants, 
as no order was passed by the Court under O. 6, 
R. 20, for effecting substituted service, (2) that 
upon a proper construction of the law the ori¬ 
ginal application for setting aside the ex parte 
decree, made as it was withiu 80 days of the ex 
parte decree was baund to succeed ; (3) that the 
mere fact that the original application was con¬ 
signed to the record room did not in auy way 
necessitate a fresh application ; (l) that the ap¬ 
plication of 20th July 1915 must be considered 
as merely in continuance of the suspended ori¬ 
ginal application ; (5) that consequently no 

question of limitation arose and the ex parte de¬ 
cree should be set aside. LR "iO C 1, 2] 

Tek Chand —for Petitioners. 

Mukand Lal Puri —for Opposite Party. 

Judgment. —The plaintiff instituted 
this suit at Sialkot against three defen¬ 
dants on 26bh August 1912. The suit 
was for an injunction regarding an alleged 
right of way and the demolition of a 
wall. The three defendants were ad- 
mittedly not resident at the tinie at 
Sialkot, and difficulties were experienced 
in obtaining personal service. Eventu- 
ally notices were affixed on their so-called 
inhabited house at Sialkot and this ser¬ 
vice being considered sufficient, 'an ex 
parte decree was passed on 29th Novem¬ 
ber 1912. On 23rd December of the same 
year the defendants applied for the set- 
ting aside of the ex parte decree, but in 
these proceedings the position was re¬ 
versed and it was impossible to effect 
personal service on the plaintiff. After 
vain attempts the Munsif passed an order 
that the application should be consigned 
to the record room (dakhul dafter) and 
that action could be taken when the 
plaintiff applied for execution. The Mun¬ 
sif in his own hand at the same time 
wrote a correct address of Barkat Ullah, 
the principal defendant. 

On 27th March 1914 the decree-holder 
applied for execution by demolishing the 
wall and for Rs. 27 in the way of costs. 
It was ordered that summons be sent to 
the judgment-debtors, and these summon¬ 
ses were again served by being affixed on 
the house in Si.Ukot in which the judg- 
" ment-debtors were not residing. An order 
for demolition was duly made, and for 
the recovery of Rs. 27 as costs it was 
directed that the Sialkot house should 
be brought to sale. The decree-holder 
applied for permission to bid and in the 
absence of ether competitors bought the 
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house for Rs. 40. On 20fch July 1915 
the judgment-debtors in the case, having 
obtained information of what had oc¬ 
curred. put in a long and not happily 
worded application asking for the res¬ 
toration of the proceedings in the 
original suit. This application was dis¬ 
missed by the Munsif on the ground 
that it was time-liarred, and his order 
was upheld by the District Judge. The 
judgment-debtors have applied for revi¬ 
sion of the judgment of the lower appel¬ 
late Court and have also instituted a suit 
on 27th July 1915 to obtain a declaration 
that the ex parte decree was obtained by 
fraud and was of no effect as against 
thetn. Their suit has been dismissed, 
and against this decision they have pre¬ 
ferred a second appeal to this Court. We 
have heard arguments in the application 
for revision and in the second appeal, and 
it appears to us that the application for 
revision must succeed while the appeal 
must fail. 

In connexion with the application for 
revision it is necessary to give the exact 
facts regarding the so-called service effect¬ 
ed on the defendants in the original case. 
Barkat Ullah, defendant, Iwas employed 
in the police in the Northern Range; 
his address was given by the plaintiff as 
employed in the Southern Division, and 
on the mistake being pointed out, no 
further efforts were made for j^ersonal 
service. His brotlier, Muhammad Fazal, 
was stated as residing with Barkat Ullah 
and in liis case also the summons for per¬ 
sonal service had a similar fate. Defen¬ 
dant 3, Muhammad Sadiq, was em¬ 
ployed at Simla where the summons was 
sent, but here again on account of an 
inaccuracy in the address no personal 
'service was effected. The Court at first 
passed an order for full particulars of the 
correct addresses to be given but on the 
following date, apparently overlooking 
its previous order, directed that sum¬ 
monses should be given for service to the 
pleader of the plaintiff. They were not 
so given, but copies of the summonses 
were affixed on the house at Sialkot 
belonging to the defendants and occupied 
by tenants. It is clear that no legal 
service as contemplated by the Civil Pro¬ 
cedure Code ever took place on the defen¬ 
dants, as no order was passed by the Court 
under O. 5, R. 20, for effecting substi¬ 
tuted service, and the conditions to which 
O. 5, R. 17, relates did not exist in the 
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case. It is therefore evident that upon 
a proper construction of law the ap¬ 
plication for setting aside the ex parte 
decree, made as it was within 30 days, 
was bound to succeed. We have shown 
above why it failed, and it is for our con¬ 
sideration whether the decisions of the 
lower Courts on this point are correct. 

As W8 have mentioned, the application 
for setting aside the ex parte decree was 
consigned to the record room with the 
instruction that action would be taken 
when the plaintiff applied for execution. 
The judgment-debtors renewed their ap- 
plication apparently as soon as they 
became aware of the execution, and this 
application, their counsel contends, must 
be considered as merely in continuance of 
the suspended original application. This 
view we consider is correct, although the 
application of 20bh July 1915 is not hap¬ 
pily worded. The judgment-debtors, 
however, were without any legal aid and 
we are justified therefore in deciding the 
matter not on the exact form of this ap¬ 
plication but on its substance. There 
was, it is true, no request for an adjudica¬ 
tion of the original application, but the 
applicants clearly referred to the original 
application and it was, in our opinion, 
their intention to revive and continue 
this application. In these circumstances 
no question of limitation arises as wrongly 
considered by the lower Courts. The 
mere fact that the original application 
was consigned to the record room did not 
in any way necessitate a fresh application. 
It was merely suspended until the plain¬ 
tiff decree-holder came forward to ex¬ 
ecute his decree. Holding, therefore, 
that the lower Courts have misunderstood 
the situation and, therefore, misapplied 
the law, we accept the application for 
revision and set aside the ex parte decree 
and all the proceedings which have taken 
place thereunder. As we have accepted 
the application for revision, the appeal 
for a declaration that the decree was 
obtained by fraud loses all practical im¬ 
portance. We may state however briefly 
that though we do not agree with the 
ratio decidendi of the lower appellate 
Court, we concur in its general finding. 
The plaintiff gave full particulars, as far 
as he knew of the addresses of the defen¬ 
dants and made no attempt to deceive the 
Court. 

The facts of the present case differ 
from those upon which Mela Ham 


Barkat Ullah v. Fazal-I-Maula 
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V, Balia Bam (l) was based. In that 
ease a false address was given by the 
plaintiffs, with the obviously fraudulent 
intention that the defendant should not 
become aware of the suit and that the 
Court should be induced to pass an ex 
parte decree in their favour. We dismiss 
the appeal. The parties can bear their 
own costs in this Court. 

r.M./r.k. Appeal dismissed. 

(1) A. I. R. 1914 Lah. 450=22 1.0.549=35 
P. R. 1914. 
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Leslie Jones, J. 

Ahmad Khan and others —Judgment- 
debtors—Appellants. 

V. 

Jhanda Bam and others — Decree- 
holders— Respondents. 

Misc. Second Appeal No. 1499 of 1915, 
Decided on 3rd April 1919, from order 
of Sub-Judge, 1st Class, Muzaffargarh, 
D/- 15th February 1915. 

Punjab Alienation of Land Act (1900), 
S. 2 (3) (b) —Trees standing on land belong¬ 
ing to agriculturist are liable to attachment. 

The protection aflorded by Cl. (b), sub-S. (3), 
S. 2, docs not apply to things material, such as 
standing trees, bat to incorporeal rights. There¬ 
fore trees standing on land belonging to a mem¬ 
ber of an agricultural tribe ate liable to attach¬ 
ment in execution of a decree. LP 71 0 1] 

Nand Lai —for Appellants. 

Bishan Nath —for Respondents. 
Judgment. —Certain trees on land be¬ 
longing to a member of an agricultural 
tribe have been attached in execution of 
a decree. The judgment-debtor objected 
that they were not liable to attachment 
and sale, on the ground that they are 
protected by the provisions of tlie Punjab 
Alienation of Land Act, 13 of 1900. The 
lower Courts have both found that trees 
do not come within the definition of land 
as given in S. 2, sub-S. (3) of the Act. 
The judgment-debtor has appealed to this 
Court. 

Counsel for the appellant contends 
that trees are covered by 01. (b), sub- 
S. (3). He is however unable to cite 
any authority in support of this pro¬ 
position except Bagga Mal v. Moti Bam 

(1) . which is irrelevant. It has been 
held in Nur Muhammad v. Tiloka Mal 

(2) that 01. (b), sub-S. (3), Alienation of 

Land Act, refers not to things material 

but to incorporeal rights. In that view 

(1 [19031 32 P. R. 1903. 

(2 [1904] 14 P. R. 1906. 


I concur and I dismiss the appeal with 
costs. 

r.M./r.k. Appeal dismissed. 
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Shadi Lal, C. J. 

Genda Mal and others —Judgment- 
debtors—Appellants. 

V. 

Munsi Ram and another —Decree- 
holders—Respondents. 

Misc. First Appeal No. 327 of 1920, 
Decided on 2l5t May 1920, from the 
order of the Hon. Sub-Judge, 1st Class, 
Jullundur, DL 13th October 1919. 

Limitation Act (1908), Art. 166—Period, 
prescribed by Art. 166 cannotbe extended. 

The period prescribed by Art. 166 cannot be 
extended under the provisions of the law and no 
order of the Court can have the effect of ex¬ 
tending it. [1* 71 C 2J 

Jagan Nath—lor Appellants. 

Judgment. —The sale in execution of 
decree which the appellants seek to im¬ 
peach, was effected on 22nd August 1919, 
and the application to set aside the sale 
was not made until the 13bh Octol) 0 r 
1919. Now. Art. 166, Sch. 1 Lim. 
Act, prescribes a period of 30 days for 
an application of this kind, and the 
terminus a quo is the date of the sale. 
There is therefore no doubt that the ap¬ 
plication made by the appellants on ISth 
October 1919 was clearly barred by time, 
and it is beyond dispute that the period 
prescribed by the article cannot be ex¬ 
tended. 

Mr. Jagan Nath, for the appellants 
however seeks to get over the bar of limi¬ 
tation by urging two contentions: (U. 
That the Subordinate Judge himself is¬ 
sued a notice an 26th August 1919 calling 
upon the judgment-debtors to show cause 
why the sale should not be confirmed,and 
fixed the 13bh October as the date for hear¬ 
ing objections to the sale, and (2) that the 
decree-holder was guilty of fraud, having 
kept the appellants in ignorance of their 
right to set aside the sale. As regards 
the first contention, it is sufficient to say 
that no order of the Court can have the 
effect of extending the period of limita¬ 
tion prescribed by Art. 166, which period, 
as stated above, cannot be extended under 
the provisions of the law. The second! 
contention must fail upon the short 
■ ground that fraud was neither alleged nor 
proved in the lower Court, and cannot 
therefore be set up for the first time in 
this Court. 
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For the aforesaid reasons I bold that 
the application to set aside the anction 
sale was rightly dismissed. The appeal 
therefore fails and is dismissed. I 
make'no order as to costs, as the res¬ 
pondent is not represented by counsel. 

R. m./r.k. Appeal dismissed. 

A. I. R. 1920 Lahore 72 (1) 

JIartineau, j. 

Gopal Das and another —Defendants— 
Appellants. 

▼. 

Pa rmanand —Plaintiff—Respondent. 
Second Appeal No. 1025 of 1920, De¬ 
cided on 22nd December 1920, from 
order of Dist. Judge, Sialkot, D/- 26th 
l^farch 1920. 

Court-fees Act (7 of 1870). S. 7 (5) (10)— 
Suit for possession and execution of deed of 
sale on receipt of remaining consideration 
—S. 7 (5) applied—Relief of execution of 
deed was only ancillary. 

PlaintifT alleged that defendant had sold cer¬ 
tain land to him and had received part of the 
sale consideration. Plaintiff nov/ sued for pos- 
.session of the land and also prayed that defen¬ 
dant he ordered to execute a deed of sale and 
have it registered on receipt of the balance of the 
price : 

Held : that the suit was one for possession of 
land, the prayer as to the execution cf the sale- 
deed being merely ancillary, and that court-fees 
were payable in accordance with Cl. (v). S. 7, 
Court-fees Act. [P 7*2 C 2] 

Amar Nath Bhatia —for Appellants. 
Fakir Chand —for Respondent. 
Judgment. —The plaintiff in this case 
alleges tiiat the defendants orally sold 
some land to him for Rs. 4,250, received 
Rs. 100 out of the price, and agreed to 
execute a deed of sale, and he asks in his 
plaint that he may be given possession 
of the land and that the defendants may 
be ordered to execute a deed of sale and 
have it registered on receiving the ba¬ 
lance of the price. He treated the suit 
as one for possession of land and paid 
court-fees on ton times the revenue. 
The Munaif hold that the suit was one 
not only for possession, but also for spe¬ 
cific performance of a contract to sell 
the land, and ordered the plaintiff to pay 
court-fees on Rs. 4,250, and as the defi¬ 
ciency was not mad© good he rejected 
the plaint. 

On appeal, the District Judge held 
that the suit had been properly valued 
by the plaintiff as one falling under 

S. 7 (v), Court-fees Act, and he set aside 
the first Court’s order and remanded the 
case. The defendants have filed a se¬ 


cond appeal in this Court. The decision 
of the learned District Judge is clearly 
correct. Wlien the plaintiff distinctlyj 
alleges that a sale had taken place thei 
suit cannot possibly be regarded as one| 
for specific performance of a contract ta| 
sell. The suit is one for possession of| 
the land alleged to havo been sold andj 
the additional prayer that the defendants: 
may be ordered to execute a sale-deed is] 
an ancillary relief. I dismiss the appeal 
with costs. 

R.M../R.K. ' Appeal dismissed. 


A. I. R. 1920 Lahore 72 (2) 

Chevis, j. 

Ban-f^han Jiam —Plaintiff—Appellant. 

V. 

Shcran Khan and others —Defendants 
— Respondents. 

Second Appeal No. 1210 of 1919, De¬ 
cided on nth May 1920, from decree of 
Dist. Judge, Mianwali, D/- 10th Febru- 
arv 1919. 

(a) Civil P. C. (5 of 1908), O. 41, R. 20— 
Power under R. 20 is discretionary. 

The power of the Court to take action xinder 
O. -11. R. 20. is difcretionary and should not be 
exercised in all cases: 25 I.C. 549, Foil. [P 73 C ll 

(b) Civil P. C. (5 of 1908), O. 22, R. 4 and 
O. 41, R. 20—In first appeal one respondent 
dying—Legal representative brought on re¬ 
cord but in second appeal name of deceased 
respondent appearing — Mistake not dis¬ 
covered for long time—Power under R. 20, 
O. 41, held should not be exercised—As ap¬ 
peal involved joint question, appeal abated 
in toto. 

A suit for possession of certain land was de¬ 
creed by the first Court but dismissed on appeal. 
The plaintiff filed a second appeal to the High 
Court. It appeared that during the pendency 
of the case in the lower appellate Court one of 
defendants, .1/, had died and bis widow S was 
brought on the record as his legal representative. 
But the appeal to the High Court showed -V as 
a respondent. The mistake was not discovered 
till eight months afterwards, when an applica¬ 
tion for bringing S on the record was presented 
and granted “subject to all just exceptions”: 

Held] (1) that this was not a case in 
action under O. 41, R. 20, Civil P. C., 
rightly be taken as 6’ could not be made a 
pondent at this late stage : 18 I. C. 37, 

[P 73 C 1] 

(2) that the case against all the respondents 
stood on a joint footing and the appeal could nct- 
proceed against the respondents leaving out S, 
and therefore abated in toto : 13 1. C. 182 and 
41 I. C. 780, Foil. IP 73 02] 

Hargopal —for Appellant. 

Jagan Nath —for Respondents. 

Judgment. —The question in dispute 
is whether the land in suit has been re¬ 
deemed from the plaintiff. Plaintiff says 
it has not been redeemed and defendants 
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have no right to possession. Defendants 
allege redemption. The first Court de¬ 
creed the claim. On appeal by defen¬ 
dants the District Judge dismissed the 
claim. Plaintiff appeals to this Court. 
While the case was pending in the lower 
appellate Court, Muhammad Yar died 
and his widow Mt. Sabahi was brought 
on to the record as his representative. 
But by a blunder the appeal to this 
Court shows Muhammad Yar, and not 
the widow, as a respondent. The mis¬ 
take was not discovered till about 28th 
October 1919, on which date an applica¬ 
tor bringing on Mt. Sabahi was pre¬ 
sented to this Court. The usual order, 
‘granted subject to all just exceptions,” 
was passed on this. 

Lala Jagan Nath now objects that the 
appeal must fail Mt. Sabahi not having 
been been joined as a respondent. She 
certainly is a necessary respondent, and 
no application for bringing her on the 
record was made till over eight months 
from the decree of the lower appellate 
Court. But it is urged that I should 
take action under O. 41, R. 20, Civil 
P. C., and bring Mt. Sabahi on to the 
record. I can of course do so if there is 
good ground for so doing. Limitation 
does not apply to such action; see Shahab 
Din V. Miran Bakhsh (l). But power 
to take action under O. 41, E. 20, is dis¬ 
cretionary, and should not be exercised 
in all cases : see same judgment. Here 
the plea is that the pleader’s munshi 
simply copied down the names of respon¬ 
dents as they appear on the heading of 
the District Judge’s record. But the 
judgment under appeal itself mentions 
the death of Muhammad Yar and the 
bringing on to the record of his widow. 
And the decree sheet too shows Muham¬ 
mad Yar as dead and his widow as his 
representative. So I cannot hold that 
bo omit to make Muhammad Yar’s widow 
a respondent was merely an excusable 
blunder. It seems to me to be a piece of 
negligence. Civil Appeal No. 2048 of 
1918 (printed in Lahore Law Journal for 
January 1920) is cited, but here the very 
judgment under appeal mentions the 
death of Muhammad Yar, so the present 
case is quite different from the one cited. 
I refuse to take action under 0. 41, R. 20, 
and I do not confirm the ex parte order 
making Mt. Sabahi a respondent. Fakir 

~(1) A. I. R 1914‘La^ 27^25 I. C. 549=79 
P. R. 1914. 


Chand V. ^Junicipal Committee of Ilazro 

(2) is also a ruling which is in favour of 
the respondents. 

The only other question is whether tiie 
appeal can proceed against the other res¬ 
pondents. The respondents have divided 
the land in suit and the case against all 
the respondents stands on a joint footing. 
Khuda ‘Bakhsh v. Mathra Das (7) and, 
Fateh v. Bhanju Bam (4) are in point.^ 
I hold that the appeal cannot proceed' 
against the respondents leaving out Mb. 
Sabahi. The appeal is dismissed with 
costs. 

_ R._M./R.K. _ _ Appeal dismissed.__ 

(2) 119131 50 r. R'. 1013=181. 0. 37. 

(3) [10131 62 I‘. R. 191?=1S I. C. 1S2. 

(4) [1917] 06 P. R. 1917=41 I. C. 730. 

A. 1. R. 1920 Lahore 73 
Wilberforce, J. 

Gamen Shah —Judgment-debtor—Peti¬ 
tioner. 

V. 

Jhangi Barn — Decree-holder — Op¬ 
posite Party. 

Civil Revn. Petn. No. 131 of 1919, De¬ 
cided on 17th January 1919.against order 
of Dist. Judge, Mianwali, D^- lOth March 
1918. 

(a) Civil P. C. (1908). O. 21. R 2—Part 

satisfaction admitted—Court should recog¬ 
nize fact. 

Where a decree-holder admits part salisfactiou 
of his decree, the Court is bound to recognize 
the fact, and in the absence of any explanation 
why hiS admission should not be considered as 
representing the facts, the judgment-debtor 
ought not to be put to proof of the alleged pay- 

(b) Civil P. C. (1908). O. 21. R. 2 —No 

particular form of certification of payment 
Admission of decree holder recorded by 
Court is sufficient. 

There is no particular form under R. 2, O. 21, 
in which a decree-holder must certify payment 
to the Court. A mere admission by bim^ recor¬ 
ded by the Court is legally sufficient. [P 74 C, 2J 

Pir Taj-ud-din—ior Petitioner. 

Nand Lai —for Opposite Party. 

Judgment.—In this case the respon¬ 
dent obtained a decree for Es. 254-13-0 
against the applicant in July 1913. On 
23rd August of the same year the Court 
recorded a note that the decree-holder 
admitted the receipt of Rs. 100. In the 
following October the decree-holder put 
in a stamped receipt for another Rs. 150. 
In December 1915 the decree-holjer ap¬ 
plied again for execution of his decree 
and stated that he had only received 
Rs. 150 of which he had given a receipt 
and that he had nob received the Rs. 100 
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mentioned in the ® order of 23rd 

August. On this the judgment-debtor 
put in two receipts for Rs. 100 each and 
one receipt for Rs. 50. These the decree- 
holder admitted on solemn affirmation to 
have been correct; he finished by saying 
that be did not understand how he could 
have made the application for execution. 
Shortly afterwards ho transferred his 
rights to his brother, a petition-writer, 
and put in a lengthy statement that he 
had made a mistake in admitting the first 
payment. No affidavit however or sworn 
statement of the decree-holder was ever 
made or put in before the Court, The 
Hunsif, after a prolonged inquiry, in an 
able and exhaustive judgment, held that 
!the decree-holder had himself admitted 
the decree to have been satisfied to the 
extent of Rs. 250, and rejected his appli¬ 
cation. Against this decision an appeal 
was preferred to the District Judge who, 
in a somewhat extraordinary judgment, 
accepted the appeal. He held that the 
Munsif was right in his decision tliat the 
decree-holder had himself admitted be¬ 
fore the Court first payment of Rs. 100. 
He held however that the subsequent ad¬ 
mission of this payment by the decree- 
holder could he corrected by him, and 
that the moment the decree-holder re¬ 
tracted his certificate the alleged pay¬ 
ment became one which an executing 
Court could nob take into account, an ex¬ 
traordinary proposition of law. He then 
proceeded on the assumption that it was 
for the judgment-debtor to prove pay¬ 
ment and held that his evidence of pay¬ 
ment was insufficient. He finally held 
that the payment in dispute not having 
been certified could not be recognized in 
execution, and that the payment alleged 
was not proved to his satisfaction. 
Against this decision a second appeal 
was preferred and admitted, presumably, 
as an application for reviBion and I 
allowed it to be treated as such. 

The facts which I have stated above 
are by themselves sufficient indication of 
the perverse attitudeof mind with which 
the District Judge approached the case. 
He himself held that the decres-holder 
had stated in Court that the sura of 
Rs. 100 had been paid, that subsequently 
he made a similar admission, but he gave 
no reasdn whatever why these admissions 
ehould not be considered as representing 
the facts. No explanation whatever was 
given by the decree-holder for his alleged 


V. Mt. Chaoli 

inaccurate admissions, nor was any ex¬ 
planation forthcoming why the decree 
had been transfered to his petition-wri¬ 
ter brother. As for the finding that the 
payment in dispute not having beeucerti- 
fied could nob be recognized, and that 
the moment the decree-holder retracted 
his admission the alleged payment be¬ 
came one which an executing Court could 
not take into account, this decision is in 
itself of a surprising character. Under 
O. 21, R. 2, there is no particular form 
required in which a decree-holder must 
certify his payment to the Court: A 
mere admission by him recorded by the 
Court is legally sufficient. The first ad¬ 
mission, moreover, it must be remem¬ 
bered, had been subsequently repeated to 
be con*ect by the decree-holder, and I 
cannot understand the meaning of the 
lower appellate Court that the admission 
having been withdrawn the decree-hol¬ 
der’s certificate was thereby cancelled. 
In these circumstances, it was not neces¬ 
sary to call on the judgment-debtor for 
proof of payment. 

I accept the application and restore the 
decision of the Munsif. The appellant 
will get his costs in all the Courts. 

r.M./r.k. Petition acceiyted. 
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LeRossignol and Broadway, JJ. 

Mt. Bhagwati —Plaintiff—Appellant. 

V. 

Mt. Chaoli and another — Defendants 
—Respondents. 

First Appeal No. 1024 of 1916, Deci¬ 
ded on 15th March 1920, from decree of 
Sr. Sub-Judge, Delhi, D/- 15th March 
1916. 

(a) Transfer of Properly Act (1882), S. 6— 
Expectant heir transferring property trans* 
fers his chance of succession. 

An expectant heir, who transfers a portion of 
the property included in the succession which he 
expects, does transfer his chance of succession so 
far as that portion of the property is concerned. 

[P77C21 

(b) Transfer of Properly Act (1882;, S. 6 

—-S. 6 does not prohibit transfer of spes 
successionis but only provides that such tranS' 
fer cannet be made for spes successionis is 

not property. 

Section 6 does not prohibit the transfer of a 
Spes successionis. .411 that it provides is that a 
transfer cannot be made for the reason that a 
spes successionis is not property and therefore the 
execution of a document purporting to transfer 
the spes successionis purports to transfer pro 
perty which does not exist. [F ^ •* 




1920 Mt. BiiACfWATi V. Mt. Oiiaoli Lahore 75 


(c) Transfer of Property Act (1682), S. 43 
-^Representation by transferor need not be 
false—It is sufficiant if it is erroneous. 

la order to bring a trnnsaction within tho 
scopo of 3. 43 it is not necessary that the repro* 
seutatiou made by the transferor should bo false: 
it is sudlciont that his representation should be 
erroneous. LP 78 0 2) 

n*{d) Transfer of Property Act (1882), S. 6— 
B suing C, ntother of her deceased husband 
H, for recovery of amount secured by mort¬ 
gage executed by C in favour of H — Mort¬ 
gage hypothecating her reversionary rights 
in her father’s property—Subsequent to mort¬ 
gage deed C succeeding to property hypothe¬ 
cated and obtaining possession — Mortgage 
held inoperative as conveyance but operative 
as executory agreement which attached to 
property as soon as it was acquired by mort¬ 
gagor— C held botvid to satisfy B's claim — 
Transfer of Property Act, S. 43. 

B sued C, the mother of her deceased husband 
H for recovery of a certain amount with interest 
secured by a mortgage executed by C in favour 
of S hypothecating her reversionary rights in 
her father’s property and undertaking to repay 
tho mortgage debt as soon as she should obtain 
possession of the property. In addition to other 
pleas about consideration, etc., it was urged on 
behalf of the defendant that the mortgage was 
void inasmuch as at the time of its execution. 
C was not in possession of the property but had 
with regard to it merely a spes successionis. It 
appeared that subsequent to tho execution of 
the deed of mortgage C succeeded to the pro¬ 
perty and obtained possession: 

Held-, (1) that the document executed by C 
inasmuch a^ it was a mortgage of property which 
did not exist at the time, was inoperative as a 
conveyance but was operative as an executory 
agreement which attached to the property the 
moment it was acquired by the mortgagor; 
(2) that as C's title in the property had be¬ 
come complete, she was bound to satisfy the 
plaintiffs claim: 43 I. C. 740, Foil.-, 17 All 125; 
29 Caf. 355; 4I.C.144; 13 /.C.495, Bts^LP 780 21 

(e) Transfer of Property Act (1882). S. 43 
—Mortgage by person with defective title— 
Interest subsequently acquired by transferor 
xs available to make mortgage effective. 

When a person with a defective title purports 
and intends to mortgage property, any interest 
subsequently acquired by him in that property 
is available in equity to make the mortgage 
effectual, even though the defect in the title is 
apparent on the face of the document: (187G) 2 
Ch. D, 25G. Foil, LP 78 C 2) 

(f) Pardanashin Lady—Document executed 
by—Transaction must be fair and lady must 
understand her act. 

In order to enforce a document executed by a 
pardanashin lady, all that is necessary is to con¬ 
vince tho Court that the transaction was a fair 
one and that the lady understood tho act to 
which she was subscribing. 

Sheo Narain, Gullu Bam and Moti 
Sagar—lor Appellant. 

Tek Chand Jagan Nath —for Res¬ 
pondents. 

Judgment. —This appeal arises out of 
a suit brought by Mt. Bhagwati against 


Mt. Chaoli, the mother of tho plaintiiT’s 
deceased husband liar Varshad. Tho 
suit was for the recovery of Rs. 4,500 
principal and Rs. 5,250 interest secureil 
by a mortgage executed by Mt. ChaoH 
in favour of her son liar Prashad on 
20th October 1905. The mortgage or 
rather deed of hypothecation recites 
that the executant had been forced into 
litigation with her stepmother over tho 
administration of the property left by 
the executant's father, that her son liar 
Parshad had conducted tho litigation on 
her behalf and had mot expenses thereof, 
so that after adjustment of tho account 
between them Rs. 4,000 principal and 
Rs. 500 interest were found due to him 
and the executant accordingly hypothe¬ 
cated her rights, i.e., her reversionary 
rights, in her father’s property, and 
undertook to repay the mortgage debt as 
soon as she should obtain possession of 
the property, i.e. on the death of her 
stepmother. The defence pleas were 
that the deed was fictitious and without 
consideration and had not been con¬ 
sciously executed by the defendant. Fur¬ 
ther that as the defendant was not at the 
time in possession of the property but 
had with regard to it merely a spes suc¬ 
cessionis, the mortgage was void. 

The Court below has dismissed the 
suits, on the grounds that the deed ot 
mortgage is in any case void as at the 
time of its execution the defendant was 
merely a reversioner with an expectation 
of succession and that such a transfer is 
prohibited by S. 6, T. P. Act, and it fur¬ 
ther hods that the defendant was a par- 
danashin lady and that it has not been 
established that the nature of the docu¬ 
ment had been explained to her, or that 
she had any independent advice in the 
matter. The 6rst argument before this 
Court is that though admittedly the 
transfer of his right by an expectant does 
not confer on the transferee any right in 
praesenti, yet if the expectant subse¬ 
quently acquires that right the defect in 
the transfer is cured, and reference is 
made to S. 43, T. P. Act. The second 
argument employed is that the transac¬ 
tion under consideration is not such as 
is contemplated by S. 6 (a), T. P. Act, 
inasmuch as what was transferred was 
not the chance of succession to the estate, 
for the transaction was a mere mortgage 
and not a transfer of the right of succes¬ 
sion, as the right of succession remained 
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^^ith the defendant and she has in fact 
subsequently succeeded to the property 
left by her father. 

With regard to the contentions that con¬ 
sideration for the mortgage had not been 
established, that it had not been shown 
that the provisions of the mortgage deed 
were not thoroughly explained to Mt. 
Chaoli and that she had no independent 
advice in the matter, it is retorted that the 
document is of a simple nature, that it is 
an admitted fact that Mt. Chaoli did pro¬ 
secute litigation against her stepmother 
Mt. Bhoi, that there is evidence on the 
record that approximately Rs. 4,000 
were expended in that litigation and that 
that sunj, having regard to the duration 
of tliat litigation, was quite a moderate 
sum to expend. Farther it is pointed 
out from copies of letters on the record 
that after the execution of this mortgage 
the defendant Mt. Chaoli recognised that 
a burden of debt lay upon her property 
and that interest on that debt was ac¬ 
cruing. 

We shall first deal with the question 
of execution of and consideration for the 
mortgage deed, and on this point we 
think the appeal must succeed. Much 
has been said of what it is necessary for 
the plaintiff to establish when he seeks 
to enforce a document which has been 
executed by a pardanashin lady; but no 
rule of general applicability can be laid 
down, each case must be decided with 
reference to its own facts and all that is 
necessary is to convince the Court that 
the transaction w’as a fair one and that 
the lady understood the act to which she 
was subscribing. Now the suit against 
Mt. Bhoi was instituted in August ISOO. 
It was dismissed in July 1901 by the 
first Court, but was appealed to this 
Court in 1904 and was finally decided in 
1907. Throughout that litigation in all 
the Courts counsel of high standing were 
engaged on behalf of Mt. Chaoli and the 
following fees appear to us to have been 
paid; Rs. 500 to Piare Lai, Rs, 500 to 
Kirkpatrick, Rs. 250 to Madan Gopal in 
the Delhi Courts, and Rs. 350 to Shadi 
Lai. All these four items aggregate 
Rs. 1,600. In addition Rs. 220 were 
expended on printing the appeal in this 
Court, Rs. 20 per mensem were paid to 
an agent Piare Lai and in addition there 
were subsistence and travelling expenses 
for witnesses, so that it appears to us 
that Rs. 4,000 is a very fair estimate of 


what the litigation really did cost, and 
therefore if Har Parshad, the son of Mt. 
Chaoli, bore the costs of the litigation 
out of his own funds, there appears to us 
to be no cause for cavil regarding the 
amount charged upon the property. 

The next point is whether Har Par- 
shad expended this amount out of his 
own funds or whether they were pro¬ 
vided by Mt. Chaoli. Now Mt. Chaoli’s 
husband appears to have been an em¬ 
ployee on small pay and to have died 
many years before the inception of this 
litigation. There are some vague asser¬ 
tions that l^ft. Chaoli sold her ornaments 
and so provided funds, but with the ex¬ 
ception of one witness Gattu Mai, who 
stated that in 1901 Har Parshad sold a 
necklace, there is no definite evidence 
that funds were obtained for tins litiga¬ 
tion by the sale of jewellery and even 
Gattu Mai is unable to say to whom the 
necklace really belonged. On the other 
hand, there is no evidence to show from 
what Source Har Parshad obtained the 
money, but admittedly at the time be 
held a fairly lucrative post in Indore 
State. He is now dead and his widow, 
the plaintilT, is probably not conversant 
with the manner in which her husband 
conducted liis afi'aira. It is noteworthy 
that the defendant Mt, Chaoli has not 
gone into the witness box. She has not 
explained whence she obtained the large 
sum that must have been expended upon 
the litigation, and the letters (printed 
at pp. 13-16 of the paper book) which 
we are satisfied were written on her be¬ 
half to her son liar Parshad, indicate 
that she and liar Parshad were on the 
best cf terms and that she recognized 
that her estate was encumbered with 
debt on which interest was accruing. 

This failure of the defendant to place 
herself m the witness-box is a serious 
weakness in her case. It is true that 
she is an old woman, but it was her duty 
to show not only that she provided th& 
sinews of war for the litigation against 
Mt. Bhoi, but also to detail the manner 
in which slie was induced by misrepre¬ 
sentation to execute the mortgage deed. 
In her pleas she suggests that Har Par¬ 
shad secured the execution of this dccu- 
ment by giving her to understand that it 
was some document required for the con¬ 
duct of the litigation, but this is a very 
improbable story inasmuch as at the 
time of the execution of the document 
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the litigation had coaao to a torm. 
Further the document was registered at 
the very house of Mt. Chaoli. It was 
attested by several witnesses, of whom 
two have been produced. Of tlijase one is 
Chunna Mai, the grandson of Mt. Chaoli, 
who at that time appears to have been 
regarded by all parties as an heir of 
Mt. Chaoli. It is true that according to 
the strict Hindu law, inasmuch as his 
father predeceased Mt. Bhoiand the right 
*of representation does not exist under 
Hindu law, Chunna Mai is not an heir, 
but it ishard to avoid the conclusion, from 
certain remarks appearing in the letters 
above referred to, that all the members 
of the family at that time regarded 
Chunna Mai as an heir. It must be 
presumed further that the Sub Registrar 
carried out his duties in accordance with 
law and satished himself that Mt. Chaoli 
understood the contents of the document 
that she admitted, so that, although the 
evidence is not very clear that the con¬ 
tents of the document were explained to tlie 
executent, all the surrounding circum¬ 
stances indicate that she was thoroughly 
aware of the nature and of the provisions 
of the document in suit. Stress has been 
laid upon the fact that although Har 
Parsad lived in 191.3, he did not sue upon 
the document in suit during his lifetime. 
In this delay of his we can see nothing 
minister. He was aware that his mother 
dl^ not possess any ready money. His 
debt was secure and his funds were 
earning interest, so that there was no 
particular reason why he should demand 
repayment of the debt so long as his 
mother lived and until it became neces¬ 
sary for him to partition the heritage 
with his co-heirs. For the foregoing 
reasons we hold it as established that 
Mt. Chaoli was able to take sufficient 
interest in her affairs in spite of the fact 
that she was a pardanashin lady and that 
Har Parshad expended some Rs. 4,000 
over the litigation against Mt. Bhoi. 
Further that Mt. Chaoli fully understood 
the nature of the document upon which 
this suit is based. 

Turning now to the legal question in 
the case we have to consider whether 
S. 6, T. P. Act, is fatal to the suit and 
whether the plaintiff is not entitled to a 
relief on equitable grounds. The Court 
below has held that inasmuch as Mt. Bhoi 
•^vas alive in 1905, the date of the execu¬ 
tion of the hypothecation deed, all that 


Mt. Chaoli had to convoy was a mere 
spes sucoessionis or chance of succession 
in the hypothecated property and that 
the transfer was a nullity and has no 
effect in law. It refered to AchhaJi Euar 
v. Tliakur Das (1), Nund Kishore La! v. 
Kanee Davi Ternary (2), Hargaiuan ^la¬ 
gan V. Baij Nath Das (3), Sumsuddin v. 
Abdul Husain (4), and Bhaganv. Munnu 
(5). 

The learned counsel for the appellant 
has conceded that the transfer of a right 
in expectancy does not convey any rigUt 
in praesenti, but has contended that if 
the executant of such a transfer subse¬ 
quently acquires title, the defect in the 
transfer is made good; that in any case if 
the trairsfer of a chance of succession is 
invalid, it is still tantamount to a con¬ 
tract of transfer as soon as the expectancy 
develops into actual title and should be 
treated as such; that as a matter of fact 
the transfer by Mt. Chaoli was not the 
transfer of a chance of succession, inas¬ 
much as the transaction purported to be 
a mere mortgage which did nob transfer 
the title and that as a matter of fact 
Mt, Chaoli in spite of the execution of 
the document, had obtained the succes¬ 
sion. Counsel elaborated this latter argu- 
ment by adding that a succession conno¬ 
ted a whole bundle of rights and that if 
the property comprised in the succession 
was transferred piecemeal, that transfer 
could nob be regarded as one of succes¬ 
sion. This argument was lukewarmlyl 
advanced and we have no hesitation in 
holding that an expectant heir, who 
transfers a portion of the property inclu¬ 
ded in the succession which he expects, 
does transfer his chance of succession so; 
far as that portion of the property is! 
concerned. 

Section 6, T. P. Act, does not howeverj 
in our opinion prohibit the transfer of al 
spes sucoessionis. All that it provides 
is that such a transfer cannot be made, 
for the reason that a spes sucoessionis is 
not property and therefore the execution 
of a document purporting to transfer thej 
spes sucoessionis purports to transfer; 
property which does not exist. Furth 0 r-| 
more, it must be remembered that though, 
the princip les of the Transfer of Pro - 

(1) [18951 17 All. 125. 

(2) [19021 29 Cal. 855. 

(3) [19091 32 All. 88=4 I. 0. 144. 

(4) [1907] 31 Bom. 165. 

(5) [1912] 16 0. 0.122=13 I. C. 495. 
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perty Act are binding upon the Courts 
of the Punjab, the Act itself with its 
technicalities has no force as such in the 
province; and the learned counsel for 
the appellant has urged that the prin¬ 
ciples of S. 43 of that Act apply to this 
case. That section provides that where 
a person erroneously represents that he 
is authorized to transfer certain immo¬ 
vable property and professes to transfer 
such property for consideration, such 
transfer shall operate on any interest 
which the transferor may acquire in 
such property at any time during which 
the contract of transfer still subsists. 
A similar provision is to be found in 
S. 18, Specific Relief Act, but that sec¬ 
tion considers only the cases of sales 
and leases and not that of mortgages, 
and that omission is no doubt due to the 
circumstance that no one can be forced 
to borrow money. 

It remains now to consider whether in 
the cases cited by the losser Court or in 
the decisions cited at the Bar of this 
Court, there is anything fatal to the con¬ 
tentions of the appellant. Achhan Knar 
V. Thakur Das (l) does include a finding 
that interest in expectancy cannot be 
transferred, but the case was decided on 
other grounds which affected the merits 
of the case. In Nund Kishore Lai v. 
Kanee Dam Teicary (2) the same pro¬ 
position of law was accepted, but the 
dispute in that suit was not between 
the mortgagor and the mortgagee, but 
between the mortgagee and a subsequent 
bona fide purchaser for valueof the mort¬ 
gagor’s rights, so that the case offered 
no scope for equitable treatment of the 
mortgagor’s claims. In Hargawan Magan 
V. Baij Nath Das (3) at the time of the 
suit the transferee of the right of expec¬ 
tancy had died and the transferor had 
recovered his rights as the heir of the 
transferee, so that this decision is of no 
help in this matter. Bhagan v. Munnu 
(5) is a decision in which it was held 
that an agreement with a contract pur¬ 
porting to transfer property which is 
incapable of transfer was not enforcible 
and the question whether the plaintiff in 
that case was entitled to any equitable 
relief was not raised. In Gajadkar 
Sivgh V. Eandhaya Bakhsh (6) it was 
held that a deed of agreement by which 
a reversioner agreed to give a share in 
the property on the estate falling into 
(6) L19U] 9 I. c. 2i3. 


his possession was not one falling within 
the purview of S. 6, T. P. Act, inasmuch 
as the deed did not purport to be a 
transfer in praesenti of the reversionary 
right, but was merely an agreement to 
convey the property in future. 

The facts of that case so far resemble 
the facts of the case now before us, that 
although Mt. Chaoli did purport to 
transfer her interest by way of hypothe¬ 
cation in praesenti, she stipulated that 
she should not be liable to pay the mort¬ 
gage debt until the property fell into 
her possession. Surendranath Dey v. 
Rajindra Chandra (7) is a decision 
which is completely in favour of thel 
appellant’s contentions, for it was held 
therein that a mortgage of non-existent 
property, though inoperative as a con¬ 
veyance, is operative as an executory 
agreement which attaches to the pro¬ 
perty the moment it is acquired by the 
mortgagor and in equity transfers the 
beneficial interest to the mortgagee with¬ 
out any fresh act done by the mort¬ 
gage; or in confirmation of the moitgage 
and reference is therein made to Bolroyd 
V. Marshall (8) and Collyer v. Isaacs (9). 
In King Ex parte. King In re (10) it 
was held that if an assignor w’ith a de¬ 
fective title purports and intends to 
assign property for value, any interest 
subsequently acquired by him in that 
property is available in equity to make 
the assignment effectual, even though 
the defect in the title is apparent on the 
face of the assignment. 

Now in order to comply with the con. 
ditions of S. 43, T. P. Act, it is n'ot 
necessary that a representation made by 
the transferor should be false; it is suffi¬ 
cient that his representation should be 
erroneous; it is highly probable that 
neither Har Parshad nor Mt. Chaoli was 
familiar with the legal doctrine which is 
embodied in S. 6, T. P. Act, and there 
can be no doubt that Mt. Chaoli believed 
that in executing the hypothecation deed 
she was making, and that Har Parshad 
in apccpting it believed that he was 
taking, a valid conveyance of her right 
and if the matter be judged by the 
standards of conscience and ordinary 
honesty, there can be no dc«bt that 
Mt. Chaoli, now that her title in the 


(7) 1 

l1918] 

1 43 I. 0. 740. 

(S) 1 

1862' 

10 H. L. 0. 191. 

(9) 1 

18821 

19 Ch. D. 342. 


do) [1876] 2 Ch. D. 256. 
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pi'operty hag become conciete, has to 
satisfy the ciaim preferred by the widow 
of Har Parshad, For these reasons wo 
accept the appeal and set aside the decree 
of the Courts below, to which we remit 
ths case for decision of the remaining 
issues. Costs shall follow the final event. 
r.m./r.k. Appeal allowed. 

A. I. R. 1920 Lahore 79 (1) 

Broadway and Wilberforce, JJ. 
Abdulla and others —Plaintiffs — Ap¬ 
pellants. 

V. 

Khair Din and others —Defendants— 
Respondents. 

Second Appeal No. 767 of 1916, De¬ 
cided on 22nd May 1920, from decree of 
Dist. Judge, Jullundur. D/- 14th Feb¬ 
ruary 1916. 

Custom (Punjab)-*-AHenation Awans of 
Jullundur. 

Among Awans of the Jullundur Tahsil, a gift 
by a sonless proprietor of ancestral land partly 
to his sister’s son and partly to his mother's 
sister’s son is valid. [P 79 C 2] 

liishen Chand —for Appellants. 
Fazl-i-Hussain —for Respondents. 
Judgment. —The parties in this case 
are Awans of the Jullundur Tahsil. The 
plaintiffs, who are collaterals in the 
third degree, sue for a declaration that a 
gift of ancestral land partly to a sister's 
son and partly to a mother’s sister’s son 
shall not affect their reversionary rights. 
The lower Courts have held that the gift 
was valid, but the District Judge granted a 
certificate under S. 41 (3), Punjab Courts 
Act, as to whether among these Awans 
a sonless proprietor can gift his ancestral 
property to his sister’s or mother’s 
sister’s son. We have heard the appeal 
argued by Mr. Kishen Chand. It appears 
somewhat extraordinary that the Dis¬ 
trict Judge should have granted the cer¬ 
tificate which he did in view of the fact 
that before him counsel for the plaintiffs 
eventually admitted thit he could not 
press the appeal as regards the gift to 
the sister’s son. In-spite of this fact how 
ever, counsel has again pressed this point 
before us. The lower Courts in coming 
to their decision relied upon an entry 
from the riwajiam and a large number of 
instances showing a very free power of 
disposition among the Awans of the Jul¬ 
lundur District. The riwajiam is to the 
effect that a gift can be made in favour 
of any relation, male or female, and this 
custom has obviously been followed to a 


very large extent. As far as a gift to a 
sister’s son is concerned, there are a large 
number of instances. The first Court 
stated that extracts from mutation re¬ 
gisters showed no less than nine such dis¬ 
positions, bub the learned counsel for t'le 
appellants states that in reality there are 
only six. But even if he is correct, it is 
of little moment. There are many in¬ 
stances of other gifts to relations even 
less connected such as a sister’s husband 
and a son's wife. There is also one judi¬ 
cial instance in whicli one of the plain¬ 
tiffs himself stated tliat a gift in favour 
of a sister’s son is valid. On this point, 
considering also the admission of the 
plaintiff’s counsel in the lower appellate 
Court, there cannot be the slightest 
doubt. 

As to the gift to the mother’s sister's 
sou, counsel points out that there is no 
actual instance of such disposition having 
been made. There are however as we 
have stated above, instances of gifts to 
more remote relations. There are also 
the clear terms of the riwajiam in favour 
of the validity of such a gift, and the 
entry in the riwajiam is entitled to the 
greatest respect, vide Be(j v. Allak\ 
Data (l). There is no decision of this 
Court exactly covering the point at issue, 
but in Barkat AH v. Jhandu (2) it was 
laid do'vn that though Awan proprietors 
had by custom undoubtedly large powers 
of disposition, these powers did not ex¬ 
tend to gifts to comjdete strangers. The 
learned Judges, who decided that case, 
had apparently in view the terms of the 
riwajiam. A motlier’s sister’s son can¬ 
not be regarded as a complete stranger. 
We therefore agree with the lower Courts 
in holding both gifts valid and dismiss 
this appeal with costs. 

r.m./r.k. Appeal disynissed. 

(1) A. I. B. 1916 P. C. 129=38 I. 0. 854 = 45 
P. R. 1917=44 Cal. 749=14 I. A. 89 (P. C.).. 

(2) [19071 127 P. R. 1907. 
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Wilberforce, J. 

Har Gopal —Plaintiff — Decree-holder 
—Appellant. 

Y. 

Bam Bichpal and others —Defendants 
and Judgment-debtors—Respondents. 

Misc. Second Appeal No. 276 of 1919, 
Decided on 26th January 1919, from 
order of Dist. Judge, Kama), D/- 9th 
October 1918. 
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Execution—Legality of decree cannot be 
questioned in execution. 

The leg.iUtv of a decree cannot be questioned 
in execution.' The remedy of the aggrieved party 
is bv a regular suit to set aside the decree as 
illegal. tPSOCl] 

Shamair Chand^ior Appellant. 

Onlln Bam—iot Respondents. 
Judgment.—lu this case the api^el- 
lant applied for the execution of a decree 
providing for payment in annual instal¬ 
ments, in default of which the possession 
of land was to be handed over to the de¬ 
cree-holder as owner. The lower appel¬ 
late Court has held that this being a 
provision for conditional sale, was null 
and void in accordance with Debi Sahai 
V. liam-ji Lai (l) and was therefore in- 
.operative. Against this decision a second 
'appeal has been preferred. Counsel for 
'the appellant has cited numerous autho¬ 
rities that an executing Court cannot 
question the legality of a decree, e. g.. 
Ml. Mehr Nislianv.Naicabzada Muham¬ 
mad Kazim Ah Khan (2), Maharaja of 
Jihartpur v. Jiani Kanno Dei (3) and 
Badha Mai v. I^ncnn Bakhsh (4). These 
are clear authorities in his favour. Debi 
Sahai v. Bainji Lai (l), relied on by the 
respondents, is in no way in point. In 
that case the judgment-debtor instituted 
a regular suit to set aside an illegal de¬ 
cree, a remedy which is open to the judg¬ 
ment-debtor in this case. I accept the 
appeal, but as the question whether the 
decree is otherwise executable was not 
disposed of by the lower appellate Court, 
I remand the case for decision on this 
question. Costs will follow the result. 
r.M./r.K. Case remanded. 


(1) [1913 

(2) [1900 

(3) [1901 

(4) [1908 


5G P. R. 1918=4G I. C. 4C0. 

35 P. R. 19C0. 

23 All. 181=28 I. A. 35 (P. C.) 
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Shadi Lab and Martine.vu, JJ. 

Bam Si7igh —Defendant—Appellant. 

V. 

Fir^n GxUah Bai-Mehr Chand —Plain¬ 
tiffs—Respondents. 

First Appeal No. 3390 of 1915, Deci¬ 
ded on 24th February 1920, from decree 
of Diet. .Judge, Delhi, D/- Isb November 
1915. 

(a) Negotiable Instruments Act (1881), 
S. 87—Alteration changing identity of con¬ 
tract is material alteration. 

Auy alteration in a bill of exchange which 
changes the identity of the contract contained 
therein must be regarded as a material altera¬ 
tion, [P 83 C 1} 


(b) Negotiable Instruments Act (1881), 
S. 87—Alteration in time of payment is 
material alteration. 

An alteration in the time when the instru¬ 
ment is due and payable is a material alteration 
and avoids the instrument. [P 83 C 1] 

(c) Negotiable Instruments Act (1881), 
S. 87—Bill materially altered—It is dis¬ 
charged. 

When a bill is materially altered it is dis- 
chaged, and the law does not allow the party 
claiming under it to fall back upon the contract 
as it existed prior to the alteration. [P 83 C ll 

(d) Negotiable Instruments Act (1881), 
S. 64—Mere demand of money does not 
amount to presentment for payment. 

A mere demand of money does not amount to 
a presentment for payment. In order to comply 
with the law the holder must exhibit the bill to 
the person from whom he demands payment 
and offer to deliver it upon payment. [P 83 G 1] 

(e) Negotiable Instruments Act (1881), 
S. 98—Person relying upon exceptions in 
S. 98 must establish all requirements thereof. 

Section 93 contains the exceptions to the gene¬ 
ral rule requiring notice of dishonour, and it is 
for the person relying upon any such exception 
to establish all the requirements thereof. 

LP 83 C 2) 

(f) Contract Act (1872), S. 135—Delay in 
suing principal does not discharge surety. 

A mere forbearance or delay in suing the prin¬ 
cipal or pressing him for payment does not dis¬ 
charge the surety. [P 84 C 1] 

Seva Bam Singh —for Appellant. 

Moti Sagar —for Respondents. 

Judgment.—This appeal and the 

companion appeal No. 392 of 1916 arise 
out of an action brought on the footing 
of a hundi for the recovery of Rs. 5,000 
and interest thereon. It appears that 
the Diamond Jubilee Flour Mills Com¬ 
pany, Delhi, was in need of money in 
1913, and the directors of the company 
at their meeting on 30bh September 1913 
decided to borrow Rs. 25,000. In pur¬ 
suance of a resolution passed at that 
meeting hve hundis were drawn on that 
day bearing date 1st October 1913 by 
three persons, namely, Sunder Singh, the 
manager of the company, and Ram Singh 
and Chajju Ram, two of the directors of 
the company, in favour of the plaintiff 
firm Gulab Rai-Mehr Chand, the proprie¬ 
tor of which, Rai Sahib Ishri Parshad, was 
also a director of the company. These hun¬ 
dis were accepted by the drawee on 4th 
October 1913, and were endorsed by the 
plaintiff to the Alliance Bank of Simla- 
Limited, which paid the money to the 
acceptor through the plaintiff on the 
date of the acceptance. When the due 
date for payment came, the hundis were 
dishonoured, with the result that the 
Bank recovered the money from tb© 
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plaintiff who has brought two aotions on side is in direct conflict with that relied 


two of the hundis. 

The hundi forming the basis of the ac¬ 
tion which has led to the present ap¬ 
peals, was payable after 63 days ; and 
the plaintiff sought to recover the 
amount due thereon not only from the 
acceptor bub also from the three drawers. 
The District Judge has decreed the claim 
against all the defendants except Chajju 
Ram, whom he has absolved from liabi¬ 
lity on some legal grounds which will be 
considered hereafter. We have before us 
two appeals, one by the plaintiff seeking 
to establish the liability of Chajju Ram, 
and the other by Ram Singh claiming 
exemption on grounds similar to those 
acccepted by the District Judge with 
respect to Chajju Ram. Neither the 
company nor Sunder Singh has preferred 
any appeal against the decree of the Dis¬ 
trict Judge, and their liability for pay¬ 
ment of the money is no longer disputed. 

We propose to discuss in the first place 
the various points which are common to 
both appeals. Before the District Judge 
it was urged on behalf of both Chajju 
Ram and Ram Singh, and that conten¬ 
tion has been pressed again before us, 
that these persons signed the hundis in 
order to accommodate the plaintiff, Rai 
Sahib Ishri Parshad who as a surety for 
one Prabhu Dial, a relative of his, had 
a.b the time of the latter’s appointment 
in June 1900 as treasurer of the company 
undertaken to advance Rs. 25,000 to the 
company by way of loan; that he carried 
out that undertaking by lending money 
on the five hundis; and that in pursuance 
of an oral agreement between him and 
the drawers they were exonerated from 
personal liability on the hundis. Ex 
facie the document upon which the pre¬ 
sent action is based makes them person¬ 
ally liable, and it is for them to establish 
the special agreement invoked on their 
behalf. Nwo it is doubtful whether oral 
evidence is admissible to prove the agree¬ 
ment, but accepting for the sake of argu¬ 
ment that the District Judge was justi¬ 
fied in admitting the evidence, we concur 
with him that the agreement has not 
been established. 

The agreement is alleged to have been 
arrived at the meeting of the directors 
on 30th September 1913, and both par¬ 
ties have produced evidence in support 
of their respective versions. It is clear 
that the oral evidence adduced by one 
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upon by the other, and we have there¬ 
fore been guided in reaching our conclu¬ 
sion by certain circumstances whicli, in 
our opinion, militate against the dra¬ 
wers’ version. There is ample proof on 
the record that the company was in 1913 
in a financial difficulty, and the letters 
which passed between Chajju Ram and 
Ishri Prashad make it absolutely clear 
that the directors were most anxious to 
procure money in order to carry on the 
business of the company. 

It is therefore beyond doubt that a 
person advancing a loan to the com¬ 
pany, whose financial condition was ad¬ 
mittedly shaky, was running a certain 
amount of risk. Is there any reason why 
of all the directors Ishri Parshad alone 
should run the whole risk and should not 
ask his colleagues to share tbe burden 
with him ? In the correspondence re¬ 
ferred to above it was never suggested at 
any time that Ishri Parshad was liable 
to advance money in accordance with the 
agreement of suretyship entered into by 
him in 1900, and that he should make 
good that promise. Further, even if the 
stipulation contained therein was still 
operative and binding upon Ishri Par¬ 
shad, the only penalty for the breach 
thereof would have been the dismissal of 
his relative from the office of treasurer—a 
loss far less in magnitude than the risk 
involved in advancing a large sum of 
Rs. 25,000 without any adequate security. 

It is perfectly futile to contend that 
the drawers affixed their signatures to the 
bill in order to accommodate Ishri Par¬ 
shad. There can be little doubt that 
these persons had no property at Delhi, 
nor did they command any credit in the 
money market. On the other hand Ishri 
Parshad was not only a Government 
treasurer, but also a banker of repute and 
standing, and we enflrely repel the sug. 
gestion that he stood in need of help from 
these comparatively obscure persons in 
order to bolster up his credit at Delhi. 
Bub all doubt on the subject is dispelled 
by a letter (Ex. P-3) dispatched to the 
plaintifi by Chajju Ram on 11th May 
1914 in reply to a notice calling upon 
him to pay the money due on the hundis. 
It is signiflcanb that in this letter Chajju 
Ham makes no reference whatever to any 
special oral agreement exempting him 
from personal liability, but relies upon 
the solitary plea that he signed the bills 
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‘*in the capacity of a director. This 
plea obviously means that he signed the 
instrument, not in his personal capacity, 
but as an agent acting on behalf of the 
company. This is inconsistent with the 
present version that he affixed his signa¬ 
ture in order to facilitate the negotiation 
of the bills in the market by letting the 
people know that the holder could re¬ 
cover money not only from Ishri Parshad 
but also from Chajju Ram, which un¬ 
doubtedly implies personal liability to 
the holder as the alleged oral agreement 
could avail only as against Ishri Parshad. 

For these reasons we hold that the 
special agreement relied upon by the 
drawers, which, it is to be observed, finds 
no mention in the minute of the proceed¬ 
ings of the directors, dated 30th Sep¬ 
tember 1913. has not been established, 
and that the drawers would be liable on 
the bill in question, if it were not (or the 
legal defects which appear to us to be fatal 
to the plaintiff’s claim. It is admitted 
that the hundi in question, as drawn 
originally, was payable after 93 days, 
and that the period of payment was then 
altered to 63 days. The question arises 
whether this alteration, which is ini¬ 
tialled only by Sunder Singh, took place 
before the drawers signed the bill. It is 
common ground that the alteration had 
taken place before the instrument was 
accepted by the company on 4th October 
1913, on which date the Alliance Bank of 
Simla, Limited, paid the money thereon 
to the company through Ishri Parshad. 
Now, there can be no doubt that Chajju 
Bam, who is a resident of Tullundur, left 
Delhi on the evening of 30bh September 
and did not return in the beginning of 
October ; and that he, at any rate, could 
not be a party to the alteration, unless it 
was made on 30th September. Our atten¬ 
tion has been invited to some conflicting 
oral evidence on the subject of the date 
of the alteration, which, when examined 
carefully, appears to us to be wholly un¬ 
satisfactory ; and considering that the 
onus was on the plaintiff to prove that 
the alteration was assented to by Chajiu 
Ram and Ram Singh, we must endorse 
the view of the District Judge that the 
plaintiff has failed to substantiate his 
contention. 

It appears from the evidence of the 
plaintiff’s own witness, Joti Parshad, who 
was acting as the treasurer of the company 
in 1913, that it was on 4tb October 1913 


that he made certain entries in the ac¬ 
count book of the company relating to the 
hundi in question showing the period of 
payment as 93 days, and that subsequently 
on that very date he altered it in red ink 
to 61 days (it is obviously a mistake for 
63 days). Now, this man could not have 
entered on 4th October, 93 days as the 
original period of payment, if the altera¬ 
tion had been made before the bill was 
sent to the plaintiff on 1st October. 
The learned vakil for the plaintiff has 
made an infructuous attempt to explain 
away this evidence by suggesting that 
the witness was labouring under some 
misapprehension, but we see no reason 
why we should not accept the evidence 
as it stands. 

It seems to us that it was not until 
4th October that it was considered ne¬ 
cessary to reduce the period of payment, 
and the reason for this appears to be 
a simple one. On that date the bank 
was asked to advance the money, and 
probably it declined to do so unless the 
period was reduced by one month. The 
manager of the company, hard pressed 
as he was, readily agreed to this sugges¬ 
tion, and made the required alteration 
and affixed his initials thereto. The 
matter was not considered of any im¬ 
portance at that time, and no effort was 
consequently made to obtain the signa¬ 
tures of the remaining two drawers, one 
of whom Chajju Ram had, as stated 
above, left Delhi on the evening of the 
30bh September. There is no reason 
why Ishri Parshad, if he did uot want 
to negotiate a hundi payable after three 
months, should not have asked the draw¬ 
ers on 30bh September to mention in 
the bill a shorter period for payment; 
and it is clear that the hundi should in 
that case have mentioned 63 days from 
the very beginning as the period of pay¬ 
ment. Upon an examination of the evi¬ 
dence before us, and the circumstances 
adverted to above, we hold that the rea¬ 
son for the alteration of the period was 
the unwillingness of the bank to advance 
money on a hundi payable after a long 
period, and that the alteration was made 
probably on 4th October in order to 
comply svith the demand of the bank. 
The consequence of this alteration upon 
the liability of the drawers, we did not 
assent thereto, is the matter which 
now be considered. The law on the " 
jeot, which finds expression in S. o/» 
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Negotiable Instruments Act, is to the 
effect that: 

“ any material alteration of a negotiable in¬ 
strument renders the same void as against any¬ 
one who is a party thereto at the time <)f making 
such alteration and does not consent thereto, 
unless, it was made in order to carry out the 
common intention of the original parties.” 

There can be no doubt that anyaltera- 
jtion in the bill, which changes the iden¬ 
tity of the contract contained therein, 
[must be regarded as a material alteration. 
As laid down by Brett, L. J., in Suffell 
V. Bank of England (l) any alteration 
is material which would alter the busi¬ 
ness effect of the instrument if used for 
any business purpose. It has been re. 
peatedly held that an alteration in the 
time when the instrument is due and 
payable is a material alteration and 
avoids the instrument. When the bill 
is materially altered it is discharged, and 
the law does not allow the party claim¬ 
ing under it to fall back upon the con¬ 
tract as it existed prior to the alteration. 
In the language of Swayne, J., in Wood 
V. Steel (2); 

” in pursuance of a stern but wise policy the 
law annuls the instrument as to the party sought 
to be wronged.” 

Indeed, Mr. Moti Sagar for the plain¬ 
tiff admits that the alteration is a ma¬ 
terial one within the purview of the afore- 
said section; but the learned vakil con¬ 
tends that it was made in order to carry 
out the common intention of the original 
parties. There is^ however absolutely 
nothing to substantiate this contention, 
and we have no doubt that it is a mere 
afterthought. We must therefore hold 
that the alteration in Question discharges 
the nonoonsenting drawers from liabi¬ 
lity on the bill. The question of pre¬ 
sentment of the bill for payment need 
not detain us long. It is clear that 
neither the plaintiff nor the bank made 
any such presentment and that a mere 
demand of money does not amount to a 
presentment for payment. In order to 
comply with the law the holder must ex¬ 
hibit the bill to the person from whom he 
demands payment and offer to deliver it 
up on payment. It however appears 
that the bill was payable at the Alliance 
Bank of Simla, Bimited, Delhi, and 
S. 76 of the Act provides that no present¬ 
ment for payment is necessary, and the 
instrument is dishonoured at the due date 
f or prese ntment if the instrument being 

TD U8823 9 Q. B, D. 566. ' 

(2) 6 Wallis 60. 


payable at some specified place other 
than the place of business of the acceptor 
neither he nor any person authorized to 
pay it attends at such place during tho 
usual business hours. It is not even 
alleged that the acceptor or any otlier 
person on liis behalf went to tho Alliance 
Bank of Simla, Delhi, on or before the 
due date and offered payment. Nonpre- 
sentment does not. in view of the special 
feature of this bill, have tho effect of 
nonsuiting the plaintiff. 

Coming now to the question of the 
notice of dishonour, the learned vakil for 
the plaintiff frankly admits that no 
notice of dishonour, as contemplated by 
law, was given to the drawers, and the 
law, as embodied iu S. 93. Negotiable In¬ 
struments Act requires the holder to give 
notice of dishonour to the person or persons 
other than the drawee or acceptor whom 
he seeks to make liable on the bill. The 
rule rests upon solid ground and does not 
admit of any departure except in the oases 
enumerated in S. 98. The learned vakil 
consequently seeks the protection of 
Cl. (c) of that section and contends that 
the notice of dishonour was not necessary 
because the party charged could not suffer 
damage for want of it. It is true that 
the object of the notice is to enable tho 
party charged to protect his interest by 
taking necessary steps for obtaining pay¬ 
ment from all other persons liable to him, 
and it is argued that as the acceptor was 
by reason of financial embarrassment nob 
in a position to make any payment, the 
plaintiff"9 failure to give notice did nob 
prevent tho drawers from doing anything 
which could benefit them in this connex¬ 
ion. Now, it is apparent that the com¬ 
pany was by no means in a flourishing 
condition, but the accounts show that 
the manager was receiving in those days 
a good deal of money from his customers, 
and we are not prepared to hold that he 
could not arrange for the payment of the 
money on the bill, though it is possible, 
nay probable, that such payment could 
be made only at the expense of other per¬ 
sons to whom the company owed money 
on account of the price of wheat or some 
other liability. 

It must be remembered that S. 98 
contains the .exceptions to the general 
rule requiring notice of ’dishonour, and 
it is for the person relying upon any 
such exception to establish all the re- 
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quivements thereof. It is to be observed 
that this is not a case where the drawer 

draws the bill without having the right 

to do so or without any reasonab e 
ground to expect that the drawee would 
honour it. In a case of that kind the 
drawer at the time of drawing has n 
reasonable expectation that the bil 
would be paid up, and so he can suffer 
no loss or injury for want of notice of 
dishonour. In the case before us the 
bill vva 3 drawn in order to supply the 
drawee with funds, and the latter was 
therefore the principal debtor. The 
drawers had consequently every 
to expect that the payment would be 
made by the drawee. We are clear that 
the plaintiff has not succe^ed in show¬ 
ing ihat the drawers could 
damage from the failure to g'je noMoe 
and that the suit against the 
must fail on the ground of want of no 

of dishonour. The 

creditor gave time to the principal debtor 
and thereby discharged the drawers, who 
Hs berek-ded as sureties from their 
liability does not deserve any serious 
notice. There is no . proof that/b®;® 
was any contract pving time for pay- 
mentas contemplated by S. 135. Con¬ 
tract Act. The principle of law is firmly 
eatablished that a mere forbearance or 
delay in suing the principal or pressing 
him for payment does not discharge the 
surety Nor do we think that the com¬ 
pany has paid any sum over and above 
that for which the plaintiff has already 
given credit. Our attention has been 
invited to certain entries in the plain¬ 
tiff’s book, showing that he received two 
other items of Rs. 1,516 and 2,500 res¬ 
pectively, but these entries themselves 
make it perfectly clear that the pay¬ 
ments were made in connesion with 
other accounts in which the plaintiff was 
a creditor of the company and that they 
had nothing whatever to do with the 

transaction in dispute. 

The finding on the questions of mate¬ 
rial alteration and notice of dishonour 
should lead to the dismissal of the suit 
not only as against Chajju Ram, but also 
as against Ram Singh, but the District 
Judge, while accepting this conclusion 
with regard to the former, holds the 
latter nevertheless liable. The learned 
Judge differentiates his case on three 
grounds* (l) that Ram Sipgh has besn 
associated with the management of these 


mills for many years and was for some 

years the actual manager; (2) that the 

money realize^ on 4th October l^lo 
is entered in his cash book; (3) that 
he had executed two hundis in August 
1913 for Rs. 5,000, which money 
was deducted by the plaintiff from 
Rs. 25,000 advanced in October 

the strength of the five hundis ana fur¬ 
ther that in renewal of one of these 
latter hundis. Ram Singh and Sundar 
Singh executed two hundis for Ks. ^.OUU 
each in April 1914. Now. the second 
ground mentioned above proceeds upon a 
misapprehension of facts. The account 
book (D-3) cannot be regarded as an ac- 
count book of Ram Singh, because a peru¬ 
sal of the various items recorded therein 
leaves no doubt that they deal with the 
transactions of the company. The only 
thing which can be urged in favour of 
the District Judge’s remark is the fact 
that the words “Sunder Singh and Ram 
Singh” are scribbled on the book at one 
place, but considering that the book is 
undoubtedly one of the books kept on 
behalf of the company, this scribbling 
cannot possibly convert it into an ac¬ 
count book of Ram Singh. 

It is true that Ram Singh took at one 
time a prominent part in the manage¬ 
ment of the company, that the money due 
on the hundis said to have been drawn 

by him in August 1913 was deducted as 

stated above, and that one of the five 
hundis was renewed by means of two 
hundis said to have been drawn by Ram 
Singh and Sunder Singh m April 1914. 
We still fail to see how these facts can 
preclude Ram Singh from raising his ob¬ 
jection on the ground of the want of 
notice of dishonour with respect to the 
hundi upon which this suit is based. It 
is not alleged that he drew another hundi 
in lieu of this hundi. There is absolutely 
no reason bo hold that the waiver of 
notice with respect to one of the hundis 
debars him from availing himself of a 
legal objection applying to another bill. 
We accordingly hold that there is no 
valid ground for differentiating t^e case 
against Ram Singh. The is that 

this appeal preferred by Ram ^ng 
allowed, and the decree of the 
Judge against the appellant is disch g 

with costs throughout. , 

r.M./r.k. Appeal accepted. 
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Broadway, J. 

Satoan Sinyh and others —Defendants 
—Petitioners. 

V. 

Rahman and others —Plaintiffs—Oppo¬ 
site Parties. 

Civil Revn. Potn. No. 35 of 1920. De¬ 
cided on 21th February 1920. from order 

of Munsif, First Class, Hissar. 

(a) Civil P. C. (1908). S. 115-Interlocutory 
order—High Court can interfere if question is 
not one of discretion but of want of jurisdic- 
tion, and if manifest injustice might other¬ 
wise be done. 

A High Court has power iiuder its revisional 
jurisdiction to deal with and to set aaide, if ne¬ 
cessary, an interlocutory order. 

Interference on the revision side however is 
only permissible when an interlocutory order is 
so unjust and is likely to put things into so in¬ 
convenient a position that irreparable harm 
w ould be done to the applicant for revision. 

tP 85 C 21 

A High Court will interfere with an interlocu¬ 
tory order passed by a subordinate Court, if,the 
question involved is not one of the exercise of 
discretion but of want of jurisdiction and mani¬ 
fest injustice might otherwise be done. 

fpsec 21 

(b) Jurisdiction—Court erroneously decid¬ 
ing that it had jurisdiction to try suit—Deci¬ 
sion should be set aside at earliest stage. 

When a Court comes to an erroneous decision 
that it has jurisdiction to entertain a suit, it 
would tend to the convenience and advantage of 
all 'Parties if that decision is set aside and 
matters put right at the earliest possible stage. 

[P 86 C 2] 

(c) Punjab Tenancy Act(1887), S. 77 (3) (1) 
-—Suit for declaration that plaintiffs are not 
liable to pay rent as entered in revenue record 
is exclusively triable hy Revenue Court. 

A suit for a declaration that the plaintiffs are 
not liable to pay rent as entered in the revenue 
records falls within the purview of S. 77 (3) (i), 
Punjab Tenancy Act and is exclusively triable by 
a Revenue Court. CP 86 C 1] 

(d) Punjab Courts Act (1919), S. 44—Suit 
for declaration that plaintiffs are not liable 
to pay rent as entered in revenue records— 
objection as to jurisdiction raised—Court de¬ 
ciding in plaintiff's favour — High Court 
could interfere in Revision. 

Plaintiffs sued for a declaration that they 
were only liable to give to the defendants a one- 
third share of grain as rent in respect of their 
occupancy lands, despite an entry in the revenue 
records showing a liability to pay a larger share. 
The defendants took the preliminary plea that 
the Revenue Courts alone had jurisdiction to try 
the suit. The Court having decided in favour of 
the plaintiffs, the defendants appealed to the 
High Court for revision under S. 44: 

Held: (1) that as the question involved was 
oneof jurisdiction, the High Court had power to 
interfere with the interlocutory order in revision; 
(2) that the suit was triable by a Revenue Court 
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and the plaint should be returned for presenta¬ 
tion therein. [P 86 C 1, 21 

> 

Jagan Nath—(or Petitioners. 

Badruddin Eureshi — for Opposite 
Parties. 

Judgment.—Rahmaa and otliers in¬ 
stituted a suit against Sondi Mai and 
others in the Court of the Munsif, 6rst 
class, Hissar, claiming a declaration to 
the effect that the plaintiffs were only 
liable to give to the defendants a one- 
third share of grain as rent in 'respect of 
their occupancy lands despite an entry 
in the revenue records showing a liabi¬ 
lity to pay a larger share. The defen¬ 
dants, proprietors of the land in question, 
pleaded that the suit was barred by limi¬ 
tation and that the Revenue Courts alone 
had jurisdiction to try it. These pleas 
were taken as preliminary ones and have 
been disposed of by the learned Munsif 
in favour of the plaintiffs, it having 
been held that the suit was within limi¬ 
tation and that having regard to the deci¬ 
sion in Ram Singh v. Bakshi (l) the suit 
was cognizable by the civil Courts, 
Sondi Mai and others, defendants pro¬ 
prietors, have come up to this Court 
under .S. 44. Act 6 of 1919, through 
Oala Jagan Nath, who has asked me to 
interfere with this interlocutory order in 
revision. Mr. Badruddin Kureshi for 
the plainbiffs-respondents raised a pre¬ 
liminary pdinb to the effect that the 
High Court had no revisional jurisdic¬ 
tion to interfere with an interlocutory 
order. 

It has bean repeatedly held that ^ 
High Court has power under its revi¬ 
sional jurisdiction to deal with and to 
set aside if necessary, an interlocutory 
order. When sitting alone I myself, 
following other decisions, have held that 
this Court had this power, vide^ Imdad 
AH V. Saved Ali (2), and nothing Mr. 
Kureshi advanced has caused me to change 
my view. Interference on the revision 
side however is only permissible when 
an interlocutory order is so unjust and is 
likely bo put things into so inconvenient 
a position that irreparable harm would! 
be done to the applicant for revision. 
In other words, it is only in exceptional 
cases that this Court will exercise that 
power. Lala Jagan Nath has cited many 
authorities to show that the view taken 

(1) [1917] 64 P. R. 1917=41 I. 0. 896. 

(2) U917 ] 26 P. R. 1917=40 I. 0. 66. 
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)■>>' the learned Munsif as to his jurisdic¬ 
tion in this raatter is erroneous. The 
learned Munsif purported to follow Ram 
Singh V. Bakhshi (1). There however 
the facts were quite difterent. The 
plaintiffs in that case allej^ed that the 
entries in the revenue papers relating to 
the ownership of cei tain khasra numbers 
were incorrect, and the relief prayed for 
was that proceedings relating to a cer¬ 
tain mutation be hold null and void, the 
entries in the record of rights being cor¬ 
rected. In the present suit the plaintitls 
pray for a declaration that they are not 
liable to pay rent as entered in the reve¬ 
nue records, and it seems to me that 
sucli a case clearly falls within the pur¬ 
view of S. 77 (3) (i), being a suit bet¬ 
ween a landlord and a tenant arising out 
of the conditions on which a tenancy is 
held. In Gamu v. Karim Khan (3) it 
was held by a Full Bench of the Chief 
Court that a suit for a declaration that 
occupancy tenants are not liable to pay 
*haq bua’ dues was cognizable by the 
Bevenue Courts only. In Jitoan Das v. 
Piran Ditta (4) the plaintiff sued for a 
declaration that he as jagirdar was en¬ 
titled to receive the revenue in kind out 
of the landlord’s share of the produce 
which had to be paid by the tenants to 
the proprietors, and it was lield that the 
suit involved the question as to whether 
in the village concerned the land revenue 
should be paid to the jagirdar in cash or 
in kind and that the suit was therefore 
cognizable by the Revenue Courts. It 
jwas also held tliat the mere fact that the 
suit was one for a declaration did not 
give the civil Courts jurisdiction to enter¬ 
tain it. 

It seems to me that the present case is 
one that is exclusively triable by the 
Revenue Court. Mr. Kureslii referred me 
toRahmaii v. Hasham(5), and that ruling 
certainly supports his contention. There 
the plaintilTs sued for a declaration that 
they, as occupancy tenants, were not 
bound to pay the enhanced rent laid down 
by a fresh entry in the records of rights, 
and that such entry was erroneous, and 
it was held that the suit was exclusively 
cognizable by a civil Court. This deci¬ 
sion was, however specifically dissented 
from by a Full Bench of the Chief Court 
in a case reported as Ibrahim v. 

(3) L190S1 83 P. R. 1908 (F. B.), 

(4i 19181 110 P. R. 1918=48 I. C. 384. 

(5) 19101 73 P. R. 1910=7 I. 0. 717. 


Akhar (6), where it was held that a suit 
falling within the purview of S. 77 (3), 
Punjab Tenancy Act, must be heard by a 
Bevenue Court, whether or not, so far as 
the form of the suit or the particular 
remedy prayed for is concerned, the suit 
also falls within the purview of the Spe¬ 
cific Relief Act. Rahma7i v. Hasham (5), 
therefore no longer supports the view 
contended for by Mr. Kureshi. 

In Sitaramayyav.Ramappaya (7) the 
Madras High Court held that it could 
interfere with an interlocutory order 
passed by a Subordinate Court, if the 
question involved was not one of the 
exercise of discretion but of want of juris¬ 
diction and manifest injustice might 
otherwise be done. In Bhargava & Co. v.| 
Jagan Nath BhagioanDass (8) it washeld 
that the decision of the question of juris¬ 
diction of the Court of first instance as a 
preliminary to the hearing of the suit be¬ 
fore it was open to revision. Bala Krishna 
Udayarv. Vasudeva Aiyar (9) wag fol¬ 
lowed in that case. Mr, Kureshi urged 
that no irreparable harm would be caused 
to tlie petitioners inasmuch as in the 
event of a decree being passed against 
them, they could appeal and attack the 
decree on theground of jurisdiction. This 
no doubt is the case, and it is also true 
that under S. 100, Punjab Tenancy Act a 
decree passed by a civil Court can be re. 
gistered as a decree of a Revenue Court; 
hut it seems to me that when a Court 
comes to an erroneous decision that it has 
jurisdiction to entertain a suit, it would 
certainly tend to the convenience and 
advantage of all parties if that decision 
is set aside and matters put right at the 
earliest possible stage. In these circum¬ 
stances I think I am justified in exercis 
ing my powers of revision in this case 
and I accordingly accept this petition 
Nvith costs and set aside the order of the 
learned Munsif dated 3rd December 1919, 
and direct him to return the plaint to the 
X^laintiffs for presentation in a Revenue 
Court having jurisdiction. 

R.M./r.K. Petition accepted. 

(6) [1916] 34 I. 0.209. 

(7) [1917 39 I. 0. 160. 

(8) [191<11 41 All. 602=51 I. O. 331. 

(9) [1917] 40 Mad. 793=40 I. 0. 650=44 I. A. 

261 (P. C.). 
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Abdul Raoof, J. 


Uadan Mohan Lai —Convict—Peti¬ 
tioner. 

V. 

Emperoj —Opposite Party. 

Giiminal Ravn. No. 1309 of 1920, Deci¬ 
ded on 16th December 1920, from order 
of Sess. Judge, Delhi, D/- 2nd June 1920. 

(a) General Clauses Act. (10 of 1897), 

S. 21—Approval of system of working 
factory can be cancelled under S. 21. 

Where an Inspector of Factories approves a 
system of working a particular factory, he has 
power, uuder S. 121, General Clauses Act, to 
cancel the approval. 87 C 2) 

(b) Factories Act (12 of 1911), Ss. 28. 29, 
31 and 41 (a)—Appeal against cancellation 
pending—Criminal prosecution for working 
in spite of cancellation should not be started. 

Where an appeal is pending from the order 
of cancellation, it is not desirable to institute 
a criminal prosecution in respect of the factory 
having been worked in contravention of the 
order of cancellation, during tbe pendency of 
the appeal. LP87C2, P88Cn 

Dalip Si7igh —for Petitioner. 

D. G. Balli —for the Crown. 

Judgment. —The petitioner is the 
Secretary of the Delhi Cloth and General 
Mills Co. Ltd.. Delhi. He has been con¬ 
victed under S. 41 (a), Factories Act 
12 of 1911, for having worked the factory 
a-gainst the provisions of Ss. 28, 29 and 
31, and has been sentenced to a fine of 
Rs. 10. Against his conviction he ap¬ 
plied for revision to the Sessions Court, 
bub his application was rejected by the 
learned Sessions Judge. Ho has accord- 
ingly come up in revision to this Court. 
The facts which are material for the 
decision of this petition for revision are 
as follows: 

On 12th August 1919 an application 
was made to the Inspector of Factories 
asking him to approve the working of the 
factory with a system of shifts. The 
Deputy Commissioner, as an Inspector of 
Factories, expressed his approval of the 
■scheme proposed by a letter dated 5th 
September 1919. On 28th November 
1919 however the Deputy Commissioner 
wrote to the Manager of the Factory 
withdrawing or cancelling the approval 
of 5th September 1919, with effect from 
1st December 1919, suggesting that an 
application might be made for approving 
the system of shifts to the Inspector of 
Factories, Punjab, Delhi, etc., as be had 
returned to duty. The company replied 
to the letter of the Deputy Commissioner 


taking exception to the order of revoca¬ 
tion upon several grounds, one of which 
being that an approval once made could 
nob be revoked. A similar letter was ad¬ 
dressed to the Inspector of Factories, 
Punjab, on 4fch December 1919, by the 
Manager of the Factory. After a good 
deal of correspondence the Inspector of 
Factories, Punjab, on 17th December 
1919, drew the attention of the occupier 
of the Delhi Cloth and General Mills 
Co. Ltd., to the provisions of Ss. 28, 29 
and 31, Factories Act, telling him that 
he was mistaken in thinking that the 
approval by the Deputy Commissioner 
could nob be cancelled. He further drew 
the attention of the occupier to the pro¬ 
visions of S. 21, General Clauses Act. 
In reply to tbe letter of 3rd December 
1919 the Deputy Commissioner, Delhi, 
stated that his order cancelling the ap¬ 
proval was quite legal and that if the 
Secretary of the company was dissatis¬ 
fied with it an appeal was open to him 
under S. 50 of the Act. An appeal was 
accordingly preferred to the Chief Com¬ 
missioner, Delhi, and exception was 
taken to the order of 28th November 
1919 and that of 17th December 1919. 

Two questione arise for the decision of 
this revision namely; (i) whether the 
approval of 5th September 1919 could 
have legallj^been cancelled by the order 
of 23bh November 1919 and (ii) whether 
pending the appeal the petitioner should 
have been convicted. After considering 
the question carefully I am inclined to 
agree with the Court below that the 
Deputy Commissioner had power to re¬ 
scind his order of 5th September 1919 by 
his subsequent order, dated 23bh Novem¬ 
ber 1919, according to S. 21, General 
Clauses Act, which provides that: 
“Where, by any Act of the Governor-General 
in Council or Regulation, a power to make 
orders, rules or bye-laws is conferred, then that 
power includes a power, exercisable in the like 
manner and subject to the like sanction and 
conditions (if any), to add to, amend, vary or 
rescind any orders, rules or bye-laws so made. 

I therefore hold that the revocation, 
instead of being opposed to law, is per¬ 
mitted by S. 21, General Glauses Act. 
As regards the second question, I am 
clearly of opinion that having regard to 
the faot that an appeal had been pre- 
ferred at the suggestion of the Deputy 
Commissioner, the Magistrate would 
have acted more reasonably if he had 
held the proceedings before him in abey-1 
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ance pending the decision of the appeal 
before the Local Government. Though I 
have not been able to find anv direct 
authority for this proposition under the 
Factories Act, yet there are many cases 
to be found in various Law Reports lay¬ 
ing down this rule with regard to sanc¬ 
tion granted under S. 19o, Criminal 
P. C., in relation to perjury or forgery 
committed in a civil suit, in S)tri Na7ia 
Mahoraj, In re (l) a Division Bench of 
the Bombay High Court held that : 

“Criminal proceedings for perjury or forgery 
arising out of a civil litigation should not, as a 
rule, go on during the pendency of the litiga* 
tion. ” 

In the case of Mahant Kirpalba^i v. 
Mt. Ram Dei (2), Karamat Hussain, J., 
held that : 

“it is highly undesirable that sanction should 
bo granted while an appeal is pending to this 
Court.” 

The reasonableness of the rule laid 
down in the above cases is fully illus- 
jtrated by what has happened in this case. 
:The appeal has been allowed by the 
Local Government and the order approv- 
|ing the scheme for the working of the 
.factory by a system of shifts has been 
restored. The ground for the prosecu¬ 
tion of the petitioner has therefore 
ceased to exist. I accordingly set aside 
the conviction and order the refund of 
the fine if it has already been realized. 

R.M./r.K. Conviction^set aside. 

(ir[lP921 16 Bom. 729. ' 

{ 2 } [1910] 7 I. 0. 200=11 Cr. L. J. 446. 
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LeRossignol, j. 

J ajig —Plaintiff—Appellant. 

V. 

Dogar and others —Defendants — Res¬ 
pondents. 

Second Appeal No. 668 of 1919, Deci¬ 
ded on 24th October 1919, from decree 
of Disb. Judge, Jullundur, D/. 16th Janu¬ 
ary 1919. 

Cosharer—Joint well — Right to irrigate 
lands through lands belonging to cosbarer— 
Extent and presumption stated. 

Where several persons are joint owners of a 
common well, it is implied in their covenant 'of 
partnership in the well that each cosbarer shall 
have a right to take water through the more 
adjacent fields. The line of irrigation, once de¬ 
termined, cannot be altered at the caprice of any 
cosharer, and it is a fair presumption that the 
shortest line of lead would be that selected by 
the cosharers. [P 88 G 2] 

Fakir Chand —for Appellant. 

Muhammad Iqbal —for Respondents. 


V. Nub Khan 1920 

Judgment. —In this case the question 
was whether the plaintiff had irrigated 
his fields through the water channel along 
the line AB which skirts defendant’s 
field. The trial Court held that there was 
no sign of a water-course at the line AB, 
but concluded that plaintiff had irrigated 
his fields not through any defined channel 
but by flow over the whole of defendants, 
field (Kiarawar). The District Judge 
found the evidence contradictory and 
came to no definite conclusion whether a 
water-course had existed at AB, but he 
found that, even if the plaintiff had 
used a channel along AB, he bad not 
used it for so long that an easement had 
been created in his favour. Now the 
parties are joint owners of a common well 
and in such cases it is implied in their 
covenant of partnership in the well that 
each cosharer shall have a right to take 
water through the move adjacent fields; 
if then the plaintiff can establish that 
he did take water through the channel 
AB, it must be taken that be did so in 
consequence of the implied agreement bet¬ 
ween the cosharers. It does not follow 
that the line of irrigation, once deter¬ 
mined, can be altered at the caprice of 
any cosharer, but it is a fair presump¬ 
tion that the shortest line of lead would 
be that selected by the cosharers. What 
the learned District Judge then has to 
decide is whether the plaintiff had been 
regularly watering his fields from the 
channel AB. If the finding is in the 
affirmative, plaintiff has a right to a con¬ 
tinuance of that channel, even though he 
cannot prove a user of 20 years. For 
these reasons I accept the appeal, set 
aside the lower appellate Court’s decree 
and remand for fresh decision after a 
clear finding on the point indicated has 
been arrived at. Costs to follow final 
event. 

R.M./r.K. Case remanded^ 

A. I. R. 1920 Lahore 88 (2) 

LeRossignol, J. 

Abbas Khan — Judgment-debtor— Ap¬ 
pellant. 

V. 

Nur Khaii and others —Decree-holders 

—Respondents. 

Misc. Second Appeal No. 1308 of 1920» 
Decided on 5th January 1920, from 
order of Disk, Judge, Mianwali, D/- 1st 
April 1920. 
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(a) Decree—Ex parte—Validity. 

An ex parte decree is final, till it is sot aside 
by either the first Court or the Court of appeal. 

CP 80 C ll 

(b) Civil P. C. (1908), O. 20. R. 14-Order 
refusing to extend time in pre*emption decree 
is not appealable. 

No appeal lies against an order refusing to ex¬ 
tend the time fixed for payment of the decretal 
amount under a decree for pre-emption. 

LP 89 C 1] 

Mukand Lai Puri —for Appellant. 

D/ivi Dayal and Obhard —for Respon¬ 
dents. 

Judgment. —On 5th August 1919 the 
respondent secured an ex parte decree to 
pre-empt and it was a condition of the 
decree that the price was Co be paid into 
Court on or before 15th October 1919. 
After the issue of the ex parte decree, 
an application was made to have it set 
aside, but it was in fact never set aside. 
The decree-holder failed to satisfy the 
condition of the decree by 15th October, 
but on 5th December 1919 he applied to 
the trial Court to be allowed to deposit 
the price of the property pre-empted. 
The Munsif refused, but the District 
Judge in appeal gave the plaintiff a fur¬ 
ther period up to I5th April 1920 within 
which to deposit the money in Court. 

The learned Judge held that the first 
Court’s decree was not a final decree till 
the application for setting aside the ex 
parte decree had been rejected. In this 
view 1 am unable to concur, but hold 
jthat an ex parte decree is final, till it 
lis set aside by either the first Court or 
the Court of appeal. Nor do I think an 
appeal lay to the learned Judge, for the 
appeal was not from the decree, but 
from the order refusing to extend time, 
from such an order no appeal is given 
by the Code—an appeal from the de¬ 
cree would have been time-barred—nor 
had the decree-holder any grievance 
against the decree at the time it was 
granted. The District Judge’s order was 
therefore without jurisdiction and the 
Munsif a order was correct. I accord¬ 
ingly accept the appeal and set aside the 
District Judge’s order extending the 
time within which the decretal condi¬ 
tion could be satisfied. Appellant to 
have his costs in this Court. 

r.m./r.k. ” Appeal accepted. 


A. I. R. 1920 Lahore 89 

Broadway, J. 

Nanak Chand and another —Accused. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Petn, No. 769 of lOlO, 
Decided on 20th September 1919, from 
order of Ses. Judge, Jhelum, D/- 6th 
February 1919. 

Criminal P. C. (1898), Ss. 195 and 476— 
Order directing prosecution for forgery — 
Documents alleged to be forged not produced 
in proceedings to which accused were parties 
—Magistrate cannot take action under S. 476. 

N and S produced two bonds in the course of 
two civil suits which wore eventually compro¬ 
mised. C, the dofondaut in both suits, filed a 
complrtint against N and S, under S. 117, Penal 
Code, alleging that he had been deceived into 
the compromise. Evidence was recorded and the 
bonds examined by a Court witness, who was of 
theopiniou that the alterations had been made in 
them. Warrants of arrest were thereupon issued. 
On the date of hearing C alone was examined, 
but the two bonds were not produced by him or 
given in evidence and N and S were discharged. 
Subsequently the Magistrate commenced proceed¬ 
ings under S. 476, Criminal P. C., ancl finally 
ordered the prosecution of both N and S under 
S. 471, Penal Code. N and S moved the High 
Court on the revision side: 

Held : that as the bonds were not given in 
evidence during the proceedings to which the 
petitioners were parties, the Magistrate h.ad no 
jurisdiction to take action under S. 47G. 

[POO cn 

Faqir Chand —for Accused. 

H. A. Herbert —for the Crown. 

Judgment. — In the course of two 
separate civil suits the petitioners, Nanak 
Chand and Sahib Ditta, produced two 
bonds. Charagh was a defendant in both 
these suits and compromised them on 
llth January 1918. On 2Qd March 1918 
Charagh filed a complaint against both 
the petitioners under S. 417, I. P. C., 
alleging that he had been deceived into 
agreeing to the said compromises. He was 
examined on 4th March 1918 and ordered 
to produce evidence and the original 
bonds and copies of the final order in the 
civil suits. This order was under S. 202, 
Criminal P.C. The Magistrate was trans¬ 
ferred and his successor, on 28th April 
1918, directed the filing of copies and the 
production of evidence and sent for the 
original civil records. On llth May 
1919 evidence was recorded and the 
bonds examined through Lala Hori Lai 
(summoned as a witness by the Court), 
who used a magnifying glass and expressed 
his opinion that certain alterations had 
been made in them. Warrants of arrest 
were then issued, and on 4th June 1918- 
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Sahib Ditfca alone appeai'ed. On 21sfc 
June 1918 the complainant and both the 
accused appeared and the case was fixed 
for 3rd and then for 22nd July 1918. 
On this date Charagh alone was examined 
and the two bonds were not produced by 
him or given in evidence in any way. 
Nanak Chand was discharged and the 
case adjourned to 23rd August 1918, on 
which date Charagh filed an application 
withdrawing from the prosecution and 
Sahib Ditta was also discharged. On 
24th August 1911 the Magistrate com¬ 
menced proceedings under S. 476, Cri¬ 
minal P. C , and finally passed orders on 
4th December 1918 holding that the two 
petitioners should be proceeded against 
under S. 471, I. P. C., and sent them to 
the District Magistrate. 

Nanak Chand and Sahib Ditta have 
moved this Court on the revision side 
asking for the cincellation of the order. 
Various points of an important nature 
were argued at the bar, but it seems to 
me that the last point taken by Lala 
Pakir Chand must prevail and it is there¬ 
fore not necessary for me to discuss or 
decide the others. The point is that the 
documents in question were never pro¬ 
duced or given in evidence during the 
proceedings to which the petitioners were 
parties. As has been shown above, the 
Court sent for the records on which the 
bonds w’ero at a time when the petitioners 
had not been summoned to appear. Lala 
Hori Lai was examined before the issue 
of the warrants and the petitioners were 
then not parties to the proceedings at 
jthat time. Since bheyappeared the bonds 
have not been produced nor given in evi¬ 
dence and therefore having regard to tlie 
provisions of Ss. 476 and 195, Criminal 
]?. 0., the Magistrate had no jurisdiction 
jto take the action he has taken. I ac¬ 
cordingly accept this petition and set 
aside the order of 4th December 1918. 
Should it be considered desii'able to pro¬ 
ceed against these persons, the law must 
be invoked in the proper manner. 

R M./r.K. Petition accepted. 

A. 1. R. 1920 Lahore 90 

Chevis and Broadway, J.T. 

Teja Singh —Plainbiti—Appellant. 

V. 

Janmeja Singh —Defendant—Respon¬ 
dent. 

First Appeal No. 981 of 1917, Decided 
on 8th May 1920. 


Arbitration—Decree passed on award— 
Suit to set aside on ground of fraud is not 
maintainable—Award accepted by parties— 
Decree is still based on award. 

A suit does not lie to set aside on tho ground 
of fraud a decree passed on an award : 124 

P. R. 1830 and 31 I. C. 196, Foil. 

If instead of objecting to an award the parties 
appear in Court and state that they assent to 
the award, the decree which follows is still a 
decree based on the award. [P 91 0 ll 

Moti Sagar and Dina Nath —for Ap¬ 
pellant. 

Oertel, Kharak Singh and Kishen 
Chand —for Respondent. 

Judgment. —The parties to this suit 
are brothers. A dispute arose between 
them as to the partition of certain joint 
property. They referred the matter to 
arbitration, and on 3rd May 1914 the 
arbitrators gave an award. Sardar Jan¬ 
meja Singh applied for the award to be 
filed in Court. On 31st January 1915 
the parties filed a deed of compromise 
accepting the aw-ard, subject only to the 
slight modification that Sardar Janmeja 
Singh should pay Rs. 200 to Sardar Teja 
Singh as compensation for cost of levell¬ 
ing the ground of a stable which had been 
allotted to the latter. Decree dated Isb 
February 1915 followed in terms of the 
award as modified. Sardar Teja Singh 
now sues to have this decree set aside on 
the grounds of fraud and collusion, al¬ 
leging that his brother fraudulently re¬ 
presented a certain house which belonged 
to Teja Singh alone to be part of the 
joint property and that the arbitrators 
had not included in the partition certain 
joint property which was in the posses¬ 
sion of Janmeja Singh. The lower Court 
has dismissed the suit, holding on the 
strength of Mehta Kashi Ham v. Dada- 
bhoy (l) and Skinner v. Badri Krishen 
(2) that a suit does not lie to set aside on 
the ground of fraud a decree passed on 
an award. 

The plaintiff appeals, and it is first 
urged on his behalf that the decree is not 
based on an award. We cannot agree. 
When an award is given, either party 
can object on certain grounds. If instead 
of objecting the parties appear in Court 
and state that they both assent to tho 
award, still the decree which follows is 
one based on the award. Here the par¬ 
ties appeared and assented to the award, 
subject only to a slight modification 
which is not the subject of attack in the 

(1) LlSSOl 124 P. R. 1880. 

(2) [19151 98 P. R. 1915=31 I. 0. 196. 
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present suit. We hold that the decree 
which followed is nonetheless based on 
the award before the slight modification 
made by the parties was accepted and 
embodied in the decree. Then it is 
pointed out that the reference to the 
arbitration was made out of Court, and 
not during the pendency of a suit, but 
we are unable to see that this makes any 
difference. The only other point urged 
is that even taking the decree to be one 
based on an award, a suit to set it aside 
on the ground of fraud is maintainable. 
As to this the rulings cited by the lower 
Court are clearly applicable and counsel 
has shown us no reason why these rul¬ 
ings should not be followed. We uphold 
the decision of the lower Court dismiss¬ 
ing the suit and dismiss this appeal with 
costs. 

r.m./r.k. Appeal dismissed. 

A. I. R. 1920 Lahore 91(1) 

LeRossignol, j. 

Ramzan —Convict—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 488 of 1919, De¬ 
cided on 24th.October 1919, from order 
of Sess. Judge, Thelum, D/- 17-7-1919. 

Penal Code (1860), Ss. 304 and 325—Un¬ 
premeditated attack on provocation—Offence 
held fell under S. 325. 

Where two persons on receiving provocation 
delivered an unpremeditated attack on the de¬ 
ceased but it was not known who struck the 
fatal blow; 

Held: that both were guilty of an olTenco 
under S. 325. fP 91 0 1,2) 

Devi Dayal —for Appellant. 
Judgment. —The appellant has been 
sentenced to ten years’ rigorous impri¬ 
sonment under S. 304, I. P. C., and the 
main contention on bis behalf is that the 
offence committed falls under S. 325, 
I. P. C., inasmuch as the deceased Sultan 
received only one fatal blow. The evi¬ 
dence, it is true, is nob clear as to who 
struck that fatal blow, for I cannot agree 
with the view that several blows were 
dealt on the head of the deceased. It is a 
most unfortunate thing that in these very 
serious oases we should have no better 
qualified expert than a Sub-Assistant 
Surgeon. The attack does nob appear to 
have been premeditated, and the appel¬ 
lant had received provocation, for the 
small daughters of deceased had plun¬ 
dered his fodder field. There is no clear 
evidence as to what immediately pre¬ 
ceded the attack, but there must have 


been recriminations and probably defiance 
on the part of deceased. That tlio appel¬ 
lant played the principal part in the 
attack, I have little doubt, first, because 
he was the owner of the crop, and Dulla 
was only a tenant; secondly, because tiiere 
is evidence that he struck deceased after 
he had been knocked clown; tliirdly, l)e- 
causo the witnesses separated him from 
his opponent; but there is no evidence 
that Dulla had to be so kept off the ob¬ 
ject of his attack. Again Ram^can's stick 
has never been found; Dulla’s sick was 
produced, and appears to be of quite small 
dimensions. For these reasons, though 
both appellants are guilty, their guilt is 
not equal. I accept Ramzan’s appeal and 
reduce his sentence to seven years' rigo¬ 
rous imprisonment including three months' 
solitary confinement under S. 325, I.P.C 
Dulla’s appeal also is accepted and his 
sentence is reduced to two years’ rigorous 
imprisonment including three months’ 
solitary confinement under S. 325^ 

I. P. C. 

r.m./r.k. Sentence reduced. 

A. I. R. 1920 Lahore 91 (2) 

Scott-Smith, J. 

Ganda Mal and another —Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 106 of 1920, De¬ 
cided on 18th May 1920, against order of 
Sub-Judge, Second Class, Delhi, D/- lOth 
October 1919. 

Criminal P. C. (1898), S. 476—There must 
be direct evidence fixing offence upon per¬ 
sons before sanctioning prosecution. 

Before a Court is justified in making an order 
under S. 47G, directing the prosecution of auy 
person, it ought to have before it direct evidence 
fixing the offence upon the persons whom it is 
sought to charge, either in the course of the 
preliminary inquiry referred to in that section 
or in the earlier proceedings out of which the 
inquiry arises: 16 Cal. 730, Foil. [P 92 0 1] 

Mill Chand —for Petitioners. 

Judgment. —This is an application 
for revision of the order of Khwaja Abdus 
Samad, Subordinate Judge, Delhi, direct¬ 
ing under S. 476, Criminal P. C., the 
prosecution of Ganda Mal and Maya 
Shankar for offences under Ss. 193 and 
471, I. P. C. Ganda Mal sued Jugal 
Kishore for redemption of certain orna¬ 
ments which, he alleged, he had pawned 
with the latter. In support of his claim 
he produced a document marked Ex. P-5. 
The Subordinate Judge on 21st October 
1918 decided the case and, while dismiss- 



92 Lahore 


Lekii Ram v. Ramji Das 


192a 


ing the claim, held that the document 
P-o was a forgery and that Ganda Mai, 
Maya Shankar and two other witnesses 
had perjured themselves. He accord¬ 
ingly took action under S, 476, Criminal 
P. C., and postponed orders until after 
the decision of the appeal by the learned 
District Judge. The appellate Court 
dismissed the plaintiff 's appeal on 4th 
May 1919 and after further proceedings 
the Subordinate Judge gave sanction for 
the prosecution of the two persons afore¬ 
said on lOth October 1919. 

Prior to giving the sanction no further 
inquiry was made by the Court as to 
whether the off'ences complained of had 
been committed or not. Mr. Mul Chand 
on behalf of the petitioners urges that 
there is no evidence on the record of the 
civil suit to the effect that the document 
P-5 is a forgery or that Ganda Mai and 
Maya Shankar have given false evidence. 
He points out that it is merely the word 
of Jugal Kishore against that of Ganda 
Mai and his witnesses, for Jugal Kishore 
produced no witnesses in the case. He 
further urges tliat it is difficult to see 
how it is to be proved that the document 
is in reality a fraudulent one. He refers 
to Ehepu Nath Sikdar v, Grish Chunder 
Mukerji (l) in which it was held that 
before a Court is justified in making an 
order under S. 476, Criminal P. C., 
directing the prosecution of any person, 
it ought to have before it direct evidence 
fixing the offences upon the persons whom 
it is sought to charge, either in the 
course of preliminary inquiry referred 
to in that section or in earlier proceed¬ 
ings out of which the inquiry arises. It 
is not sufficient that the evidence in the 
earlier case may induce some sort of 
suspicion that the person had been guilty 
of an offence, but there must be distinct 
evidence of the commission of an offence 
by the persons prosecuted. Now it is 
clear that in the present case there is no 
clear evidence on the record of the civil 
suit as to the commission of an offence by 
either of the petitioners and, as already 
stated, there was no further inquiry. I 
note that along with his order the Sub¬ 
ordinate Judge has given a list of wit¬ 
nesses who should be called in the cri¬ 
minal case. He has included Mul Ghand 
Hira and Gajjan Bhagat. It is not 
known what sort of evidence these wit- 
nesses have to give and, in my opinion , 

(1) U889j 16 Cal. 730. 


it is pre-eminently a case where there 
should have been a preliminary inquiry 
before an order under S. 476 was passed. 

The civil Courts may have had excel¬ 
lent reasons for holding that the plain¬ 
tiff had not proved his case, but it does 
not follow from this that there is suffi¬ 
cient evidence to convict Ganda Mai and 
Maya Shankar of the offences mentioned 
above. As such a long time has elapsed 
since the plaintiff’s suit was dismissed, 
I do not think that any further inquiry 
should now be made as contemplated by 
S. 476, Criminal P, C. I therefore allow 
the revision and set aside the order of 
the Subordinate Judge directing the 
prosecution of the petitioners. 

R.M./k.K. Application allowed. 

^ A. I. R. iy20 Lahore 92 
Scott-Smith and Wilberforce, JJ. 

Lekh Ham —Plaintiff—Appellant. 

V. 

liamji Das —Defendant—Respondent. 

First Appeal No. 3433 of 1915, De¬ 
cided on 24th November 1919, from 
decree of Sub-Judge, 1st Class, Hissar, 
D/- 21st August 1915. 

(a) Court-fees Act (1870), S. 7 (9) and 
Sch. 1, Art 1—Redemption claimed without 
payment or on receipt of surplus due from 
mortgagee—Decree on payment by plaintiff 
—Appeal—Ad valorem fee on amount sought 
to be reduced is payable. 

Plaintifi sued for redemption of a mortgage 
and stated that more was due to him than he 
owned aud asked for redemption either without 
payment or on receipt of what was due to him. 
The Court gave him a decree on payment of a 
certain sum. He appealed: 

Held’, that 'the case was governed by .4rt. 1, 
Sch. 1 and that on the memoraudum of appeal 
court-fees were payable ad valorem on the 
amount by which the mortgage monej’ was 
sought to be reduced in appeal. [.P 93 0 1] 

(b) Civil P.C. (1908), S. 149—Power is dis¬ 
cretionary—Grounds must exist—Bona fide 
mistake is good ground—In case of deli¬ 
berate attempt to avoid or defer payment as 
much as possible no time to pay deficit court- 
fee can be granted. 

A Court would not in its discretion under 
S. 149, Civil P. C . grant time for a deficiency in 
court-fees to be m.ade up, unless it is satisfied 
that some grounds exist for the exercise of its 
discretion ; and the principal ground would 
ordinarily be that a bona fide mistake has been 
made. 

Where, however, there is no bona fide mistake 
but a deliberate attempt either to avoid payment 
of sufBcient court-fee or to defer the day of pay" 
ment as long as possible, extension of time will 
not be granted. CP 93 0 1,2> 

Gokal Chand— ioT Appellant. 

Tek Chand —for Respondent. 
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Judgment. —The plaintiff aned for re¬ 
demption of three mortgages of which the 
principal amount totalled Rs. 6,400. He 
stated that more was due to him than he 
owed and asked for redemption either 
without payment or on receipt of what 
was due to him. The lower Court gave 
him a decree for redemption on payment 
of Rs. 62,293-11-9. He appealed against 
this decision to this Court and has valued 
his appeal for the purposes of court-fee 
at Rs. 6,400 and has paid court-fee ac¬ 
cordingly. Counsel for the respondent 
raises a preliminary objection that the 
appeal is not sufficiently 'stamped and he 
refers to Bamoari Das v. Nathu Shah 
(l), Chuni Lai v. Beli Ram (2) (in which 
the former judgment was approved), 
Mansa Ram v. Umra (3), Reference 
under Court fees Act, 1870 (4) and Nepal 
Rai v, Debi Prasad (5) as authorities 
that Art. 1, Sch. 1, Court-fees Act, ap¬ 
plies to such cases and not Cl. (9), S. 7. 
Against these authorities counsel for the 
appellant relies upon Pirhhu Narain 
Singh v. Sita Ram (6) and a judgment 
printed in Bombay Unreported Judgments 
1891, p. 218 : Gopal Ramchandra 
y, Gangaram Anandajishet (7). The 
former judgment was disapproved in 
Nepal Rai v. Debi Prasad (6) and the 
latter judgment appears to be one of little 
authority. We have no hesitation in 
agreeing with the previous judgments of 
this Court, supported as they are by 
those of the Madras and Allahabad High 
Courts. 

In view of our decision on the above 
point counsel for the appellant asks for 
one month’s time to enable his client to 
pay the required court-fee. This request 
is strongly opposed by counsel for res¬ 
pondent, who argues on the authority of 
Ram Sahay Ram Pandey v. Lakshmi 
Narain Singh (8), Saidunnessa v, 
Tejendra Chandra Dhar (9) and Civil 
Appeal No. 285 of 1915 decided in April 
1919 [Satto v. Amar Singh (lO)] that a 
Court would not in its discretion under 
S. 149, Civil P. C., 'grant time for the 


(1) 

[19111 

1 6 P. R. 1911=9 I. C. 676. 

2) 1 

1915' 

1 68 P. R. 1916=30 I. 0. 101. 

(3 1 

1911 

1 111. C. 198. 

(4) 

(6 

1906 

29Mad. 867. 

1905] 

27 All. 447. 

(6) 1 

18901 18 All. 94. 

(7) 

18911 Unrep. P. J. 218. 

(8) 

19171 3 Pat. Jj. 3. 74=42 I. C. 676. 

(Sj 1 

L1918] 44 I. 0. 398. 

[19191 63 I. 0. 266. 


deficiency to be made up, unless it was 
satisfied that some grounds existed for the 
exercise of its discretion and that the 
principal ground would ordinarily be that 
a bona fide mistake had been made. 
Counsel contends that in the present case' 
there was no bona fide mistake but a 
deliberate attempt in the faoe of counsel’s 
undoubted acquaintance with the law 
either to avoid payment of sufficient 
court-fee or to defer the day of payment 
as long as possible. 

In reply to these‘arguments Mr. Gokal 
Chand states that when filing the api)eal, 
he consulted the law upon the subject 
and found the unreported Bombay case 
and the Allahabad case and considered 
them authorities of some value in spite 
of the existence of Punjab and other 
judgments. We cannot believe that a 
counsel of the experience and qualifica¬ 
tions of Mr. Gokal Chand could have had 
the remotest doubt as to the law govern¬ 
ing his case. Objections were taken by 
the office when the appeal was put in, 
and he must have studied the law with 
great care especially when he discovered 
the somewhat obscure Bombay judgment. 
At the time when be put in his appeal, 
as far as this Court is concerned, not 
only was the law laid down in Banvari 
Dasv. Nathu Shah (l) but this judgment 
had been approved in Chuni Lai v Beli 
Ram (2) and another judgment of this 
Court, Mansa Ram v. Umra (3) was un¬ 
doubtedly known to counsel. The plain 
facts of the matter are that the appel¬ 
lant, who appears to be somewhat im¬ 
poverished. to suit his own convenience, 
deferred the payment of court-fee in spite 
of the knowledge conveyed to him by his 
counsel of the correct fee payable. So far 
therefore from a bona fide mistake having 
been made the omission in this case 
was deliberate. We therefore agree with 
the contentions and authorities cited b'j 
counsel for the respondent that this is 
not a case in which an extension of time 
should be granted. We dismiss the ap¬ 
peal with costs recoverable from the 
'mortgaged property. The reason for this 
order will be apparent from our decision 
in respondent’s cross-appeal. 

r.m./r.k. Appeal dismissed 
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A. I. R. 1920 Lahore 94 (1) 

Eattigan, C. J. 

Jadu Rai —Judgment: debtor— Appel¬ 
lant. 

V. 

Mt. Misri and others —Respondents. 

Misc. Second Appeal No. 2158 of 1918, 
Decided on 15th October 1919, from 
order of Dist. Judge, Ambala. D/- 17th 
June 1918. 

Civil P. C. (1908), S. 73—Decrees in favour 
of several creditors—Attachment in execu* 
tion of one—No action taken by other credi¬ 
tors— Proceeds are not liable to rateable 
distribution. 

There were several decrees against one M, in¬ 
cluding one in favour of .1 M had obtained a 
decree against one B. whose representative-in- 
interest was one C A applied for execution 
by attachment of the decree held by M, against 
C, and a private arrangement was to 
come whereby C agreed to regard his decree 
as satisfied on payment of a certain sum by 
A. This sum having been paid, the other 
creditor of objected to the arrangement and 
claimed rateable distribution: 

Held: (1) ihat inasmuch as there was no other 
claimant before the Court at the time when 
A applied for execution, it was open to the 
latter to attach the whole of the decree held by 

M against C. . a , . , 

(2) that the money, obtained by A from C 
not having been paid into Court so as to con¬ 
stitute “assets held by the Court,” was not liable 
to rateable distribution. [P 94 C 2] 

Sunder Das—(or Appellant. 

Jagan Nath —for Respondents. 

Judgment. — Briefly the facts are 
that one Mt, Misri was judgment-debtor 
in respect of some ten decrees obtained 
against her by various persons, includ¬ 
ing the firm of Jbandu Lai Sham Das. 
On the other hand Mt. Misri had ob¬ 
tained a decree for a sum of Rs. 2,600 
against one Bindra Ban, represented in 
the present case by Jadu Rai. Jhandhu 
Lai Sham Das, whose decree amounted 
to Rs. 3,098, applied for execution by 
attachment of the decree held by Mt. 
Misri against Jadu Rai and in the course 
of the proceedings a private arrangement 
was come to, whereby Jbandu Lai Sham 
Das agreed that their decree against 
Mb. Misri should be regarded as satisfied 
on payment by Jadu Rai of a sum of 
Rs. 1,360 to them. This sura was paid 
by Jadu Rai to Jhandu Lai Sham Das 
and at- a later stage the other creditors 
of Mb. Misri objected that the arrange¬ 
ment was not binding upon them and 
claimed that sura of Rs. 1,350 was divi- 
sible amongst all the creditors generally, 
and that Jadu Rai was bound to make 
good to those creditors the balance of 


Rs. 1,250 due under the decree obtained 
against him by Mt. Misri. The Courts 
below have held that the sum of 
Rs. 1,350 is liable to be rateably distri¬ 
buted amongst the various decree-holders 
and that Jhandu Lai Sham Das, whose 
agreement with Jadu Rai has been set 
aside, are entitled to claim from Jadu 
Rai payment of the balance of Rs. 1,250. 

Jadu Rai has appealed to this Court 
and the only respondents present are 
Jhandu Lai Sham Das, the otlier credi¬ 
tors, though served with notice of the 
bearing, nob having pub in an appearance 
before me. It appears to me that the 
lower Courts have misread the provi¬ 
sions of Ss. 64 and 73, Civil P. C., and 
that the orders passed by them cannot 
be upheld. At the time when Jhandu 
Lai Sham Das applied for execution of 
the decree by attachment of the money 
due to Mb. Misri from Jadu Rai, no ac¬ 
tion to enforce their decrees by attach¬ 
ment of that debt had been taken by 
the other creditors, nor was the money 
obtained by Jhandu Lai Sham Das from 
Jadu Rai, paid into Court so as to con¬ 
stitute “assets held by the Court.” The 
amount of the decree in favour of 
Jhandu Lai Sham Das exceeded the 
amount due from Jadu Rai to Mt. Misri| 
and it was open therefore to the former 
to attach the whole of the decree against 
Jadu Rai, there being at the time no 
other claimant before the Court for exe¬ 
cution of decree and attachment of that 
debt. 

I accordingly accept this appeal and 
set aside the orders of the lower Courts. 
Jhandu Lai Sham Das do not oppose the 
order which I now pass and as the other 
creditors have put in no appearance, I 
make no order as to costs. 

r.M./r.k. Appeal accepted. 
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Chevis and Ddndas, JJ. 
Jawala Singh —Plaintiff—Appellant. 

V. 

Tara Singh and another —Defendants 

Respondents. 

Second Appeal No. 2089 of 1916, De¬ 
cided on 21st May 1920, from decree of 
Dist. Judge, Jhelum, D/- 25th March 
1916. 

(a) Punjab Pre-emption Act (1 of 1913), 
S, 15 {c)-^Righl only of malik kabza without 


1920 Jawala Sikgh v. 

Any share in village shamilat or ownership by 
purchase does not bar right of pre-emption. 

A man is not debarred from pre-empting 
by the mere fact that bo is only a malik kabza 
and owns no share in the village shamilat. Nor 
is he debarred by the mere fact that he is an 
owner by purchase. LI* 95 0 2l 

(b) Punjab Pre-emption Act (1 of 1913) 
S. 15 (c)—Merely owning some land in village 
is not ownership of estate. 

A man cannot necessarily be regarded as one of 
the owners of the estate merely because he owns 
some immovable property in the village. 

[P 95 0 21 

(c) Punjab Pre-emption Act (1 of 1913), 
S. 15 (c)—Term “owners of estate” in S. 15 
refers to proprietary body—Who is not owner 
of estate explained. 

The words “owners of the estate” in S. 15 (c) 
refer to the proprietary body of tlie village. 

A man who owns only a small plot of 8 marlas 
unassessed to revenue, hitherto uncultivated ex¬ 
cept to a trifling extent and destined to be a 
building site, cannot be regarded as one of the 
owners of the estate. 20 I. C. 2, Foil. 

[P 9G 0 11 

Gokal Chand Narang —for Appellant. 

Sheo Narain —for Respondents. 

Judgment. —This is a pre-emption 
suit relating to a house in a village. The 
plaintiff, Hari Singh—now dead and re¬ 
presented by his son Jawala Singh 
brought this suit, basing his right to pre¬ 
empt on the ground of being one of the 
owners of the estate [see S. 15 (c) third¬ 
ly of the Pre-emption Act]. The first 
Court decreed the claim. The learned 
District Judge on appeal has dismissed 
the suit, holding that the plaintiff is not 
one of the owners of the estate. Plaintiff 
appeals to this Court. Plaintiff’s claim to 
be one of the owners of the estate rests 
on the fact that he owns a plot of 8 
marlas of land. This plot, though not 
within the village abadi, is quite close 
to it, and is surrounded on all aides by 
residential houses. It has never been cul¬ 
tivated, except that for two or three years 
past the piaintiff has grown a very small 
quantity of charri on it. The plot is cer¬ 
tainly destined to become a building site. 
Plaintiff's family have been recorded as 
malikan kabza since 1860and atone time 
held rather more land, but have sold off 
all but the 8 marlas. Plaintiff’s family 
have never taken part in agricultural 
labour, and do not derive their mainten¬ 
ance from agriculture. They are Hindu 
strangers in the village. The plot of 8 
marlas is not assessed to land revenue. 

The foregoing facts are all stated in 
the judgment of the learned District 
Judge, and have not been disputed in 
this Court. Rai Bahadur Sheo Narain for 
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the respondents raises preliminary ob¬ 
jections, urging that tlie plaint was not 
properly verified and that there was no 
real presentation of the plaint until after 
limitation had expired; also that evidence 
has recently been discovered which shows 
that even the 8 marlas in question were 
sold by plaintiff as far back as 1895. It 
is unnecessary to record any finding as to 
these objections, as after having heard 
the plaintiff’s counsel we are of opinion 
that the appeal must fail on the merits. 
There is good authority for liolding that 
a man is not debarred from pre-emptiug 
by the mere fact that he is only a malik 
kabza and owns no share in the village 
shamilat. Nor is he debarred merely by 
the fact that he is an owner by purchase. 
But we do not consider that it necessarily 
follows that every person who owns any 
immovable property in a village, how¬ 
ever small, must be regarded as one of 
the “owners of the estate.” For the 
plaintiff-appellant it is urged that every 
one who holds any land capable of cul¬ 
tivation is an owner. Lai Khan v. Najib 
Ullah (l) and Desu v. Jowala (2) are 
quoted, but it is not clear how much land 
was owned by the plaintiff in these cases or 
whether the land was assessed to revenue. 
Then/asmfrSfnff/i v. RahmatUllah (3) is 
quoted. This however is a case in which 
the plaintiff owned no less than 100 
bighas of waste land, though it was not 
assessed to revenue. Then Harjallu Mai 
V. Kathn Earn (4) is quoted to prove 
that even ownership of houses and build¬ 
ing sites is sufficient; but a different 
view is held in Narain Singh v. Gopal 
Singh (5), which points out that the 
above remarks are in the nature of obiter 
dictum as the plaintiff’s claim to pre- 
empt was thrown out in Harjallu Mai 
v. Nathu Bam (4) on other grounds. 

The following rulings are against the 
plaintiff. In Phallu v. Mukarrab (6) it 
was held that a Kamin who had pur¬ 
chased a small site in the abadi could not 
pre-empt; in this judgment the words 
“land owners” or “land-holders” are 
held to mean the proprietary body who 
pay the land revenue assessed on the 
estate. In Man Singh v. Dip Singh (7) 

(1) C18821T4“P.'R, 1882. 

(2) f18851 13 P. R. 1885- 

<3) [1896] 7 P. R. 1806. 

U) [19071 51 P. R. 1907. 

(6) [19131 106 P. R. 1918=20 I. C. 2. 

(6) [1808] 153 P. R. 1888. 

(7) [1898] 96 P. R. 1898. 
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ownership of 1 kanal 1-1/2 marlas of un- 
cuUurable pond was^^held nofc to make the 
owner .one of the “land-owners” or 
“land-holders.” In Sham Sunder v. Sodhi 
Harbans Singh (8) ownership of a site 
in the abadi formerly asses.sed to revenue 
but afterwards built on was held to be 
insufficient. And in Narain Singh v. 
Gopal Si)igh (5) ownership of houses in 
the abadi waa iield to be insufficient. 
Some of these rulings do not apply ex¬ 
actly to the present case, where the 
plaintiff owns not merely houses or build¬ 
ing sites in the abadi, but a plot of land 
just outside the abadi. But reference to 
these rulings is useful to see what view 
has generally been held as to the meaning 
of the words “land-owners of the patti” 
“land-holders of the village” (see Punjab 
Laws Act) and “owners of the estate.” 

For the definition of “estate” we have 
to turn to the Land Revenue Act, where 
we find an estate defined as any area (a) 
for which a separate record of rights 
has been made; (b) which has been sepa¬ 
rately assessed to land revenue or would 
have been so assessed if the land revenue 
had not been released, compounded for, 
or redeemed; or (c) which the Local 
Government may declare to be an estate. 
The very definition seems to us to point 
to the close connexion in ideas between 
the village—for the large majority of 
estates are villages—and the revenue, and 
we fully agree with the view expressed 
in Narain Singh v. Gopal Singh (5) and 
other rulings that the words “owners of 
the estate” refer to the proprietary body 
of the village. It is not necessary for us 
to hold that in no case can a man be re¬ 
garded as one of the owners of the estate 
unless he owns some land which is as¬ 
sessed bo revenue. But we have no hesita- 
ition in holding that a man who owns 
only a small plot of 8 marlas, unassessed 
to revenue, hitherto uncultivated, except 
to a trifling extent and cleaidy destined to 
be a building site, cannot bo regarded as 
one of the “owners of the estate.” The 
plot of land is no doubt technically a 
part of the estate, but, to quote from 
Narain Singh v. Gopal Singh (5): 

“We do not even think that a pedantically 
literal construction of the words ‘owner of the 
estate* would justify an extension of the appli¬ 
cation of the term in a manner which is so 
clearly opposed to the whole principle upon 
which the Pre-emption Act is based. To justify 
such construction we should have to read the 

(8) [19081 109 P. L. R. 1908. 


words owner of the estate as synonymous with 
the words ‘owner in the estate’, and we have no 
authority for doing so. We think that the proper 
view is to take the words used in their generally 
accepted meaning as understood in revenue litera¬ 
ture and as coonoting exclusively what is 
usually described as the proprietary body of the 
village.” 

We uphold the order of the learned 
District Judge dismissing the suit and 
dismiss this appeal with costs. 

r.m./rk. Appeal dismissed. 
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Chevis, Ag. 0. J. 

Radha Kishen — Defendant — Appel¬ 
lant. 

V. 

Rattan Lai and others —Plaintiffs— 
Respondents. 

Second Appeal No. 2443 of 1919, De¬ 
cided on 26th March 1920, from decree 
of Dist. Judge, Delhi, D/- 3rd November 
1919. 

Transfer of Property Act (1882), S. 106 
— Mere enhancement of rent does not put 
an end to tenancy—Express term in lease to 
vacate at one month's notice—S. 106 does 
not apply. 

^lero enhancement of rent does not put an 
end to an existing tenancy. 

Defendant executed a lease in plaintiffs’ favour 
on 30th August 1916, under which rent was 
fixed at Rs. lb per mensem payable on the second 
day of each Hindi month. The lease also con¬ 
tained an agreement to the effect that the defen¬ 
dant would within one month of receipt of notice 
pay the rent and vacate without objection. On 
27th ^lay I9l7 the parties agreed to raise the 
rent to Bs. 40 per mensem, but there was no other 
change in the terms of the tenancy. On the 
expiry of the lease on 30th August 1917 no new 
lease was executed. On 8th August 1918 plain¬ 
tiffs sent defendant a notice to vacate within 
one month from receipt of notice. This notice 
was received by the defendant on 10th August, 
which was the third day of a Hindi month. 
The defendant having failed to vacate, the plain¬ 
tiffs sued for ejectment and for recovery of rent ; 

Held : (1) that the raising of the rent to 
Rs. 40 per mensem did not create any fresh ten¬ 
ancy and after the expiry of the lease the old 
terms still continued to apply as no fresh ones 
were agreed upon ; (2) that as there was a clear 
contract in the lease to vacate at one month's 
notice, S. 106 did not apply and the notice was 
perfectly valid, even though it was not re¬ 
ceived on the second day of the Hindi month : 

7 All. 899 ; 189C A. W. N. 61 and 2 C. W. N. 
383, Dist. [P 97 C 2] 

Des Raj Satvhny —for Appellant. 

Manohar Lai —for Respondents. 

Judgment. —The plainti&’s are the 
landlords, defendant is the tenant of a 
vhop in Delhi City. Plaintiffs sue for 
ejectment and rent. There was a lease, 
dated 30th August 1916, under which 
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rent was fixed at Rs. 16 per mensem 
payable on the second day of each Hindi 
month. One clause in the lease is : 

“ When the landlords want mo to vacate 
I will, within ono month of receipt of notice, 
pay my rent aud vacate without objection. ” 

On 27th May 1917 the parties at^reed 
to raise the rent to Rs. 40 per mensem 
but there is no evidence as to any other 
change in the terms of this tenancy. 
The lease expired on 30th August 1917, 
but no new lease was executed. On 8th 
August 1918, the plaintiffs sent defen¬ 
dant a notice to vacate within one month 
from receipt of notice, rent in default to 
be at Rs. 125 per mensem. This notice 
was received by defendant on 10th 
August, which was the third day of a 
Hindi month. The first Court gave a 
Aecree for rent only, holding that the 
notice was invalid as it was a monthly 
lease and the notice did not expire con¬ 
currently with the end of a month of the 
•tenancy. The learned District Judge on 
appeal held that the notice was valid as 
it complied with the terms of the old 
lease which were still in force, and he 
.gave a decree for ejectment as well as 
for rent, including rent for one month at 
Bs. 125. The defendant appeals to this 
Court. As a matter of fact it does not 
much matter whether the decree for 
ejectment stands or not, as I am told by 
defendants’s counsel that defendant still 
holds possession by a new arrangment. 
paying Rs 80 per mensem as rent. Two 
points are argued before me, (l) that the 
notice was invalid, and (2) that the rent 
for the last month decreed by the Dis¬ 
trict Judge at Rs. 125 is unreasonably 
high. 

As to (l) reliance is placed on Bradley 
V. Atkinson (l), Sahtawan v. Mohan 
Singh (2) and Shaikh Sona Ullah v. 
Troylukho Nath Oorai (3) and it is urged 
that the Munsif's decision is correct. 
But all these rulings relate to oases 
where there was no contract, and S. 106, 
T. P.-Act, applies to such cases. But 
that section begins by saying “ in the 
absence of a contract to the contrary, ” 
BO where there is a contract to the con¬ 
trary the section does not apply. Here 
we have a clear contract in the lease to 
vacate at one month's notice, the month 
to count from date of receipt of notice. 
8o 1 consider the notice was perfectly 

(1) L18863 7 All. 899=(1885) A. W. N. 288. 

(2) [1896 A. W. N. 61. 

(8) [1898] 2 0. W. N. 883. 
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valid, even though it was not received 
on the second day of tlio inontli. No 
authority has been cited for the in-oposi- 
tion that mere enhancement of rout put 
an end to the old tonanoy. For plaintiifs 
on the other hand, Woodfall’s Law of! 
Landlord and Tenant, Kdn. 19, j). 259, 
and Lord Halsbury’s Law' of England, 
Vol. 18, pp. 467 and 550, are cited. I, 
hold that the raising of the rent to^ 
Rs. 40 created no fresh tenancy. .\ftei| 
the year ex]>irod the old terms would, 
still apply, as no fresh ones wore agreed; 
upon. The notice was then (luito valid] 
in my opinion. As to rent I think! 
Rs. 125 rather unreasonable. Tim now! 
terms to which the parties have now] 
agreed seems to me a good guide. I ac¬ 
cept the appeal only so far as to reduce 
the rent for the last month covered by 
the District Judge’s decree, from Rs, 125 
to Rs. 80. The appeal fails in other 
respects and the defendant must pay 
costs in this Court. Costs in the lower 
Courts to be as ordered by the District 
Judge. 

R.M./r.K. Appeal partly accepted. 

A. I R. 1920 Lahore 97 
Abdul Raoof, J. 

Firm Sohan Lal Chiman Lal — 
Plaintiffs—Appellants. 

V. 

Firm Jai Narain Babu Lal — Defen¬ 
dants—Respondents. 

Misc. First Appeal No. ,2012 of 1919, 
Decided on 23rd December 1919, from 
order of Dist. Judge, Delhi, D/- 9th Oc¬ 
tober 1919. 

(a) Civil P. C. (1908), O. 39, R. 2 — An¬ 
other remedy open — Temporary injunction 
should not be granted. 

A temporary injunction should not be granted 
nnless the applicant satisfies the Court that its 
interference is necessary to protect him from 
irreparable or at least serious injury before the 
legal tight can be established at the trial. 

LP 99 C 1) 

If there is any other remedy open to the. appli¬ 
cant by which he can protect himself from the 
coneequences of the injury apprehended, a tempor¬ 
ary injunction will not be granted. [P 99 C 1] 

(b) Civil P. C. (1908), O. 39, R. 2 — Con¬ 
tract — Breach of contract — Party alleging, 
referring to arbitration —* Other party bring¬ 
ing declaratory suit — Existence of contract 
denied —'No temporary injunction should be 
granted. 

Where one party to a contract alleges a breach 
of the contract and refers the matter to arbitra¬ 
tion and the other party brings a suit for a de¬ 
claration that it is not liable upon the contract, 
then if the existence of the contract itself is de¬ 
nied, no temporary injunction should be granted 
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restraining the arbitration proceedings, but if 
the contract is impeached on grounds of equity, 


such as fraud or misrepresentation, a temporary 
iniunction should ordinarily be granted. 

tP 99 C 1] 

Moti Sagar —for Appellants. 

Sheo Narain —for Respondents. 

Judgment.—This is an appeal against 
an order granting temporary injunction 
in favour of the appellant firm Sohan- 
Lal Chiman Lal, on condition that the 
plaintiff-appellant should give security to 
the extent of the damages claimed by the 
defendant firm within ten days of the 
order. The facts which gave rise to the 
proceedings are briefly these. The plain¬ 
tiff firm entered into a commercial con¬ 
tract with the defendant firm to pur¬ 
chase piecegoods of various kinds. The 
goods were to he imported from Europe 
and to be delivered at Delhi. The con¬ 
tract between the parties contained a 
clause providing for a reference to arbi¬ 
tration of two European merchants at 
Karachi in case of any dispute arising 
under the contract. It appears that the 
defendant firm offered to deliver goods to 
the plaintiff firm under the contract, but 
the latter refused to take delivery. There¬ 
upon the defendant firm proceeded to sell 
the goods in the market at the plaintiff’s 
risk, then appointed an arbitrator and 
called upon the plaintiff to appoint an¬ 
other arbitrator under the terms of the 
contract. This the plainbift’ refused to do. 
In default of the nomination of a second 
arbitrator by the plaintiff the defendant 
firm nominated the second one also and 
chose an umpire to refer the matter for 
decision to them. The plaintiff firm has 
instituted a suit at Delhi 'where the par¬ 
ties carry on business. The case for the 
plaintiff, as stated before me by Eai 
Sahib Moti Sagar, briefly put, is as 
follows : 

The plaintiff made the proposal to the 
defendant and it was agreed that the ac- 
aceptance of the oft’er would be communi¬ 
cated to the plaintiff by the defendant ; 
the defendant communicated a qualified, 
acceptance, making the acceptance sub¬ 
ject to any terms that might be imposed 
by Messrs. Graham and Company. The 
acceptance, it is alleged, being qualified, 
no binding contract came into existence 
between the parties. It is further alleged 
that the qualified acceptance must be 
treated as a fresh offer by the defendant 
and as it was not accepted by the plain¬ 
tiff firm, no contract was entered into 


between the parties so as to be binding 
upon them. It is also alleged that the 
defendant fraudulently represented to 
the plaintiff that the goods would be im¬ 
ported from outside and it is suggested 
that as a matter of fact they were not 
imported ; fraud was imputed to the 
defendant in this respect also. On these 
allegations the plaintiff’ firm asked the 
Court to pass a decree declaring that no 
contract had taken place. A further re¬ 
lief was claimed asking the Court to 
grant a perpetual injunction against the 
defendants prohibiting them from pro¬ 
ceeding with the arbitration. After in¬ 
stituting the suit the plaintiff made an 
application under O. 39 for the grant of 
a temporary injunction. The application 
apparently was made under R. 2. The 
Court made an order granting temporary 
injunction. Thereupon the defendant firm 
made an application supported by an afiB- 
davit objecting to the temporary injunc 
tion and asking the Court to order the 
plaintiff to give security for the payment 
of damages which the defendant had in¬ 
curred in consequence of the refusal by 
the plaintiff' firm to take delivery of goods. 

The Court below by an order, dated 
9th October 1919, granted the prayer 
of the defendant and made the grant 
of the temporary injunction to be condi¬ 
tional on the plaintiff firm furnish¬ 
ing security to the extent of the damages 
claimed by the defendant firm. The 
plaintiff firm has filed an appeal object¬ 
ing to the condition requiring the plain, 
tiff to give security, while the defendant 
firm has filed objections taking exception 
to the grant of a temporary injunction in 
the present case. On the above plead¬ 
ings two questions arise for decision, 
namely (l) whether a temporary injunction 
should have been granted in this case ? 
(2) if so, whether an order for furnishing 
security should have been made ? On 
general principles a temporary injunctionJ 
should not be granted unless the appli-l 
cant satisfies the Court that its interfer¬ 
ence is necessary to protect him from 
irreparable or at least serious injury be¬ 
fore the legal right can be established 
at the trial. Again, if there is any other 
remedy open to the applicant by which 
he can protect himself from the conse¬ 
quences of the injury apprehended, a 
temporary injunction will not be granted. 

If the arbitrators in this case give an 
award in favour of the defendant firm, it 
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will simply entitle the firm to come to 
Court and ask it to pass a decree on the 
award. This will give to the plaintiff 
sufficient opportunity to contest the 
award on the various grounds which are 
now set up. Thus there is another re¬ 
medy open to the plaintiff'. The follow¬ 
ing oases have been relied upon by the 
parties in the argument addressed to me: 
Kitts V. Moore (l), Gajanand Maskara v. 
Taleb Jalal-ud-din (2), Baij Nath v. 
Mansukhrai Banna Lai (3) and Sardar^ 
mnll Jessraj v. Agar Chand Mahata <fe 
Co. (4). 

The rule deduoible from these cases is 
l(l) that where in such a case as this the 
existence of the contract itself is denied 
and accordingly a suit is brought for a 
declaration, no temporary injunction 
should be granted and (2) where the con¬ 
tract is impeached on grounds of equity, 
such as fraud or misrepresentation, a 
temporary injunction should ordinarily 
be granted. The reason for the rule is 
apparent. Where there is no contract, 
the proceedings of the arbitration would 
be a nullity and futile and the plaintiff' 
need not apprehend any injurious conse¬ 
quences. As observed by the learned 
Judge who decided the last mentioned 
case, there is no means of preventing 
parties bringing unfounded actions but 
the Court would not interfere with such 
an arbitration. Now in this case the 
main ground on which the plaintifl'’s 
suit is brought is that there was no con¬ 
tract between the parties. It is true 
that certain allegations of fraud and mis¬ 
representation are also made, but having 
regard to the fact that the existence of 
the contract, as a matter of fact, is de¬ 
nied, those allegations cannot have any 
material bearing. It is only in the case 
where the existence of a contract is ad¬ 
mitted and a suit is brought asking the 
Court to relieve the plaintiff from the 
consequences of the contract, that there 
may be any apprehension of injury and it 
may be necessary to stay the arbitration 
proceedings. Having regard to the above 
observations I must hold that a tempor¬ 
ary injunction should not have been 
granted in this case. In this view it is 
not necessary to decide the second ques¬ 
tion whether an order for security should 

(1) [1895] 1 Q. B. 263. 

(2) [1918] 46 I. 0. 178. 

(8) [1919] 49 1. 0. 988. 

(4) [1919] 62 I. 0. 688. 


have been made or not. I therefore 
allow the objection of the respondent 
and set aside the order granting injunc¬ 
tion with costs. The appeal necessarily 
fails and is dismissed with costs. 
r.M./r.k. Appeal dismissed. 
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Abdul Raoof, J. 

Buta —Plaintiff—Appellant. 

V. 

Ali Bakhsh andi others —Defendants— 
Respondents. 

Second Appeal No. 2134 of 1919, De¬ 
cided on 27th February 1920, from 
decree of Dist. Judge, Jullundur, D/- 2nd 
August 1919. 

Punjab Pre-emption Act (1 of 1913), S. 16 
—Sale of materials of house with right of 
residence—Owner of site cannot pre-empt. 

The owner of a site cannot exercise the right 
of pre-emption in respect of a sale by a non- 
proprietor of the materials and the right of resi¬ 
dence in the bouse. [P 100 G 1] 

Jagan Nath —for Appellant. 

Bar Oopal and Fakir Chand —for Res¬ 
pondents. 

Judgment.—This is a second appeal 
in a pre-emption suit. The facts giving 
rise to the suit are as follows. Defen¬ 
dants 2 and 3 sold the materials of a 
house together with the right of resi¬ 
dence to defendant 1 by a sale deed, 
dated 25th June 1917, acknowledging de¬ 
fendant 1 as the owner of the site on 
which the house stood. The plaintiff is 
the owner of a house which is contiguous 
to the house sold and the rafters of 
plaintifi”s house are placed on a wall 
which is joint and belongs to both the 
houses. The suit was based on S. 16 
(fourthly), Punjab Pre-emption Act. It 
was resisted by defendant Ion the ground 
that he, being the owner of the site also, 
had a right of pre-emption and the plain¬ 
tiff had no preferential right. There were 
other grounds of defence also set up, bub 
as they are nob material for the decision 
of this appeal they need not be men¬ 
tioned. The Court of first instance, hold¬ 
ing that the plaintiff had a preferential 
right, decreed the suit. Against this 
decree defendant 1 appealed. The lower 
appellate Court recorded the following 
finding : 

“It seems to me therefore that as regards the 
right of residence, the landlord, who owns the 
site, must most certainly be regarded as the ser¬ 
vient owner, to have a right to pre-empt the 
building and the right of residence in it as much 
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as a neighbour whose rafters rest on the con¬ 
tiguous wall,” 

and dismissed the suit of the plaintiff. 
This second appeal has therefore been 
preferred by the plaintiff and it is con¬ 
tended on his behalf that the decision of 
the lower appellate Court is opposed to 
the law of pre-emption prevailing in this 
province. The lower appellate Court 
does not refer to any authority in sup¬ 
port of its view. It appears to be of 
opinion that if a tenant builds a house on 
a site belonging to the landlord the posi¬ 
tion of the latter is that of a servient 
owner. There is no authority for this 
proposition and none has been cited on 
behalf of the respondents. Certain autho¬ 
rities have been cited on the basis of 
which the learned counsel for the defen¬ 
dants seeks to support the decree of the 
appellate Court on other grounds. Ha 
relies upon Akbar Hussain v. AH Ahmad 
(l) and contends that the rule applicable 
to the transfer of tenancy lands by oc¬ 
cupancy tenants should apply equally to 
the transfer of a house by a non-proprie¬ 
tor. This ruling has no bearing upon 
the particular point raised in this case. 
A right of pre-emption is given to a land¬ 
lord in cases of transfer of occupancy 
land and the I'uling is based upon the 
consideration of principles and rules ap¬ 
plicable to such lands. In the second 
place, the learned vakil relies upon Fateh 
Maliommad v. Kariman (2) and argues 
that according to that case a right of pre¬ 
emption is given to the owner of the site 
of a house. That was a case in which 
right of pre-emption in favour of owners 
of sites was recognized by virtue of a 
special custom prevailing in the particu¬ 
lar locality. This case also therefore 
cannot be an authority on the point raised 
in the present case. 

According to S. 16 (secondly), right of 
pre-emption exists, where the sale is of 
the site of the building or other struc¬ 
ture, in the owners of such building or 
structure. No right of pre-emption is 
given vice versa. Upon the true con¬ 
struction of this clause therefore the 
owner of a site cannot exercise the right 
of pre-emption if a non-proprietor effect 
■a sale with respect to his house standing 
‘on the site. Most of tha provisions of 
S. 16, Pre-emption Act, appearto be based 
upon the rules of the Mahomedan law 

(1) U9161 116 P.R. 1916=38 I.C. 712. 

(2) [1907] 7 P. R. 1907. 


relating to pre-emption. According to 
that law no right of pre-emption is given 
to the owner of a site as such : see the 
Principles of Mahomedan law by Tyabji, 
p. 099, see also Pershadi Lai v. Syud 
Irshad AH (3) I accept the appeal, set 
aside the decree of the lower appellate 
Court and restore that of the first Court 
with costs. 

r.m./r.k. Appeal accepted. 

(3) [1870] 2 N. W. P. H. C. R. 100. 
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Scott-Smith, J. 

Ahdnl Karim —Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 69 of 1920, 
Decided on 30th April 1920, to revise 
order of Dist. Mag. Ambala, D/- lOth 
December 1919. 

Criminal P. C. (1898), S. 107—Proceeding* 
under S. 107—Information against pers^on 
sought to be bound down is necessary prior 
to initiation of proceedings. 

Prior to the initiation of proceedings under 
S. 107, information must bo given against a per¬ 
son from whom it Is sought to take security. 

[P 101 C 11 

Where the petitioner made an application under 
S. 107, against one A. and the Magistrate, on 
taking his statement, recorded an order that the 
petitioner was a quarrelsome fellow and called 
upon him to show cause why he should not be 
bound down, and eventually did place him on 
security under S. 107: 

Held: (l) that it was quite illegal for the Magis¬ 
trate to issue notice to the petitioner merely 
because he considered from his own statement 
that he was a quarrelsome person. [P lOL 0 1] 

(2] that no information such as is required by 
S. 107 having baen given to the Magistrate the 
initiation of the proceedings was ultra vires. 

[P 101 C 1] 

Mohsin Shah —for Petitioner. 

Judgment. —This is an application 
by Abdul Karim for revision of an order 
of a First Class Magistrate, which has 
been confirmed by the District Magistrate 
placing him on security under S. 107, 
Criminal P. G. The petitioner himself 
made an application against Abdullah and 
others, saying that they bore him enmity 
and asking that they might be bound over 
under S. 107. Upon this the Magistrate 
took his statement and at the conclusion 
thereof recorded an order that he was 
himself a quarrelsome fellow, and called 
upon him to show cause why he should 
not be bound over under the aforesaid 
section. Evidence was subsequently re¬ 
corded against him • and the order com¬ 
plained of was made; The Magistrate in 
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his order says that the petitioner lights 
and quarrels with everybody and that the 
facts show that there is a fear of a breach 
of the peace from him. The District 
Magistrate in his order merely finds that 
the petitioner is a quarrelsome person not 
that there is any fear of his committing a 
breach of the peace. 

In revision it is urged that it was illegal 
for the Magistrate to issue notice to Abdul 
Karim, when no information had been 
given against him and merely because the 
Magistrate thought after taking his state¬ 
ment that he himself was a person who 
'should be bound over. S. 107 (l) shows 
that a Magistrate can only act against a 
person upon receiving information that 
he is likely to commit a breach of the 
peace or to disturb the public tranquillity 
and so on. Sub-S. 2 lays down that pro¬ 
ceedings shall not be taken under this 
section unless either the person informed 
against or the place where the breach of 
the peace or disturbance is apprehended 
is within the local limits of such Magis¬ 
trate’s jurisdiction and so on. These two 
sub-sections make it quite clear that prior 
to the initiation of proceedings informa¬ 
tion must be given against a person from 
whom it is sought to take security. In 
the present case no information was given 
against the petitioner to the effect that 
he was likely to commit a breach of the 
peace or to disturb the public tranquillity 
and it was quite illegal for the Magistrate 
to issue notice to him merely because he 
considered from his own statement that 
he was a qu?irrelsome person. In Jai- 
prakash Lai, In the matter^ of the peti~ 
tion of (l) it was held that “information" 
of the kind mentioned in S. 107 must be 
clear and definite, directly affecting the 
person against whom process was issued, 
and should disclose tangible facts and 
details so that it might afford notice 
to such person of what he was to come 
prepared to meet. Here there was obvi¬ 
ously no information such as is required 
by the section before the Magistrate, and 
therefore I hold that the initiation of the 
proceedings was ultra vires. I accord¬ 
ingly allow the revision and set aside the 
order calling upon the petitioner to ex¬ 
ecute a bond under S. 107. 

R.M./r.K. Petit ion allowed. 

(1) U884} 6 All. 26 (F. B.). 
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Abdul Raoop, J. 

Ghulam llasul —Plaintiff—Appellant. 

V. 

Mt. Begam —Defendant—Respondent 

Second Appeal No. 1163 of 1919, De¬ 
cided on 19th February 1920, from decree 
of Disb. Judge, Lahore, D/- 2‘4th March 
1919. 

Civil P. C., (1908), O. 32, R. 7—Reference 
to arbitration—Compronaise by guardian ad 
litem subsequent to reference—Court passing 
decree in terms of compromise without con¬ 
sidering minor’s benefit—Report of arbi- 
tretors embodying compromise is not award 
—Decree passed in terms of compromise is 
not binding on minor as compromise was not 
sanctioned by Court under O. 32, R. 7. 

The patties to a suit referred their dispute to 
arbitration. In the course of arbitration pro¬ 
ceedings they presented a written compromise 
amicably setting their dispute. The arbitrators 
thereupon made a report to the Court to that 
effect requesting it to pass .a decree in acco^^ance 
with the compromise, which was done. Plain¬ 
tiff, who was represented by a guardian ad litem 
in the previous proceedings, then sued for a de¬ 
claration that the decree thus obtained was in¬ 
effectual against him, and for possession of certain 
properties alleging that the guardian had in 
disregard of his duties allowed the properties in 
dispute to be allotted to the defendant; 

Held : (1) that the report of the arbitrators 
embodying the compromise entered into between 
the parties was not an award; (2) that it was 
the duty of the Court to have examined the 
compromise and to have decided whether it was 
for the benefit of the minor and whether leave 
should or should not bo given to t4ie guardian of 
the plaintiff to enter into the proposed compro¬ 
mise; (3) that the decree passed in accordance 
with the compromise was not binding on the 
plaintiff, inasmuch as the compromise was not 
sanctioned by the Court under 0. 32 R. 7, 
p. C. ^ 

* Fazl-i~Busain &xidMuhammad Husain 

—for Appellant. .. 

Sheo Narain and M. N. Mukerji for 

Respondent. 

Judgment.—This second appeal has 
arisen out of a suit broughtiby a minor 
for a declaration that a compromise 
entered into by his guardian ad litem, 
Maula Bakhsh, in the course of arbi- 
trabion proceedings and the award and 
the decree based thereon are not binding 
upon him. The suit further included a 
claim for possession of certain property 
and for declaration of right to certain 
other property. The facts giving rise to 

this suit are as follows: 

One Mehr Bassa, an Arain,died leaving 
a widow, Mt. Begam, three daughters, 
Mt. Zainab, Mt. Meharan and Mt. Bhagan, 
and a grandson Ghulam Rasul the son of 
his deceased son Fazal Din. The land to 
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■which the present suit relates ■was 
mutated in the name of Ghulam Rasul 
on 10th May 1916. An appeal against 
the mutation order proved unsuccessful. 
A suit -^vas instituted by the widow 
Mt. Begam and the three daughtei’s ag¬ 
ainst Ghulam Rasul who was a minor for 
the recovery of 19,'24th9 share of the pro¬ 
perty left by the deceased Bas=a. Maula 
Bakhsh was appointed the guardian ad 
litem of the minor defendant. The 
parties then presented a petition to the 
Court agreeing to refer their dispute to 
arbitrators for decision The guardian 
ad litem applied to the Court for permis¬ 
sion to refer on behalf of the minor. It 
appears that the Court expressly recorded 
in the proceedings the agreement to refer 
on behalf of the minor andgavethe neces¬ 
sary sanction. The suit was accordingly 
referred to arbitrators for decision. 
When the matter came before the arbi¬ 
trators, they proceeded to take evidence 
and the depositions of certain witnesses 
were recorded. On 21st August 1917, 
the parties presented a written compro¬ 
mise by which they settled their dispute 
amicably. Under the compromise the 
three daughters withdrew from their 
claim. The property was then divided 
between the widow Mt. Begam and 
Ghulam Rasul, the grandson of Bassa. 
Mt. Begam received under the compro¬ 
mise: 

(a) Well Modan Kadanwala together 
with land appurtenant to the well situate 
in Mauera Khui Miran including common 
lands, (b) well Masjidwala together 
with appurtenant land approximately ten 
bighas. (c) four bullocks and one gadda 
together with the bullock of the gadda. 

The rest of the property left by Bassa 
was allotted to Ghulam Rasul, the grand¬ 
son of Bassa. A portion of the residen¬ 
tial house in which Mt. Begam was re¬ 
siding was also allotted to her for life. 
Full proprietary rights with powers of 
alienation, etc., were conferred on Mt. 
Begam over the properties allotted to 
her. It is stated that in relation to the 
compromise before the arbitrators the 
three daughters of Bassa made oral state¬ 
ments in which they said that they had 
withdrawn their claim, because they had 
no right as heirs in the property of their 
father Bassa under the customary law to 
which the parties were subject. On this 
the arbitrators made a report to the 
Court, informing it that the parties to 


the suit which had been referred to them 
for arbitration had settled their dispute 
b^' a compromise. In that report it was 
stated that as plaintiffs 2 to 4, under the 
customary law applicable to the Arains 
of District Lahore, had no right in the 
property and could not receive any share 
in the inheritance, they had withdrawn 
their claim and had made oral statements 
to the effect that they had no claim then 
nor would they have any claim in fu¬ 
ture. At the end of the report the arbi¬ 
trators made this significant request to 
the Court : 

Lihaza guzarash hai keh mutabiq razhiavia 
he degree sadar farmax jaioe. (it is prayed 
that a decree may be passed iu accordance with 
the compromise.”) 

This report is dated 21st August 1917 
and is to be found at p. 165 of the re¬ 
cord of Suit No. 32^1 of 1917, decided 
on 21st August 1917. On receipt of this 
report the Court passed a decree in ac¬ 
cordance with its terms, and it is this 
decree with respect to which a declara¬ 
tion is sought that it may be declared to 
be ineffectual against the plaintiff. The 
grounds on which this decree is attacked 
are as follows : (l) that the parties 

being governed by the customary law, 
the whole of the property left by Bassa 
ought to have gone to the plaintiff and 
that the guardian, in disregard of his 
duties as a guardian, entered into a com¬ 
promise and allowed the property in 
dispute to be allotted to the defen. 
dant Mt. Begam ; (2) that necessary 
sanction to compromise the suit on be¬ 
half of the plaintiff was neither obtained 
from Court nor from the arbitrators as 
provided by O, 32, R. 7, Civil P. C. 
The suit was contested on behalf of the 
defendant mainly on the following 
grounds : (l) that the decree passed in 
the previous suit operated as res judicata 
and that the plaintiff was estopped from 
instituting the present suit ; (2) that 
the parties were governed by the Maho- 
medan law and not by custom and (3) 
that inasmuch as the compromise had 
been entered into after reference to arbi¬ 
tration, permission by Court to compro¬ 
mise was not necessary and that the de¬ 
cree, being based on the award, was 
binding upon the plaintiff. 

The real question however which 
ought to have been decided was whether 
the interest of the minor had in any way 
suffered by reason of the compromise. 
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The solution of this question depends 
upon the answer to be given to the fol¬ 
lowing question, namely, whether the 
parties were governed by customary law 
or the Mahomedan law. Under the cus¬ 
tomary law the plaintiff \YOuld be the 
sole owner of the property left by Mehr 
Bassa. 

On the other hand under the Maho- 
medan law he would be treated as 
a mahjub and would get no share. From 
the proceedings before the arbitrators it 
appears that it was admitted on all 
hands that the parties were governed by 
customary law. In fact that was the 
ground on which the daughters of Mehr 
Bassa had withdrawn their claim. The 
arbitrators themselves in this report 
stated that the parties being governed by 
the customary law defendants 2 to 4 
had withdrawn from the suit. The 
guardian ad litem, inspite of this circum¬ 
stance, consented to an appreciable pro¬ 
perty being given away to Mt. Begam 
absolutely with powers of alienation. 
On the face of the arbitration proceedings, 
therefore it is clear that he paid no re¬ 
gard to the interest of the minor. The 
Court of first instance therefore held that 
for want of sanction by the arbitrators 
to enter into compromise, the award was 
had and the decree passed on it was not 
binding on the plaintiff. It was of 
opinion that the procedure provided by 
O. 33, R. 7, also applied to a compro¬ 
mise presented before an arbitrator and 
that inasmuch as in this case neither the 
Court nor the arbitrators had given the 
necessary sanction in the manner pro- 
■vided by law no valid decree could have 
been passed on the basis of the compro¬ 
mise. The first Court accordingly de¬ 
creed the plaintiffs’ suit. The lower 
appellate Court on appeal took a differ¬ 
ent view and held that the provisions of 
O. 32, R 7, did not apply to a compro¬ 
mise entered into before the arbitrators 
and that the decree being based upon 
an award, the plaintiff had no right to 
question it. In appeal, therefore, the 
suit was dismissed. Against this ap¬ 
pellate decree the present second appeal 
has been preferred and it has been ar¬ 
gued that the parties being governed 
by the customary law, the interest of 
the minor has suffered by reason of the 
compromise. It has been further con¬ 
tended that there was no award given 
by the arbitrators in this case and that 


the decree i)assed by the Court cannot 
be said to be based upon an award. 

I have given most anxious considera¬ 
tion to both these contentions. The 
decision of the point is not free from 
difficulty and this difficulty is very much 
enhanced on account of the fact that no 
decided case dealing directly with the 
precise question argued before me has 
been cited by either side. Having re¬ 
gard to the nature of the proceedings 
before the arbitrators, I am inclined to 
hold that no award was given by the 
arbitrators in this case. The report by 
the arbitrators which is claimed to be 
an award, on [the face of it, does not 
profess to bean award. The arbitrators 
merely stated the terms of the compro¬ 
mise and asked the Court to pass a de¬ 
cree on the compromise. The policy of 
the law being'that the interests of minors 
should be protected, there appears to be 
force in the reasoning of the Court of 
first instance that the compromise pro¬ 
duced before the arbitrators also re¬ 
quired sanction. It is not however 
necessary for me to decide this question 
as I am of opinion that no award was 
given by the arbitrators at all in this 
case as they merely professed to for- 
ward the compromise to the Court with 
a request that a decree might be passed 
by the.Court itself. This view receives 
support from the decision in the case of 
Kishen Narain v. Puran Chand (l). In 
that case also a very much similar ques- 
tion arose for decision. I take the fol¬ 
lowing passage from the judgment of 
the Hon'ble Scott-Smith, J., who de¬ 
cided the case: 

‘^The arbitrators did not themselves make any 
inquiry into the merits of the dispute and there 

was no necessity for them to do 80 , as the par¬ 
ties had settled it themselves. The first ques¬ 
tion i« whether the documcmt dated 14th July 
1912 is an award or not. In coming to the 
decision that it is an award the learned Divi¬ 
sional Judge has relied chiefly on Oobfirdhan 
Das V. Jai Kishen Das (2). In that case an 
award which purported to be a considered award 
of the arbitrators framed after consideration of 
the statements of the parties and the evidence 
of the witnesses, was found in reality to bo 
merely an adoption by the arWtrators of an 

agreement arrived at and signed ;by'the parties 
to the reference. It was held that this does not 
prevent an award being a valid and binding 
award between the parties. In the present case 
the agreement between the parties though 
signed by the aTbitrators. has not been adopted 
by them as t heir own award at all and it doe s 

(1) 28 I. C. 298. 

(2) [1900] 22 All. 224. 
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not purp:)tt to be tbeir a'^ard. Whether the 
agreement is or is nob binding upon the parties 
1 am clear that it is not an award to which 
the provisions of R. 20, Sch. 2, Civil P. C. 
apply.” 

This reasoning fully applies to the 
ifacts of the present case. I am clearly 
of opinion that the decree impugned in 
this case was not a decree passed upon 
an award, but it was based on the com¬ 
promise entered into between the par¬ 
ties. It was the duty of the Court to 
have examined the terms of the compro¬ 
mise and to have decided whether it was 
for the benefit of the minor. Under 
,0. 32, R. 7 the Court ought to have 
IcoQsidered whether leave should or 
jshould not iiave been given to the guar¬ 
dian of the plaintiff to enter into the 
proposed compromise, and this ought to 
have been expressly recorded in the pro¬ 
ceeding. As this was not done, in my 
^opinion the whole of the proceeding was 
Ivdtiated and the decree passed on the 
Icompromise cannot be said to be binding 
upon the plaintiff. 1 therefore allow the 
apf)6al set aside the decree and judgment 
of the lovver appellate Court and restore 
that of the Court of first instance though 
on somewhat different grounds. The 
successful plaintiff is entitled to his 
costs throughout. I may note that a 
good deal of argument was addressed to 
the Court by both the parties on the 
(juestion whether Mehr Bassa was sub¬ 
ject to customary law or was governed 
by the Mahomedan law and a number 
of authorities were cited pro and con by 
the counsel representing the respective 
parties but in the view which I have 
taken of the case I have not thought it 
necessary to give any decision on this 
j)articular question. The question re¬ 
mains open and will bo tried on the 
merits in the light of such evidence as 
the parties have already given or may 
give hereafter. 

r.jj,/r.k. Appeal allowed* 
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SlIADI Lal and LeRossignol, JJ. 
JRamji Das —Accused—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Ai>peal No. 294 of 1919, De¬ 
cided on 17th November 1919, from order 
of Broadway, J., D/- 2ad January 1918. 


Criminal P. C. (1898), S. 195(7)—Sanc¬ 
tion to prosecute in respect of affidavit 
passed in chambers—No appeal lies. 

No appeal lies from an order of a Judge in 
Chambers of the Punjab Chief Court sanctioning 
the prosecution of a person in respect of allega¬ 
tions made by him in an affidavit presented to 
the*Judge. [P 104 C 2J 

Faqir Chand —for Appellant. 

Dalip Singh and Mool Chand —for 
the Crown. 

Judgment. —This purports to be an 
appeal from an order of a Judge in 
Chambers of the now defunct Chief Court 
of the Punjab, whereby sanction was 
granted for the prosecution of the appel¬ 
lant under S. 193, I. P. C., in respect of 
allegations made by him in an affidavit 
presented to the aforementioned .Judge: 
the present proceeding purports to be 
brought under S. 195 (7), Criminal P. C. 
The first question for decision is whe¬ 
ther such an appeal lies. Cl. 6, S. 195, 
Criminal P. C., provides that any sanc¬ 
tion given or refused under the section 
may be revoked or granted by any autho¬ 
rity to which the authority giving or re¬ 
fusing it is subordinate, and Cl. 7 goes 
on to provide for the Court of appeal 
in matters coming under the section 
when an from the refusing or sanction¬ 
ing authority lies to more than one 
Court, Sub-Cl. (c), Cl. 7 also provides 
for the Court when no appeal at all lies 
ordinarily from the sanctioning or refus¬ 
ing authority. None of those subclauses 
provide for an appeal from an order of a 
Judge in Chambers of the late Chief 
Court, and we hold in consequence that 
no appeal does lie. This appeal or appli¬ 
cation is therefore dismissed. 

r.m./r.K. Appeal dismissed. 
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Shadi Lal, C. J. 

Moula and others —Accused—Petition¬ 
ers. 

V. 

Emperor —Opposite Party. 

Criminal Ref. No. 615 of 1920, Decided 
on 3rd June 1920, made by Sess. Judge, 
Rawalpindi, D/- 6th April 1920. 

(a) Public Gambling Act (1867), S. 13 
Place exposed to public view but not on 
public street is not public place. 

Whore the accused were found gambling at ft 
place neat a public street and exposed to public 
view, but which was not part of the public street. 

Held, that they could not be convicted ot 
gambling in a public place. ^ D 

Facts. —The petitioners have been con¬ 
victed under S, 13, Act 3 of 1867, oi 
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gambling anil have been sentenced to 
fifteen days' rigorous imprisonment by 
Khan Bahadur Seth Adamji, Honorary 
Magistrate, Ist Class. 

Grounds. — The evidence is to the 
effect that the gambling was at the side of 
the road, andfromthe plan it appears that 
the petitioners were not on the road 
though no doubt in sight of it. Eashi 
Ba7n V. Emperor (l) is in point. I for¬ 
ward the proceedings with a recommen¬ 
dation that if the Hon'ble Judges think 
tit, the conviction may be set aside. The 
petitioners are at present on bail. 

Order.— -It appears that the place 
iwhere the petitioners were gambling is 
•near a public street and exposed to public 
iview. But it is not a part of the public 
street. Accordingly I hold that the con- 
viotion under S. 13, Gambling Act 3 of 1867, 
cannot be sustained and accepting the re- 
commendation made by the Sessions 
Judge, I quash the conviction and direct 
that the petitioners be discharged from 
their obligations under the bail bonds. 
_R.M./r.K. Convictiofi quashed. 

(l) [18823 17P.’K. 1882 Or. 
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Shadi Lal and Wilberforce, JJ. 

Mahmud Shah and others —Defendants 
—Appellants 

V. 

Fatta and others —Plaintiffs—Eespon- 
dents. 

First Appeal No. 1676 of 1915, Decided 
on 20th October 1919, from the decree of 
Senior Sub. Judge., Shahpur, D/- 13th 
March 1915. 

(a) Pleadings—Plaintiff is to be limited to 
his plaint but alternative claim can be 
brought in same plaint. 

The rule of law is perfectly clear that a plain- 
tiff must be limited to the case which be puts 
forward In his plaint, but he may put forward 
an alternative case In his plaint in the com¬ 
mencement, so that the defendant may know if 
he has more than one case to meet and may not 
be taken by surprise. I.P105 C 2 P 106 C 13 

(b) Practice—New case—Court cannot 
make new case for plaintiff which defendant 
had no opportunity to meet. 

It is not open to a Court to make out a new 
case for the pluintifi which the defendant has 
had no opportunity to meet. LP106 C 2] 

Where therefore plaintiffs sued for joint posses¬ 
sion with the defendants on the ground of owner¬ 
ship and the Court decreed their claim in respect 
of a portion of the area in dispute for the purpose 
of grazing cattle: 

J-Jeld, that since the plaintiffs had not asked 
for any relief on the strength of their grazing 
rights, such relief could not be granted to them. 

LP106 0 1] 


Mukand Lal Puri and Ham Cha7id 
Maitchanda —for Appellants 

Gobind Bam —for Respondents. 
Judgment. —The dispute in this case 
relates to a plot of land, neary 8,111 
bighas in area, which is recorded in the 
revenue papers as the shamilat of the 
village Mohabpur in tlie Shahpur Dis¬ 
trict. The plaintiffs, who are some of the 
proprietors of a neighbouring village 
called Bbin, claim that they are joint 
proprietors with the defendants of i)ie 
land, and allege that thay bad been 
grazing their caatlo thereon. They com¬ 
plain that their rights were denied by 
the defendants at the time of the recent 
settlement, and consequently prey that 
they may be awarded joint possession of 
the property. The Subordinate Judge 
holds that only the proprietors of Mobab- 
pur are the owners of the land, and that 
the plaintiffs have only grazing rights 
thereon. He has, accordingly in order to 
safeguard those rights, allotted to them a 
plot of 291 bighas and passed a decree for 
possession thereof. Both the parties are 
dissatisfied with this decree and have 
preferred appeals which may be disposed 
of by one judgment. So far as the plain¬ 
tiffs’ appeal is concerned, the matter is 
perfectly simple. There is no documen¬ 
tary evidence to show that they have any 
rights of ownership in the land in dis¬ 
pute, and it is perfectly clear that the 
land has all along been recorded as the 
shamilat of the proprietary body of 
Mohabpur. The plaintiff's' appeal must, 
therefore fail. 

Coming now to the appeal preferrd by 
the defendants, we find that the settle¬ 
ment papers prepared at the settlements 
of 1860 and 1891-92 record plaintiffs’ 
right of grazing in the land in dispute, 
and it seems to us that if the plaintiffs 
had brought a suit properly framed for 
the purpose of enforcing their grazing 
rights, they might have obtained a decree. 
The suit as disclosed in the plaint is, 
however, one for possession on the ground 
of co-ownership, and the trial Judge is en-, 
tirely wrong in making out a new case! 
for the plaintiffs which the defendants' 
had no opportunity to meet. The rule of 
the law is perfectly clear that a plaintiff 
must be limited to the case which he 
puts forward in his plaint, but he may 
put forward an alternative case in his 
plaint in the commencement, so that thej 
defendant may know if be has more tbaiv 
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one case to meet and may nob be taken 
by surprise. It was open to the plain¬ 
tiffs in the present case to put forward 
an alternative claim on the ground of 
easement, and in that case the defendants 
would have got an opportunity to raise 
such defence as they had in answer to 
that claim. But as pointed out above, 
the i^laintiffs simply claimed joint pos¬ 
session on the ground of ownership. The 
question of easement was not. therefore 
determined. 

The plaint is inelegantly drafted but 
after considering all the clauses carefully 
we are unable to hold that the plaintiffs 
asked for any relief which could be gran¬ 
ted upon the strength of their grazing 
jrights. Indeed, they did not even ask 
'that a sufficient area might be reserved 
for grazing purposes, and that the defen¬ 
dants be restrained from using that area 
for other purposes. In the circumstances 
we are constrained to hold that the 
decree on the strength of easement can¬ 
not be granted, and that the judgment of 
ithe Subordinate Judge must be rever¬ 
sed. Accordingly wo accept the defen¬ 
dants’ appeal and dismiss the plaintiffs’ 
suit. Considering that the defendants 
denied even the grazing rights which are 
olearly mentioned in the settlement re¬ 
cords and that the suit fails on a techni¬ 
cal ground, we direct the parties to bear 
their own costs throughout. 

r.m./r.k. Appeal accepted, 
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Chevis, Ag. C. J. 

Balak Ram and others —Defendants— 
Appellants. 

V. 

Kaura and others —Plaintiffs — Res¬ 
pondents. 

Second Appeal No. *2610 of 1919, De¬ 
cided on 5th April 1920. from decree of 
Dist. Judge, Mianwali, D/- 31st October 
1919. 

Cosfaarer—Adverse possession—Sole pos¬ 
session and nonpayment of rent is not suffi¬ 
cient to establish adverse possession. 

In order to establish adverse possession as 
between cosharers, there must be evidence of an 
open assertion of a hostile act on the part of the 
cosharers setting up adverse possession with 
notice to the others and mere non-participation 
in the profits by one party 'and exclusive occu¬ 
pation by the other partN* is insufficient. 

tP 107 0 1] 

Plaintiffs sued for a declaration that certain 
land belonged to them and that the entry in the 
revenue records showing defendants as owners 
l/3rd of this land was wrong. It appeared 


that the plaintiffs bad been long in possession of 
the land in suit and had paid no rent: 

Held : that the 'fact that the plaintiffs had 
held solo possession and had paid no rent was 
not sufficient to prove that defendants were not 
cosharers, nor was it sufficient to establish the 
plaintiffs’ adverse possession. [P 107 C 1] 

Aynar Nath Chona —tor Appellants. 

Fakir Chand for 2Iukund Lai Puri ■ 

for Respondents. 

Judgment. — The plaintiffs are re¬ 
corded as owners of 2/3rds of the land in 
suit and defendants as owners of l/3rd. 
The defendants having applied to the 
Revenue Authorities for partition, the 
plaintiffs seek a declaration that they 
are sole owners of the land. The first 
Court dismissed the suit, holding that 
plaintiffs had failed to prove any error 
in the revenue records. The learned 
District Judge on appeal decreed the 
claim, holding that the fact that plain¬ 
tiff's had exercised sole possession oyer 
the land in suit for a period exceeding 
12 years was, in the peculiar circums¬ 
tances, sufficient to prove their claim. 
The defendants appeal to this Court. In 
the first regular settlement plaintiffs are 
shown as holding 60 shares, the other 
30 being held by: 

Khota ... 10 Shares 

Niazi, etc. ... 12 »’ 

Hasna ... 4 »• 

Isa ... 4 ” 

The entries in the last Settlement shew 
ownership thus: 

Plaintiffs ... 00 Shares 

Ahmad, son of Isa, (de¬ 
fendant 6) ... 4 ” 

Balak Ram, etc., (de¬ 
fendants 1—5) ... 2C »• 

So the entries are the same us in the 
first regular settlement, except that the 
shares of Khota, Niazi and Hasna have 
now come to defendants 1—5. How 

this change came about is not known. 
Six witnesses for plaintiffs say plaintiffs 
and their ancestors have always been in 
possession and have paid no rent. This 
may be true but is not sufficient reason 
for holding that defendants are not co- 
sharers. In the case of joint land ib 
sometimes happens that some of the co¬ 
sharers leave the management and in¬ 
come of the land to their cosbares. The 
plaintiffs allege that they are sole owners 
and that the mistake has arisen because 
plaintiffs are only 2/3rds owners of some 
land on an adjoining well. This is plau¬ 
sible, but something more definite must 
be shewn before we can regard the en 
tries made at settlements as incorrect* 
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It IS easy enough for plaintitTs to be 
owners of 2/3rds of this and also of other 
land. In the absence of any proof of a 
mistake in the records I hold the entries 
in the records to be correct. 

As to adverse possession or abandon¬ 
ment, I note that in the first Court 
plaintiffs seem to have relied simply on 
title. And in the nest place I can find 
no proof of adverse possession, unless 
perhaps it be in a private partition made 
in 1913. That partition is recorded in 
the revenue records as a partition of 
^/Srds only, but I do not understand 
how 2/3rds could be partitioned unless 
the 2/3rds were first separated from the 
l/3rd. So I will assume that the plain¬ 
tiffs partitioned the whole land in 1913, 
but this was only six years prior to suit. 
Before 1913 I can find no evidence of any 
overt act of adverse possession. That the 
plaintiffs held sole possession and paid 
no rent to their cosharers is not sufficient 
to establish adverse possession. There 
are several rulings to this effect, and this 
rule holds good not only in the case of 
relations but in the case of cosharers 
generally. So the learned District Judge 
has wrongly distinguished these rulings 
on the ground that plaintiffs are Maho- 
medan cultivators and the defendants 
Hindu shopkeepers. For the plaintiffs- 
respondents reliance is placed on Ahmad- 
'uddm Tamijuddin v. Amiruddiyi (l), 
but this judgment merely states that 
there have been cases where there has 
been long possession and the Court has 
come to the conclusion that the evidence 
in the circumstances warrants the find¬ 
ing that there has been an ouster of a 
cosharer without any express evidence of 
euch ouster. I note too that in this case 
the Court held that there had not been 
any ouster. So this ruling does not help 
the plaintiffs. Over and over again it 
has been laid down that in order to estab¬ 
lish adverse possession as between oo- 
sharers there must be evidence of an open 
asserliion of a hostile act on the part of 
the cosharers setting up adverse posses¬ 
sion with notice to the others and that 
mere non-participation in the profits by 
one party and exclusive occupation by 
the other party is insufficient: see cases 
cited in Kustomjee’s Limitation, Ed. 2, 
p. 511. As to abandonment there is no 
proof whatever. I accept the appeal and 
setting aside the District Judge's order, 
(1) U918] 44 I. 0. 216. 


I restore the decree of the first Court 
dismissing the suit. The plaintiffs will 
pay costs in all Courts. 

R. M./r.k. Appeal accepted . 
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LeRossignol, j. 

Zarif —Plaintiff—Petitioner. • 

v. 

Gharib Ullah and another — Defen¬ 
dants—Opposite Parties. 

Civil Revn. Petn. No. 580 of 1919, 
Decided on 12th January 1920, from 
order of Munsif, 2nd Class, Shainsabad, 
D/- 29th January 1919. 

Arbitration—Award not made within time 
fixed is nullity. 

Aq award which is not delivered within the 
time fixed by the Court is a nullity: 6 All. 340, 
Foil. 

The matter in dispute was sent to the arbi¬ 
trator on 6th January 1919 and he was directed 
to make his award by 12th January. No award 
was made by that date and the Court fixed 5tb 
January for the delivery of the award without 
extending the time in so many words. No award 
was made even then and the Court ordered that 
it should be sent for. The award was finally 
made on the 18th: 

Held: that the time for the delivery of the 
award not having been extended either explicitly 
or implicitly by the order of 5th January, the 
award w.as a nullity. [P 107 C 2] 

Ghulam Rasul —for Petitioner. 

S. A. Bazaq —for Opposite Parties. 

Judgment.— The objection that the 

Court below did not give sufficient time 
for objections is withdrawn, but it is 
urged that the award was a nullity inas¬ 
much as it was not delivered within the 
period fixed by the lower Court and 
Jones V. H, Ledgard (l) is cited. The 
latter objection has force. On 6th Janu¬ 
ary 1919 tbe case was sent to the arbi¬ 
trator, who was directed to make bis 
award by 12th January. On 12th Janu¬ 
ary DO award had been made and tbe 
Court bade the arbitrator come to a de¬ 
cision without delay and fixed 15th 
January for the delivery of the award, 
though without extending the time in so 
many words. On 15th January simi¬ 
larly there was no award and the Court 
ordered that it should be sent for (mang- 
wai jave). The award is dated 18th 
January and was delivered to the Court 
that day. The time for the delivery of 
the award was not extended either ex¬ 
plicitly or implicitly by the order of 
15bh January and the award is a nullity. 

I accept the petition, set aside thejower 

(1) [1886] 8 All. 340. 
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Court’s ileeree and remand for a fresh 
decision on evidence; costs to abide the 
result of the case. 

R.m./r.k. Petition accepted. 
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Petman, J. 

Tiam Kishen —Petitioner. 

V. 

Kvipero) —Opposite Party. 

Criminal Revn. No. 482 of 1919, Deci¬ 
ded on 21st July 1919, from order of 
Sess. Judge, Lahore, D/- 29th March 
1910. 

Criminal P. C. (1898), S. 345—Composi* 
lion of offence with one of several accused 
—Other accused are not acquitted. 

The composition of :\a offence under S. 345, 
with one of several accused persons has not the 
eJcft of an acquittal of all the accused persons. 

LP 108 C 21 

llavL Cliand Manciianda — for Peti¬ 
tioner. 

-Vw/ Chand —for the Crown. 
Judgment. —Five persons were pro¬ 
secuted under S. 324, I. P. O., for assaul¬ 
ting and causing injuries to the com- 
I'lamant. Of these one Mohni was ab¬ 
sconding and proceedings under S. 512, 
Criminal P. G., were taken against him. 
One accused was discharged by the Magis¬ 
trate trying the case and the complain¬ 
ant compounded the offence with two 
others who were therefore acquitted. The 
petitioner Ram Kishen was therefore 
alone before the Court and he was con¬ 
victed under S. 324, I. P. C., and sen¬ 
tenced to six months’ rigorous imprison¬ 
ment and a hne of Rs. 50 or, in default of 
payment, to further rigorous imprison¬ 
ment for four months. Mohni, the ab¬ 
sconder, was subsequently arrested; but 
tlie complainant compounded his offence 
and ho, too, was acquitted. The peti¬ 
tioner appealed and was so far success¬ 
ful that the appellate Court bolding that 
it was not proved that he had used a 
knife, altered the conviction to one under 
B. 323, I. P. C., but the sentence was 
maintained. 

For the petitioner it is contended that 
when the offence was compounded in 
respect of some of the accused, it had by 
operation of law the effect of an acquittal 
of the remaining accused and that there¬ 
fore the Magistrate had no jurisdiction 
to continue the trial of and convict, the 
petitioner, and that the conviction was 
illegal. It was further argued that the 
position was similar to a suit for damages 


against joint tortfeasors where if one 
defendant pays the damages or the plain¬ 
tiff obtains satisfaction from him, the 
remaining defendants are no longer liable. 
Reliance is placed on Chandra Kumar 
Das V. Emperor (l) and Imperator v. 
Mulo (2). In the former case the facts- 
were that a complaint was pending 
against certain accused, only some of 
whom were before the Court. The com¬ 
plainant intimated to the Court that be 
had compounded the offence and desired 
to withdraw his complaint and the Magis¬ 
trate allowed the withdrawal. The Magis¬ 
trate had however issued process against 
two other accused, and on their appear¬ 
ance had overruled an objection taken on 
their behalf, to the continuance of the 
proceedings, that the offence had been 
compounded. The Calcutta High Court 
held that the Magistrate’s order was. 
erroneous and that 

“if in the case of a compoundable offence the 
complainant intimates to the Court that he bad 
compounded it and desires to withdraw his com¬ 
plaint, the order passed by the Magistrate al¬ 
lowing the withdrawal is in respect of the offence 
and not solely in regard to the persons actually 
under trial at the time, and it seems to us that, 
in so providing, the law contemplates that all the- 
accused persons should be under trial at the 
same time before a judicial officer, unless in some 
exceptional circumstances, such as th^r abscon¬ 
ding, or sickness or some such reason, the at¬ 
tendance of some of them cannot be obtained.” 

The Court remarked that it did not 
appear why the Magistrate had not issued 
process to these accused at the same time 

aa to others and proceeded : 

“We think, therefore that the complaint is 
compounded in respect of the offence committed 
so as to include the parties who are now under 
trial and that further proceedings agaiast them 
must be stayed.” 

The decision in Muthia Naick v. Em~ 
peror (3) is against the present conten¬ 
tion. In that case the decision of a Divi¬ 
sion Bench is very brief and as follows: 

“Petitioner’s vakil contends that the composi¬ 
tion of an offence under S. 345, Criminal P. C., 
with one of several accused persons has the effect 
of an acquittal of all the accused persons. We 
can find nothing in the section to support this 
interpretation and if this is really the meaning 
of the learned Judges in Cltandra Kumar Das 
V. Emperor (1), wo must respectfully dissent. No 
other authority is quoted by petitioner.” 

The petition was accordingly dismiped. 

I entirely agree with the above decision 
of the Madras High Court. I doubt whe¬ 
ther the learned Judges of the Calcutta- 


(1) 1 

1903] 

1 7 0. W. N. 176. 

(2) 

1913' 

19 I. 0. 948. 

(3) 

L1918] 

41 Mad. 323=43 I. C. 592. 
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High Court intendeil to lay down tho 
general proposition of law now attributed 
to them; but if they did, I am not pre¬ 
pared to follow them. Tne case is not 
analogous to a suit for damages against 
joint tortfeasors. Tho second ruling 
relied on is not really in point. I hold 
that tho contention is bad in law and re¬ 
ject it. With regard to the sentence, 
the complainant is apparently a man who 
in the case of some of the accused regards 
his wrongs as met by an apology, though 
probably accompanied by money; and 
under these circumstances I do not think 
a severe sentence is called for. It is 
auggested that the petitioner was too 
poor to meet the complainant's demands. 
I see also that the Magistrate awarded 
the present sentence under S. 324, I. 
P, 0., and that although the lower appel¬ 
late Court altered the conviction to one 
under S. 323, I. P. G., it did not reduce 
the sentence. I think justice will be 
met by my present order. I maintain 
the conviction but reduce the term of im¬ 
prisonment to the period already under¬ 
gone which is roughly about 2i mouths, 
and maintain the fine. To avoid re¬ 
manding the petitioner to jail his counsel 
tendered Rs. 50, tho amount of fine 
which money has now been deposited in 
the office of this Court. I direct that 
the petitioner be disohargai from his bail 
bond. 

b.m./r.k. Sentence reduced. 

A. I. R. 1920 Lkhore 109 

Abdul Raoop and Petman, JJ. 

Ml. Umrao Bibi and anothers —Plain¬ 
tiffs—Appellants. 

v. 

Muhammad Bakhsh and others — 
Defendants—Respondents. 

First Appeal No. 3349, of 1915, Decided 
on 28th January 1920, from decree of Sr. 
Sub-Judge, Multan, D/- Slst August 
1915, 

(a) Mahomedan Law—Dower— Presump* 
tion is that dower was fixed and husband 
can increase it subsequent to marriage. 

It must be presumed in the case of a Mahome* 
dau marriage that dower was fixed, and it is 
open to the husband to increase the amount of 
the dower subsequent to the marriage. [PllO 0 2] 

(b) Mahomedan Law—Dower*~'Transfer in 
lieu of. 

A transfer in lieu of dower is not a gift. 

CPIIO 02 3 

(c) Punjab Alienation of Land Act (1900), 
S. 4—Adoption of profession (such as prosti* 
tution) cannot change man’s status (e. g. that 


of agriculturist) for purposes of Punjab 
Alienation of Land Act. 

The adoption of a profession cannot ebaugo 
man's status for the purposes of Ibe Punjab 
Alieuation of Laud Act. 

Mombars of au agricultural tribe do not Ccaso 
to hold that status if they adopt or if their 
ancestors adopted prostitution as a profession, 
nor can such adoption vary tboir custom in 
respect of inheritance. [ P 112C 2] 

(d) Punjab Alienation of Land Act {1900), 
S, 4 — Mahomedan agriculturist marrying 
woman of other tribe—Wife cannot attain 
status of agriculturist—(Obiter.) 

Obiter .— In the case of a Mahomedan be¬ 
longing to au agricultural tribe marrying a 
woman not a member of such a tribe, his v/ifo 
does not attain the status of belonging to his 
agricultural tribe. [PlllC 1) 

Fazli Husain and Muhammad Iqbal — 
for Appellants. 

Sheo Narain —for Respondents. 

Judgment. —This appeal arises out of 
a suit instituted by two widows, Mt. 
Umrao Bibi and Mt. Jindwaddi, of one 
Hamid Shah, a Gardezi Sayad, against 
Muhammad Bakhsh and Ali Muhammad, 
the minor nephews of Mt. Mughlaui, 
deceased, a third wife of the said Hamid 
Shah. There was a fourth wife, ^Ft. Allah 
Wasai. also deceased. The plaintiffs are 
themselves Sayads, whilst the other two 
wives were of the prostitute class. In 
the plaint the minor defendants are 
described as “Darkhan Kaniars”. It is 
admitted that “Darkhan” is the same as 
“Tarkhan.” Hamid Shah, who came of 
an ancient and good family, at one 
time possessed considerable landed estates, 
but by 1896 he was heavily in debt 
owing to extravagance and debauchery, 
and by 1897 he had to seek the assistance 
of the insolvency Court. On Ist October 
1896 Hamid Shah executed four deeds; 
one in favour of each of his three wives 
and the fourth in favour of his daughter 
by Mt. Allah Wasai. It should be noted 
that he did not marry Mt. Umrao Bibi 
till 1898, AU four deeds ware transfers 
of land and other property, but whereas 
the deeds in favour of Mt. Jindwaddi 
and Mt. Allah Wasai gave them only a 
life interest, those in favour of Mt. 
Mughlani and his daughter purported to 
give them absolute ownership. The trans¬ 
fers in favour of his wives were in 
lieu of dowers and maintenance and 
that in favour of his daughter was a 
gift because he had no male issue. We 
are concerned in this appeal with the 
transfer to Mt. Mughlani, which was 
followed by mutation of names in the 
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revenue record in her favour. Hamid 
Shah died in 1900 and on Ith April 
1911 Mt. Mughlani gifted a part of the 
property, so transferred to her, to her 
brother’s sons, the present defendants, 
and it is the part so gifted which is the 
subject of the present suit and appeal. 
After Mb. Mughl'ani’sdeath such portions 
of the property as had not been disposed 
of by her were mutated in the names of 
the plaintiffs, the surviving widows of 
Hamid Shah. The lower Court, holding 
that the transfer to Mt. Mughlani was a 
genunie transaction, that she became 
absolute owner of the property conveyed 
to her by Hamid Shah and that, her 
nephews being members of an agricultural 
tribe, the gift to them was valid, dis¬ 
missed the suit. The plaintiffs there¬ 
fore appeal. It is admitted by both parties 
that Hamid Shah was governed by cus¬ 
tom. For the appellants it is contended 
that the conveyance to Mt. Mughlani 
was merely a colourable transaction to 
defeat creditors and to save the property 
from their hands, that it was not intend¬ 
ed to take effect as a transfer of the pro¬ 
perty conveying absolute rights to her, 
and that this was apparent from the 
facts that Hamid Shah was heavily in¬ 
debted, that he shortly after applied to 
be declared an insolvent, that the pro¬ 
perty was considerable and substantial, 
that there was no ostensible reason for 
the transfers to his wives other than in¬ 
solvency, that all the deeds were executed 
on the same day, that there was no evi¬ 
dence of any dower having been fixed in 
the case of Mt. Mughlani or showing the 
amount of it and that possession as con¬ 
templated in the deed was not given. 

The further contention that the words 
in the dead **and I have been left no 
concern or connexion whatever, nor 
shall have I any with it” qualify the 
preceding words granting absolute owner¬ 
ship and mean that Mt. Mughlani was 
granted absolute ownership so far as he, 
Hamid Shah, alone was concerned, may 
conveniently be dealt with first. We 
see no force whatever in this last conten¬ 
tion. The preceding words “From today 
my wedded wife aforesaid shall be the 
absolute owner of the property settled” 
are clear and have a definite meaning and 
the subsequent words are merely an am¬ 
plification. They in no way qualify the 
absolute ownership granted. In the 
cases in which Hamid Shah intended to 


convey a life-interest he expressed him¬ 
self differently. It is true that in the 
deed the following words occur: 

“and have put her in its (property transferred) 
actual possession through the management (wrong¬ 
ly translated as guardianship) of Syad Shah 
Nawaz Khan,” 

aud we do not know whether the property 
was so managed or not, but it is proved 
and admitted that Hamid Shah caused 
mutation to take place in Mt. Mughlani’s 
name. That dower was fixed must be, 
presumed, and its amount is immaterial 
because a Mahomedan husband can in¬ 
crease it. The creditors never objected 
to the transfer and never challenged it. 
The mere fact that Hamid Shah was 
heavily indebted does not necessarily 
imply that he was not desirous of making 
ample provision for his wives. It by no 
means follows that he intended to retain 
his rights in the property. The fact that 
he granted Mt. Mughlani and his daughter 
absolute ownersliip is probably because 
the one was his latest and most loved 
wife and the other was his daugliter. For 
the above reasons we agree with the 
lower Court that the deed conveyed abso¬ 
lute ownership toMt. Mughlani. 

The next contention is that the gift, 
not having been followed by possession, 
is invalid. The possession subsequent to 
1900, it is urged, was based merely on 
the rights of a widow. It is clear how¬ 
ever that Mt. Mughlani held the property 
transferred to her from 1900 by virtue of 
the deed. A transfer in lieu of dower is 
not a gift. Under the circumstances of 
the case we see no force in the conten¬ 
tion. Hamid Shah did all he could to 
give effect to the transfer. The conten¬ 
tions most strongly pressed before us 
however are that Mt. Mughlani was a 
Kanjari, that on her marriage with Hamid 
Shah she became a member of his tribe, 
in other words, a Gardezi Sayyadani, 
and continued as such after his death, 
that by a notification under the Punjab 
Alienation of Land Act the Gardezi 
Sayyads were declared members of an 
agricultural tribe and that as such Mt. 
Mughlani was not legally competent to 
alienate land to her nephews, who were 
kanjars and not members of an agricultu¬ 
ral tribe and that therefore her gift to 
them was void. The contention that a 
woman, who is not a member of an agri¬ 
cultural tribe, becomes a member of or 
belongs to such a tribe by her marriage 
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to a man v?ho is such a member, is, so far 
as we are aware, a novel point, and coun¬ 
sel have been unable to cite any autho¬ 
rities. If by her marriage to a Mahome- 
dan (and it is to be noted that the ques¬ 
tion is limited to Mahomedans because 
the case of Hindus and others may be 
different) who is a member of an agricul¬ 
tural tribe, a woman, not a member of 
an agricultural tribe, does not become a 
member of the agricultural tribe, as cre¬ 
ated by statute, to which her husband 
belongs, it follows that the husband can¬ 
not transfer to her though his own wife, 
whether by dower or gift, any agricultu¬ 
ral land except by the sanction of the 
Collector. This however may be the 
policy of the law and the result in no 
way affects the law if it is clear. In the 
present case Hamid Shah transferred the 
property to Mt. Mughlani before the 
Punjab Alienation of Land Act was en¬ 
acted and therefore the validity of the 
transfer to her on the ground that she 
was not a member of an agricultural tribe 
cannot be attacked. The transfer to Mt. 
Mughlani was in any case valid and it 
follows that if she was not originally a 
member of an agricultural tribe and did 
not acquire that status by her marriage, 
the gift to her nephews was valid. On 
- the other hand, if she was not originally 
such a member and became such by her 
marriage and the nephews are not mem¬ 
bers of an agricultural tribe, it follows 
that the gift to them is invalid. 

For the appellants it is contended that 
the defendants have not proved that they 
are Langah Jats, an agricultural tribe, as 
claimed by them and it is urged that, 
even if the ancestors of the defendants 
were originrlly Langhas by caste or tribe, 
because the family has for four genera¬ 
tions adopted the profession of prostitu¬ 
tion, it has now merged into the tribe of 
Kanjars of the Multan tahsil, a tribe re- 
lognized as such in the extract from the 
ciwajiam wherein the special customs re¬ 
rating to inheritance in the case of the 
members of the Kanjar tribe who pay 
land revenue are set forth. It is urged 
that the Kanjars of Multan, whatever 
their original tribe may have been, have 
been recognized as a tribe called Kanjars 
with customs special to themselves and 
that in the course of evolution the mem¬ 
bers of the family of the defendants, in¬ 
cluding Mt. Mughlani, even if they were 
criginally Langahs, ceased to belong to 
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tliat tribe and became mombers of the 
tribe of kanjars, which is not an agricul¬ 
tural tribe. The answer to this argu¬ 
ment is that the extract isexprossly liini. 
ted to Kanjars paying land revenue and 
relates only to inheritance, and no autho¬ 
rity is quoted for the assertion that, for 
the purposes of the Punjab .Alienation of 
Land Act, members of an agricultural 
tribe cease to hold that status if they 
adopt, or if their ancestors adopted, pro¬ 
stitution as a profession, or vary their 
custom in respect of inheritance. It is 
true that the defendants have failed to 
prove that they are related to the Lan- 
gahs of Leiah, several of whom have also 
adopted prostitution as a profession. We 
cannot attach any importance to a mere 
assertion of a witness to that effect. But 
it is proved by a deed of 1878, long be¬ 
fore any question arose on the subject,, 
that the caste of the father of Mt. Mugh¬ 
lani was then described as Langah Dar- 
khan Kanjar. The same description is 
given in many deeds subsequent to 1900, 
a fact which is attacked on the ground of 
the passing of the Punjab Alienation of 
Land Act. There may be some force in 
this attack, but it cannot apply to the 
deed of 1878. The appellants also rely 
on a number of deeds in which the father 
of Mt. Mughlani is described merely as 
Darkhan Kanjar. The explanation of 
this appears to be that the ancestors of 
the defendants took to the occupation of 
carpenters before that of prostitution and 
the fact cannot detract from the impor¬ 
tance of the description in the deed of 
1878. 

Prior to making the gift to her nephews 
Mt. Mughlani desired to remove any 
doubt as to its validity, and whilst claim- 
ing-that her own family were members of 
the LangaJi tribe, she referred the matter 
to the Collector and asked for sanction 
to the alienation in case it was considered 
that she was not competent to make the 
gift without such sanction. The Collector 
referred the matter to a Revenue Officer 
for inquiry and, on the latter’s report 
that the family belonged to the agricul¬ 
tural tribe of Langahs, refused the sanc¬ 
tion on the ground that sanction was un¬ 
necessary. After a consideration of all 
the facts we are of opinion that the de¬ 
fendants have proved that their ancestors 
belonged to the agricultural tribe of Lan¬ 
gahs and that they themselves have not 
lost that statutory status by virtue of 
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the family having adopted the profession 
of prostitution for some generations. 
With regard to our finding that no loss of 
status has occurred, no authority has 
Lean cited to the contrary. On the other 
hand, we have an instance on p. 255 of the 
printed record of a landosyner described 
in the revenue records as “Caste -Tat Lan- 
gah known as Kanjar.” It is obvious 
(that the adoption of a profession cannot 
'civange a man’s tribe for the purposes of 
:the rnnjab Alienations of Land Act. To 
'hold so would be to defeat the provisions 
'of the Act. No authority has been shown 
itliat, because a man’s mother or grand¬ 
mother adopted a profession, the members 
of which, as a community, have adopted 
certain special customs of inheritance 
(suggested, or brought about, by that pro¬ 
fession itself, he ceases to belong to a 
Itribe created by statute. We are inclined 
to hold that in the case of a Mahomedan 
belonging to an agricultural bribe marry¬ 
ing a woman nob a member of such a tribe, 
his wife does not attain the status of be¬ 
longing to his agricultural tribe, but it is 
not necessary for the purposes of this ap¬ 
peal to decide the point. For the above 
reasons we dismiss the appeal with costs. 

r.M./R.K. Appeal dismissed. 

A. I. R. 1920 Lahore 112 
Scott-Smith, J. 

Muhammad Shah and others Defen¬ 
dants—Appellants. 

V. 

Abdullah Shah — Plaintiff — Respon¬ 
dent. 

Second Appeal No. 670 of 1020, Deci¬ 
ded on Isb June 1920, from decree of 
Senior Sub-Judge, Iloshiarpur, D/- 25bh 
November 1919. 

Suits Valuation Act (1887). S. 11— Applica¬ 
bility of—S. 11 applies only v/here valuation 
depends on discretion of parties or Court— 
S. 11 does not apply where valuation is fixed 
by rules. 

Section 11 applies only where the valuation 
of the suit depends on the discretion of the 
parties or the Court aud is not applicable when 
the valuation is fixed by rules having the force of 
law: 132 P. R. 1894; 35 P. R. 1901 aud 8 [. C. 
1013, Foil. 

Plaintiff sued for possession of a vacant site 
and for porpstual injunctiou, to the effect that 
the defendants should not prevent him from 
building a house thereon. He valued his relief 
for possession at Rs. 50 and that for injunction 
at Bs. 10. The Munsif, 2nd Class, having decreed 
the claim iu part, both parties appealed to the 
Senior Subordinate Judge, who modified the 
decree without any objection being raised as to 
jurisdiction. Defendants filed a second appeal to 
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the High Court on the ground of undervaluation 
of the relief as to injunction and of the want of 
jurisdiction of the Senior Subordinate Judge. 

Held'. (1) that S. 11, Suits Valuation Act, did 
not cure the defect, as the valuation of the suit 
did uot d'-paud entirely on die discretion of the 
defendants but was fixed by the rules of the Court; 

(2) that the order of the lower appellate 
Court was defective, having been passed without 
jurisdiction. [P 113 C 1] 

Niaz Miihavimad —for Appellants. 

Fakir Chand —for Respondent. 

Judgment. —In the suit out of which 
the present second appeal arises the 
plaintiff-respondent sued for possession 
of a vacant site and for perpetual injunc¬ 
tion to the effect that the dofendanbs-ap- 
pellants should not prevent him from 
building a bouse tliereon. Those reliefs 

he valued as follows: 

(1) That for possession of site at Rs. 50, and 

(2) that for injunction at ... Rs. 10. 

Total Rs- GO. 

The first Court having decreed the 

claim, both the parties appealed to the 
Senior Subordinate Judge who decided 
the appeals without any objection being 
raised as to jurisdiction. Defendants liaye 
filed a second appeal in this Court, and it 
is urged that the plaintiff undervalued 
the relief for injunction. It is urged 
that under the rules framed by this Court 
a suit in which a right to build, with or 
without an injunction, is claimed must 
be valued at such a sum exceeding Rs. 100 
and not exceeding Rs. 500 as the plain¬ 
tiff may state in the plaint. Had the 
second relief claimed been properly valued 
the total value of the reliefs claimed would 
have exceeded Rs. lOO and as the suit was an 
unclassed one the appeal would have lain 
to the District Judge and not to the Senior 
Subordinate Judge. It is clear that the 
relief was undervalued in the plaint, but 
Lala Fakir Chand on behalf of the respon¬ 
dent says that the defect is cured by 
S. 11, Suits Valuation Act, and that no 
objection having been taken in the Court 
of first instance or in the lower appellate 
Court, this Court should not interfere 
unless it considers that the undervalua¬ 
tion has prejudicially affected the dis¬ 
posal of the appeal on its merits. In 
Gunga Sahai v. Sheo Lai (l) it was held 
that inasmuch as the valuation of a suit 
for perpetual injunction has, for the pur¬ 
poses of jurisdiction, been fixed by t o 
rules of the Chief Court, sanctioned ^y 
Government, at a sum between Rs. 
and Rs. 50D, the 3rd Glass Munsif, w ho 

(1) [13911 133 P. R. 1391- 
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tried the suit, had no jurisdiction to try 
it and that the defect of jurisdiction was 
not cured by S. 11, Suits Valuation Act, 
1887, which is limited to oases of “over¬ 
valuation or undervaluation," in which 
the valuation depends on the discretion 
of the parties or the Court. 

In the present case the valuation of 
the second relief did not depend entirely 
on the discretion of the defendants at all, 
bub was fixed by the rules at a sum ex¬ 
ceeding Rs. 100 and nob exceeding 
Rs. 500. The above ruling was followed 
in a Division Bench case reported as 
Khuda Yar v. Wahab Din (2) and in the 
case reported in *8 I. C. 1043, Sanga 
Y.Mali (3) corresponding to 214 P. L. R. 
1910. I therefore accept the appeal and 
setting aside the order of the lower ap. 
pellate Court, direct that the record be 
returned to that Court; which will re¬ 
turn the memoranda of appeal to the res¬ 
pective parties, and they, if so advised, 
will re-file their appeals in the Court of 
the District Judge. The latter officer 
will take the necessary steps for having 
valuation for the purposes of jurisdiction 
corrected and the court-fee made up to 
the correct sum. The stamp in this 
Court will be refunded and other costs 
will be costs in the case. 

•R.M./r.K. _ Appeal accepted, 

(2) U9011 35 P. R. 1901. 

(3) 119103 8 I. 0. 104?. 

A. I. R. 1920 Lahore 113 

Scott-Smith, J. 

Allah Bakhsh —Plaintiff—Appellant. 

V. 

Topan Bam and another —Defendants 
—Respondents. 

First Appeal No. 1248 of 1916, Decided 
on let May 1918, from decree of Dist. 
Judge, Dera Ghazi Khan, D/- 2od Febru¬ 
ary 1916. 

Punjab Pre-emption Act - (1913), S. 3 (3)— 
Taunsa is town—Entry in census report is 
valuable to decide it. 

Taunsa is a town for the purposes of the 
Punjab Pre-emption Act. [P 114 C 21 

In deciding whether a place is a town or a 
village the fact that it is described as a town in 
the census report is of great importance. 

LP 114 0 Ij 

Badruddin Qureshi —for Appellant. 

Hargopal —for Respondents. 

Judgment. — This is a first appeal 
from the order of the District Judge of 
Dera Ghazi Khau, dismissing the plain¬ 
tiff’s suit for pre-emption of a house in 
Taunsa. The lower Court held that 

1920 L/15 & 16 


Taunsa is a town and nob a village and 
that the plaintitT does not o vn tho house 
immediately to tlio nortli of that in suit. 
If tliese findings are correct, it is ad¬ 
mitted that plaintilf has no right of pro- 
emption. The first question is. whotlior 
Taunsa is a town or a village. If it is a 
village then plaintitT certainly has a right 
of pre-emption superior to that of the 
vendee, if it is a town then lie has only a 
right of pre-emption if he owns tlie house 
immediately bo the north of tliat in dis¬ 
pute. My order of 14th December 1916 
should be read along witli this judgmotib. 
By that order I remanded the case bo the 
lower Court for re-decision of the issue 
whether Taunsa is a town or not, and 
I pointed out certain matters into, which 
inquiry should be specially made. The 
inquiry was made by the Subordinate 
Judge who also appointed a local Com¬ 
missioner. The latter did not record any 
evidence bub submitted a report. Both 
the parties wished to examine the local 
Commissioner in Court and the Subordi¬ 
nate Judge ordered that they should 
deposit his process fee and diet money in 
equal shares. Defendants deposited tlieir 
share, bub the plaintiff did not deposit his, 
and the upshot was that the local Com- 
raissioner was not summoned or examined 
by the Court. 

This is unsatisfactory and I agree with 
the Subordinate Judge that the report of 
the Commissioner, which is nob based 
upon any recorded evidence, is nob of 
much value as the Court has nob been 
able to question him as to the data upon 
which he came to his conclusions The 
learned Subordinate Judge is of opinion 
that Taunsa is a town. No objections 
have been put in to this finding on behalf 
of the appellant, but Mr. Kureshi has 
argued the point on his behalf. One of 
the reasons given by the Subordinate 
Judge for his opinion that Taunsa is a 
town is that out of an area of 82,000 
kanals only 5,780 kanals are cultivated. 
This however appears to be a mistake, 
for .the evidence on the record shows that 
some 50,000 kanals are cultivated. The 
other points relied upon by the Subordi¬ 
nate Judge are that there are over 100 
shops in Taunsa, that there are three 
bazars, that there is a considerable trade 
with Karachi and other places, that there 
is a famous mosque and splendid buildings 
attached to it, that there is a mela held 
in connexion with this mosque yearly. 
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thafc Taunsa is the headquarters of a 
Tahsil and of a Circle Inspector of Police, 
that it contains a Veterinary Hospital, a 
Civil Hospital, a District Hest House, a 
Post and Telegraph Office, several schools 
both for boys and girls, and a certain 
number of pakka buildings. ^ In my order 
of 14th December 1910 I pointed out that 
at the last census it v,’as classed as a town 
*boc'‘US 9 its population exceeded 5,000 in¬ 
habitants. I find I was not correct in 
saying that population was the only 
reason for which it was classified as a 
town. The Punjab Census Report of 1911 
at n 12 gives definition of town as: 

“(4) every other continuous collection of houses 
inhabited by not less than 5.000 persons, which 
the Provincial Superintendent may decide to 
treat as a town for census purposes.” ^ 

*'Notc —In dealing with question arising under 
head (4)'the Provincial Superintendent will have 
r^^pard to the character of the population, the 
relative density of the dwellinRS. the importance 
of the place as a centre of trade and its historic 
L«=ociations. and will bear m mmd that it is 
undesirable to treat as towns overgrown villages 
which have no urban characteristics. 

presumably the Provincial Superinten- 
dent classified Taunsa as a town afterdue 
consideration, and the fact that he did so 
is I consider, very important. Consider- 
ing this and the various facts detailed 
by the Subordinate Judge in his report, 

I think on the whole that the decision of 
the lower Court that Taunsa is a town 
should be uphold, and I uphold it accord¬ 
ingly. Plaintiff therefore has only a 
right of pre-emption if he can prove that 
the house to the north of that in dispute 
was gifted to him by his father. The 
finding of the lower Court is against him 
and very little has been said against this 
by counsel for the appellant. It is not 
necessary for me to repeat the reasons 
given by the learned Subordinate Judge 
for his finding. It is sufficient to say that 
I entirely agree with him and I have no 
hesitation in holding that the plaintiff 
has not proved the alleged gift in his 
favour. The appeal accordingly fails and 

is dismissed with costs. 

B.M./r.K. Appeal dismissed. 

A. I. R. 1920 Lahore 114 (1) 

Dundas, J. 

Sri Natoas and others —Convicts 
Petitioners. 

V. 

Emperor—Opposite Party. 

Criminal Revn. Appln. No. 1612 of 
1919, Decided on 8th May 1920. 
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(a) Penal Code (1860), Ss. 131 and 135— 
‘ Soldier”—Interpretation of. 

The word “soldier” in S. 135 must be interpre¬ 
ted as in the explanation to S. 131 of the Code. 

LP 114 C 2] 

(b) Words and Phrages—"Soldier”—Defi¬ 
nition in Articles of War is limited. 

The definition of the word "eoldier” given in 
the Indian Articles of War is expressly confined 
to those articles and is a very limited one. 

LP 114 C 2] 

Jai Gopal Sethi —for Petitioners. 

Judgment. —On consideration I have 
come to the conclusion that the word 
“soldier" in S. 135, I. P. C., must be in¬ 
terpreted as in the explanation to S. 131. 
The definition given in the Indian Articles 
of "War is expressly confined to those arti¬ 
cles and is a very limited one: there is 
apparently no doubt that Ohajju was 
enlisted at the time and no question as 
to the facts. The petition is therefore 
rejected. 

R.M./R.K. Petition rejected. 

A. I. R. 1920 Lahore 114 (2) 

Abdul Raoof, J. 

Yar Ali Shah — Complainant — Peti¬ 
tioner. 

V. 

Rahim Shah and others — Opposite 
Party. 

Criminal Revn. No. 417 of 1920, De¬ 
cided on 27th May 1920, reported by 
Dist. Magistrate, Muzaffargarh. 

Criminal P. C. (1898), S. 145 — Inquiry 
muat be made by Magistrate pasting order— 
Order on inquiry and report by subordinate 
is invalid. 

Before making an order under S. 145, Criminal 
P. 0., the Magistrate must comply with the pro¬ 
visions of Cb. 12 of the Code and must himself 
make an inquiry. [P 115 0 2] 

Where therefore the Magistrate sent a petition 
made to him under S. 145, Criminal P. C., to a 
Zaildar for a local inquiry and report, and on 
receiving the report read it out to the petitioner 
and told him not to build upon the land in 
dispute: 

Held-, that the order was wholly bad in law. 

[P 115 C 2] 

Facts. —That there is a piece of land 
in Kot Sultan in the Leiah Tahsil. Yar 
Ali Shah is in possession of that piece. 
He began to build on it. Rahim Shah 
and four others obstmeted. Yar Ali Shah 
applied under S. 145, Criminal P. C., 
that there is apprehension of the breach 
of peace and that the accused should be 
prohibited from obstructing. The Sub¬ 
division ’lagistrate sent the petition to 
the Zai a 1 for local inquiry and report^ 
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and the Zaildar reported that the land 
was wakf property owned by the Makh- 
dum Jahanian and that his agent Yar Ali 
Shah was in possession. That the agent 
wished to sell another piece of this land 
and the accused obstructed, and that the 
dispute has also not been settled. The 
Magistrate read the Zaildar’s report to 
the petitioner and told him not to build 
upon the land until he has sued for pos¬ 
session in a civil Court and has obtained 
a decree. The petitioner applied to mo 
under S. 437, Criminal P. C., saying that 
the order passed was bad in law and it 
should be quashed and the case returned 
to the lower Court for correct proceed¬ 
ings under S. 145, Criminal P. C., but I 
doubt if 1 could send for the file under 
S. 435, Criminal P, C. The pleader for 
the applicant has shown me no ruling 
against S. 435 (3), Criminal P. C., and I 
am sorry I sent for the file at all, but as 
I have received it, I think it will be 
better to send to the High Court. The 
complainant was directed by Rai Bahadur 
Pandit Manmohan Nath Kaul exercising 
the power of a Magistrate of the 1st Class 
in the Muzaffargarh District by order, 
dated 28th October 1919, under S. 145, 
Criminal P. C., not to build upon the 
land until he has sued for possession in 
a civil Court and obtained a decree. 

N. B .—No civil suit has since been 
lodged. 

The proceedings are forwarded for revi¬ 
sion on the following: 

Grounds. —I have read the various 
rulings given on pp. 888 and 889 of 
Sohoni’s Criminal Procedure Code of the 
edition bearing bis preparatory note 
dated 28tb September 1910, and consider 
that the following irregularities are 
serious: (l) The Magistrate could not 
send this case under S. 202, Criminal 
P. 0., to the Zaildar; (2) no inquiry was 
made as to whether the dispute was likely 
to cause a breach of the peace; (3) the 
order passed by the Magistrate is not a 
legal order allowed by S. 145, Criminal 
P. C. The file of the case is therefore 
submitted to the Hon’ble Judges of the 
High Court of Judicature at Lahore for 
orders. 

Order. —The District Magistrate has 
done well in reporting this matter to 
this Court. The order passed by the 
Magistrate under S. 146 was wholly bad 
in law. Before making the order he ought 
to have himself made an inquiry: see 


Lahore 115 

Banioari Lai Makerjee v. Jlriday Chakra, 
varti (1). In fact the Magistrate before 
making a final order ouglit to liave com¬ 
plied with the provisions of Ch. 12. 
Criminal P. C. I accept the recomuioi).; 
dation made by the learned District 
Magistrate and sob aside the order passed 
against the petitioner. The case will 
DOW go back to the Magistrate to bo tried 
according to law. 

P.M./r.k. Ca.<ie sent haek, 

{!) Ll‘J05l 32 652. 
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Broadway and Dundas, JJ. 

Fitha and another — Plaintili’s — Ap¬ 
pellants. 

V. 

Mt. Devkee and others — Defendants — 
Respondents. 

Second Appeal No. 2043 of 1916, De- 
cided on 7th May 1920, from decree of 
Dist. Judge, Hoshiarpur, D/- 26th March 
1916. 

Punjab Courts Act (1914), S. 41—Question 
as to whether general custom has been abro¬ 
gated by special custom—Second appeal is 
not competent without certificate. 

Plaintiffs, the sister’s son and grandson of one 
N, the last male owner, sued-for a declaration 
that a gift made by defendant 1 in favour of one 
ill, the deceased husband of defendant 2, shall 
not affect their reversionary rights, alleging that 
both under Hindu law and by custom they were 
entitled to succeed to the property in suit. The 
Court, bolding that the plaintiffs bad established 
a special custom, which entitled them to succeed 
to the property, decreed their claim. On ap¬ 
peal the District Judge held that the special 
custom bad not been proved and dismissed the 
plaintiffs’ suit. An application for the grant of 
a oertiffcato xinder the Punjab Courts Act was 
also dismissed. The plaintiffs filed a second ap¬ 
peal in the High Court: 

Held: that the question for decision before the 
lower appellate Court was whether the general 
rule of custom bad been abrogated by a special 
custom and therefore no second appeal was 
competent without a certificate. [P 116 C 1] 

M. L. Puri for Tek Chand —for Ap¬ 
pellants. 

Hargopal and Fakir Chand —for Res¬ 
pondents. 

Judgment.— A preliminary objection 
has been taken by Mr. Hargopal fox the 
respondents that this appeal is not com¬ 
petent owing to the want of a certificate. 
Tbe'plaintifTs-appellants in the case sued 
for a declaration that a certain aliena¬ 
tion by way of gift made in favour of 
one Mangu, the deceased husband of 
Mt. Omanpatti, the principal defendant- 
respondent, would not affect their raver- 
sionary rights. The plaintiffs were the 
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sister’s son and grand^son of Naurang, 
the last male owner: vide pedigree table 
(p 4 in the printed book). Their con¬ 
tention was that both under the Hindu 
law and by custom they were entitled to 
succeed to the property in suit. The 
trial Court held that the plaintiffs had 
established a special custom which en¬ 
titled them to succeed to the property 
and granted them a decree accordingly. 
On appeal the learned District Judge took 
a different view and held that the spe¬ 
cial custom set up had not been proved. 
The plaintiffs’ suit was accordingly dis¬ 
missed. An application was put in by 
them before the District Judge for the 
orant of a certificate under S. 41, Punjab 
Courts Act, relating to the special custom 
in question. This application was how¬ 
ever dismissed on 24th April 1916.^ 

The preliminary objection must in our 
opinion prevail. A perusal of the judg¬ 
ment of the learned District Judge clearly 
shows that it has been held that the 
general custom prevalent in the province 
is that a sister’s son and grandson have 
no locus standi to challenge an aliena. 
tion of this nature. "Mr. Mukand Lai 
Puri contended that this decision was 
^vrong and had been arrived at on a 
question that was never properly before 
the lower appellate Court. Reference 
was made to Nur Ali v. Bahawal (1) lor 
the proposition that in such circum¬ 
stances a second appeal was competent 
without a certificate. With this decision 
we have no quarrel, but we do not con¬ 
sider that it has any application to the 
case before us. The question for decision 
in the Court below was whether the 
general rule of custom by which sisters 
land thoir issue are usually excluded from 
'succession had been abrogated by a 
special custom and therefore the ques¬ 
tion on which a decision was arrived at 
was iiroperly before that Court. It ma> 
be that the decision is incorrect but an 
examination of it is not possible for the 
necessary certificate. We accordingly 
allow the preliminary objection and dis¬ 
miss the appeal with costs. 
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r.m./b.k. 


Appeal dismissed. 


(1) U915] 34 r. B. 191G=31 I. C. 386. 


Scott-Smith, J. 

Daiilai Ham and others —Appellants. 

V. 

Mt. Champa and another — Respon¬ 
dents. 

Second Appeal No. 1578 of 1919, De¬ 
cided on 13th January 1920. from decree 
of Dist. Judge, Gurgaon, D/- 1st May 

1919 

Hindu Law—Maintenance—Widow Right 
of maintenance is not charged on husband’s 
estate until it is fixed and charged by decree 
or agreement—^Vidow cannot follow 
hands of bona fide transferee though with 

notice. 

The right of a Hindu widow to maintenance is 
not a charge upon the estate of her deceased 
husband, unless and until it is fixed and charged 
upon the estate by a decree or by agreement ; 
and if such estate has been alienated and is in 
the hands of a bona fide transferee, the widow 
cannot follow the property even though the 
transferee had notice of the widow’s claim : 4 

All. 296 IF. 22 All. 326 and 24 All. 160, Foil. 

LP 117 0 IJ 

Moti Sagar and C. L. Gulati —for Ap¬ 
pellants. 

N. C. Mehra and Devi Dayal —for Res¬ 
pondents. 

Judgment.—The facts out of which 
the present second appeal has arisen are 
as follows : Jiwan Lai, son of Basdeo 
and father of Suraj and Raghbir Saran 
defendants, mortgaged^ the house in dis¬ 
pute to Arjan Das for Rs. 800 on 15th 
February 1911. After Jiwan Lai’s death 
Narain Das and Mulchand, defendants 
obtained a decree against his sous on 
account of his debts and in execution of 
the decree attached the equity of re¬ 
demption of the aforesaid house. The 
equity of redemption was purchased at 
auction by Nazir Ahmad on 12th Apiil 
1917, and he assigned his rights to Daulat 
Ram defendant on 4th August 1917. 
The present suit was brought by Mt. 
Champa and Mt. Chambeli, widows of 
Kalyan Singh and Narain Das, brothers 
of Jiwan Lai. for a declaration that two- 
third share in the house belonged to them 
and was not liable to attachment and sale 
in satisfaction of the decree. The lower 
appellate Court held that Jiwan Lai and 
his brothers constituted a joint Hindu 
family, that Kalyan Singh predeceased 
his father Basdeo and that Narain l^as 
was not adopted by his uncle. n ac¬ 
cordance with these findings it uas o 
opinion that the widows were 
sharers in the house but had 

lien on it on account of their mainten- 
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ance and residence. It accordingly gave 
them a decree for a declaration that two- 
thirds of the house in dispute was not 
liable to attachment and sale in execu¬ 
tion of the decree. In granting this 
decree the Court appears to have over¬ 
looked the fact that what was sold was 
the equity of redemption of the house 
and not the house itself. Daulat Ram, 
Nazir Ahmad and the decree-holders have 
tiled a joint appeal from this order, and 
the main point urged on their behalf by 
Rai Moti Sagar is that the maintenance 
of the widows is not a charge upon the 
estate of their deceased husbands, as it 
was not lixed and charged upon the 
estate by a decree or by agreement. 

In support of this contention he refers 
to Mulla’s Principles of Hindu Law, 
Edn. 3, p, 422 ; Mayne’s Hindu Law, 
Edo. 8, paras. 461-63 ; Sham Lai v. 
Banna (l). Bam Kunwar v. Bam Dai 

(2) and Bharatpur State v. Gopal Dei 

(3) . In the last named it was held, in 
agreement with the two previous rulings 
of the same Court, 

‘ ‘ that the right of a Hindu widow to main tenanco 
is not a charge upon the estate of her deceased 
husband, unless and until it is fixed and charged 
upon the estate by a decree or by agreement ; 
and if such estate has been alienated and is in 
the hands of a bona fide transferee, the widow 
Cannot follow the property, even though it be the 
case that the transferee had notice of her claim 
for maintenance. " 

There is no contention here that Nazir 
Ahmad was not a bona fide transferee for 
value, and in accordance with the 
authorities quoted I am clear that it 
must be held that the plaintiffs cannot 
ask that their maintenance should be 
made a charge upon the property in dis¬ 
pute. Mr. Devi Dayal for the respondents 
has referred to para. 465 of Mayne’s 
Hindu Law and has argued that the 
widows, at all events, have a right of 
residence in the house. It appears to 
me however that the question of their 
right to reside in the house has not yet 
arisen. What has been sold is merely the 
equity of redemption of the house, and 
I do not see how the widows can chal¬ 
lenge this sale merely on the ground that 
they have a right to reside in the house. 
They can put forward this right if and 
when the purchaser seeks to oust them 
from the house. They cannot, in my 
opinion, object to the sale of the equity 


( 1 ) 

( 2 ) 

( 8 ) 


:i892l 4 All. 29G (P. B.), 
19001 22 All. 826. 

1901] 24 All. 160. 


of redemption, which has been sold sub¬ 
ject to any right whicJi they may he able 
to establish to reside in the house. I 
accordingly accept the ajqieal and setting 
aside the order of the lower appellate 
Court dismiss the plaintills suit with 
costs throughout. 

R.M./r.K. AppeaI accepted . 
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Shabi Lal and Broadway, J.T. 

Datar Kaui — Judgment-debtor Ap¬ 
pellant. 

v. 

Bam Battan and of/iers—Decree-hol¬ 
ders—Respondents. 

Letters Patent Appeal No. 12 o( lOlu, 
Decided on 20th .\pril 1920, against 
order of Petman, J., D/- 12th jlune 1919. 

(a) Civil P. C. (1908), Ss. 2 and 47--Every 
order in execution proceedings is not decree 
—Order merely determining point of law 
arising incidentally and not refusing or 
granting relief is not decree. 

It is not every order made in execution pro* 

ceedings which is a decree. 

An order granting or refusing a process for the 
examination of witnesses or an order merely 
determining a point of law arising incidentally 
or otherwise in the course of execution proceed¬ 
ings and not refusing or granting relief is not a 

decree and is therefore not appealable. 

tr iio o ij 

(b) Civil P. C. (1908), S. 47-Order nega¬ 
tiving decree-holder’s right to proceed 
against properly of judgment-debtor comes 

within S. 47. . . , i 

An order finally negativing the right of the 

decree-holder to proceed against the land of the 
judgment-debtor comes within the purview of 
S. 47. Civil r. C.. and is appealable. fP 118 C IJ 

Nand Lal —for Appellant. 

Tiroth Bam—lov Respondents. 

Judgment. —The Full Bench has al¬ 
ready decided the question that the agri¬ 
cultural land belonging to a member of 
an agricultural tribe can be alienated 
temporarily in execution of a decree 
passed against him, and the only other 
points, which Mr. Nand Lal for the ap¬ 
pellant urges, are : (l) That the order 
passed by the Court of execution against 
the respondents did not amount to a 
decree, and consequently no appeal lay 
from that order to this Court ; and (2) 
that the decree-holders did not, in their 
application for execution, expressly ask 
for a temporary alienation of the judg¬ 
ment-debtor’s land, and are therefore 
not entitled to ask this Court to order a 
temporary alienation in their favour. In 
support of his argument as regards the 
first point, Mr. Nand Lal has cited cer- 
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tain julgmenfcs, none of which is parallel 
to the present case. We fully recognize 
tlie principle that it is not every order 
made in execution which is a decree, and 
that an order granting or refusing a pro¬ 
cess for the examination of witnesses, 
or an order merely determining a point 
of law arising incidentally or otherwise 
in the course of a proceeding and not 
refusing or granting relief, is nob appeal- 
lable. But in the present case the Court 
lot execution finally negatived the right 
of the decree.holders to proceed against 
|the land of the judgment-debtor. We 
consider that that order finally deter¬ 
mined the question relating to the execu¬ 
tion of the decree against the land. It 
ccmes within the purview of S. 47, Civil 
P. C , and cannot be treated as an in¬ 
terlocutory order. We are consequently 
of opinion that the single Judge rightly 
overruled the objection that no appeal 
lay to him. 

As regards the second question, the 
application for execution fulfils all the 
requirements of 0. 21, R. 11 and ex¬ 
pressly mentions the mode in which the 
assistance of the Court is required, 
namely by the attachment and sale of 
the judgment-debtor’s land. It is to be 
observed that O. 21, R. 11 (2) (j), makes 
no mention of a temporary alienation of 
land, the reason probably being that the 
Court of execution, when refusing to 
order the sale of the property, is ex¬ 
pected to direct instead a temporary 
alienation thereof without any specific 
prayer to that effect. Be that as it may, 
it is quite clear that this objection was 
not raised in the Court of first instance, 
and there can be no doubt that if an 
objection had been taken the Court would 
have, under O. 21, R. 17, asked the 
decree-holders to amend their applica¬ 
tion, and that they would have complied 
with the order of the Court. Further, 
we find that an application was, as a 
matter of fact, made in which relief by 
way of a temporary alienation was ex¬ 
pressly sought. In these circumstances 
we consider that there is no substance in 
either of the contentions raised on behalf 
of the appellant. We accordingly dis¬ 
miss the appeal with costs. 

r.M./R.K. Appeal dismissed. 
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Shadi Lad and Widberporoe, JJ. 

Mahmud and another — Defendants— 
Appellants. 

V. 

Jumma and others — Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 1098 of 1914, Deci¬ 
ded on 30th May 1918, from decree of 
Addl. Dist. Judge, Multan, D/- 20th 
March 1914. 

(a) Punjab Pre*emptionAct (1913), Ss. 3 (3) 
and 5 (a)—Taunsa is town. 

Taunsa is a town for the purposes of the Punjab 
Pre-emption Act. [P 118 0 ll 

(b) Pre-emption—House residential—Small 
part used for shop—Character of house is 
still not changed. 

Where it is found that a building is for all 
practical purposes a residential one, the mere 
fact that a small part of it is used as a shop does 
not in any way alter its character for purposes of 
pre-emption. [P 119 C 1] 

(c) Civil P. C. (1908), S. 100—Place whe¬ 
ther town or village is question of fact. 

The question whether a place is a town or a 
village is one of fact and cannot be raised in 
second appeal. [P 118 C 2] 

Gokal Chand Narang —for Appellants. 

Lakshmi Narain —for Respondents. 

Judgment. —The plaintiff in this case 
sued for pre-emption of a house situated 
in Taunsa in the Dera Ghazi Khan Dis¬ 
trict. He stated that Taunsa is a town 
in which the custom of pre-emption pre¬ 
vails and that his house was adjacent to 
that in suit while defendants had no 
house in the locality. The first Court 
dismissed the suit as it held that Taunsa 
was a village and that plaintiff had not 
proved any superior right- The lower 
appellate Court held Taunsa to be a town 
and for somewhat curious reasons which 
it is unnecessary to discuss as plaintiff’s 
superior rights are admitted if Taunsa is 
proved to be a town, decreed the suit. 
The only questions before us are whether 
Taunsa is a town for the purposes of the 
Pre-emption Act, and whether as part of 
the building sold consists of a shop plain- 
tiff should have obtained a decree. It 
appears most doubtful to us if the ques¬ 
tion Whether a place is a town or village 
can be raised on second appeal. The 
finding of the lower appellate Court is 
based entirely on the local circumstances 
which exist and not on any of the legal 
ingredients, if any such exist distinguish¬ 
ing a town from a village. Counsel for 
the appellant relied on Feroze-ud-din v. 
Bahim Bakksh (l) as an authority in his 


(1) [1910J 96 P. R. 1910=8 I. 0. 356. 
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favour. In that oaso ifc was held that a 
question whether a certain building was 
a sarai or not was a question of law and 
a second appeal was admitted. We do 
not consider the two cases to be exactly 
analogous but it is not necessary for us 
to discuss the matter at any length, as 
wo find that in a recent decision contained 
in Civil Appeal No. 1218 of 1916; Allah 
Bakhsh V. Topan Bain (2). Taunsa has 
been held by this Court to be a town. 

As for the question whether the build¬ 
ing was not liable to pre-emption as part 
of it consists of a shop this matter was 
not pressed before the lower Courts, 
although an issue was framed on the sub¬ 
ject. It appears that the building is for 
all practical purposes a residential one 
and the mere fact that a small part of it 
is used for a shop does not in any way 
alter its character. We dismiss the ap¬ 
peal with cc^ts. 

R.M./u.K. Appeal dimi&sed. ^ 

(2) tPJl9] Si8 P.R. 1919=54 I. C. G42 uot^ 
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Shadi Lal, C. J. 

Fateh Din and others —Plaintiffs Ap¬ 
pellants. 

V. 

Mardan Alt and others —Defendants 
Bespondents. 

Second Appeal No. 312 of 1920 , De¬ 
cided on 19th May 1920, from decree of 
Dist. Judge, Rawalpindi, D/- 13th No¬ 
vember 1919. 

Custom (Punjab)—Success! 011 “ A wans of 
Rawalpindi DUtrict — Collaterals are not 
entitled to succeed to sclf'acquirod property 
an preference to daughter’s son. 

Amoag Awans of the Rawalpindi District the 
collaterals of the last male owner are not en¬ 
titled to succeed to his self-acquired property in 
preference to his daughter's son. The onus is on 
the collaterals to prove that they ate entitled to 
inherit non-anoestral property in presence of the 
daughter’s son. LP 119 0 2] 

Badrvddin Qureshi —for Appellants. 

Muhammad Shah Nawaz —for Respon¬ 
dents. 

Judgment. —The two plots of land 
which are the bone of contention between 
the parties in this appeal and Civil Ap¬ 
peal No. 343 of 1920 respectively belong¬ 
ed to one Karam, an Awan of the Rawal¬ 
pindi District. The sole question which 
requires determination and which has 
been argued by the learned counsel on 
both sides is, whether the appellants, 
who claim to be the collaterals of the de¬ 
ceased Karam, are entitled to succeed to 


his estate in the prosenco of his daugh¬ 
ter’s son Q.vim. The District Judge, con¬ 
curring with the Court of first instance, 
has held that the collaterals liavo failed 
to establish that the property is ances¬ 
tral qua them; and in view of this find¬ 
ing, I am of opinion that the onus had 
been rightly placed upon them to prove 
a custom preferring them to the daugh¬ 
ter’ son in the matter of inheritance. 
Mr. Badruddin Qureshi for the appel¬ 
lants invites my attention to an old 
judgment in Mt. Sharfa7i v. 2vamma (l), 
in which it was ruled that no custom 
had been proved entitling a daughter's 
sou to exclude a brother and nephews in 
succession to acquired immovable pro¬ 
perty. Now, the current of the recent 
decisions is opposed to the view as to onus 
held in that case, and as pointed out in 
Rattigan’s Digest of Customary Law, 
para. 23, a daughter is preferred to col¬ 
laterals in succession to the self-acquired 
property of her father. Further the ob¬ 
servations of the Division Bench in 
Wazira v. Mi. Maryan (2), at p. 332 {of 
1917 P. R.) show that the learned Judges 
who decided the case, were inclined to 
doubt the correctness of the ruling in 
^Mt. Sharfan Kammu (1). I accord¬ 
ingly hold that the onus is on the col- 
laterals to prove that they are entitled 
to inherit the non-ancestral property of 
Karam in the presence of his daughter a 
son. 

The learned counsel for the appellants 
is unable to draw my attention to any 
documentary evidence in support of the 
custom favouring the succession of his 
clients. The entry in the riwajiam ap¬ 
plies, as pointed out by the Munsif, only 
to ancestral property and has not conse¬ 
quently been referred to by tbe learned 
counsel for the appellants. He has how¬ 
ever relied upon the oral evidence of^ a 
few witnesses who referred to some in 
stances, but were unable to say definitely 
whether they related to non-ancesttal 
property. Accordingly I endorse the 
view cf the lower appellate Court that 
the collaterals have failed to establish 
the custom set up by them. The appeal 
therefore fails, and is hereby dismissed 
with costs. 

r.M./R.k. Appeal dismissed. 

(1) C1892] 115 P. R. 1892. 

(2) [1917] 84 P. R. 1917=42 I. C. 358. 
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A. I. R. 1920 Lahore 120 

Scott-Smitit, J. 

Ka7‘a?n llalii and othcr:^ — Plaintiffs— 
Petitioners. 

V, 

Jlahivi Shah and another — Defendants 
— Opi^osite Parties. 

Civil Pevn. Petn. No. 92 of 1920, De¬ 
cided on 2Vth April 1920, from order of 
Addl. Dist. Judge, Gujrat, D/- 17th 
January 1920. 

(a) Civil P. C. (1908), O. 7, R. 10 — Order 

returning memorandum ofappeal for presen¬ 
tation to proper Court—Appeal does not lie— 
Revision is competent. 

No appeal lies against an order returning a 
memorandum of appeal for presentation to the 
proper Court. A revision is however competent 
against such an order. [P 120 C 2] 

^ ^ (b) Civil P. C. (1908). O. 43, R. 1 (a)— 

riaint does not include memorandum of 
appeal. 

The word “plaint” in O. 43. R. (1) (a), does not 
include a memoraudum of appeal. [P I'iO C 1, 21 

Za frulla Kit an — for Petitioners. 

Mukancl Lai Puri and Hargopal — for 
Opposite Parties. 

Judgment. This is an application 
for revision of the order of the Addi¬ 
tional District Judge, Gujranwala, re¬ 
turning a memorandum of appeal to the 
petitioners for presentation in the HigK 
Court. Mr. Mukand Lai Puri for the 
respondents raises a preliminary objection 
that an application for revision is not 
competent because an appeal lies under 

O. 43, R. 1 (a), read with S. 107, Civil 

P. C. S. 107 ( 2 ), Civil P. C., lays down 
that an appellate Court shall have the 
same powers and shall perform as nearly 
as may be the same duties as are con- 

^ imposed by this Code on 

Courts of original jurisdiction in respect 
of suits instituted therein. O. 43, 
R. 1 (a), allows an appeal from an order 
jhnder R. 10, O. 7, returning a plaint for 
presentation to the proper Court. Coun¬ 
sel 3 contention is that the word "plaint” 
here includes a memorandum of appeal. 
Now under S. 107 an appellate Court no 
doubt has power to return a memoran¬ 
dum of appeal for presentation to the 
proper Court just as a Court of original 
jurisdiction has the power to return a 
plaint for a similar purpose; but while 
an order returning a plaint is made 
appealable under O, 43, R. 1 (a), nothing 
is said about an appeal lying from an 
order returning a memorandum of appeal. 

It was held by a Division Bench of the 
Allahabad High Court in a case reported 


as Nuruddin v. Pran Kishen Chakra- 
varty (2) that a memorandum of appeal 
was not a plaint and that no appeal lay 
against an order of an appellate Court 
directing a memorandum of appeal to be 
returned fer presentation to the proper 
Court. Mr. Puri, in support of his argu¬ 
ment, refers to KunhikxUti v. Achotti (l) 
in which it was held that an appeal did lie 
from an order returning a memorandum 
of appeal. I however prefer the Allaha¬ 
bad ruling reported as Nuruddin v. Pran 
Kishen Chakravarty (2) which is, in my 
opinion, in accordance with the actual 
wording used in O. 43, R. 1 (a) of the 
Code. I therefore hold that noappeal lay 
from the order of the Additional District 
Judge and that the petition for revision 
is competent. 

In the first Court a commissioner was 
appointed to assess the value of the pro-^ 
perty in dispute, and the vajue fixed by 
him exceeded Es. 8,000. In order to 
arrive at this he valued 159 kanals 17 
marlas of land, part of the property in 

dispute, at Es. 5.957. which he held to 
be the market value. This land however 
is assessed to land revenue as appears 
from the fard attached to the plaint, the 
land revenue being Rs. 28-1-3. The 
value of this land for purposes of court- 
fee and jurisdiction is ten times and 
thirty times respectively of the assessed 
land revenue and it was incorrect for the 
lower appellate Court to adopt the mar¬ 
ket value as the correct value for these 
purposes. In addition to this land there 
is another plot of 123 kanals 14 marlas 
out of which 2i kanals is cultivated and 
the remainder uncultivated. The culti¬ 
vated portion is assessed to land revenue 
at As. 6-9 and the uncultivated portion 
does not appear to have been assessed at 
all, and if this is so its market value 
should be ascertained. I therefore allow 
the revision and setting aside the order 
of the lower appellate Court, remand the 
case thereto in order that it may assess 
the value of the property in suit (1) for 
purposes of court-fee, and (2) for purposes 
of jurisdiction, in accordance with the 
rules. Having done this, it will be able 
to see whether the total value is within 
its jurisdiction or not and will be in a 
position to pass a proper order. Costs 
in this Court to be costs in the cause. 

R.M./r .k. _ Case r e manded. 

(1) U918T’40 All. 659=47 I, C. 16. 

12) L1891] 14 Mad. 462. 
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Ghania V. Wt. Shiamon (AIhUiI Rnoof, .T.) 


A. I. R. 1920 Lahore 121 

Abpul Raoop, .T. 

Ghania —Plaintiff—Appellant. 

V. 

Mt. Shiavion — Defendant — Respon¬ 
dent. 

Second Appeal No. 2502 of 1919, De¬ 
cided on 12th ^lay 1920, from decree of 
Addl. .Tudge, Kangra at Dharamsala, D/- 
22nd August 1919. 

(b) Registration Act (1908), S. 17 (1) (b)— 
Entry in chaupatta describing mortgage — 
Mortgage is not created though effected 
orally—Registration is not compulsory. 

Au entry in a chanpattn account book giving a 
detail of the money due on a mortgage effected 
orally cannot be said to create the nmrtgage and 
is not compulsorily registrable. [P 121 0 2] 

(b) Practice—Plea — Plea of inadmissibi¬ 
lity cannot be raised for the first time in 
appeal. 

The plea of the inadmissibility of a document 
for want of registration ought to bo noised in the 
Court of first instance and cannot be raised in 
appeal. LP 121 C 2] 

B. P. Khosla and Raghunath Sakai — 
for Appellant. 

Rup Ram —for Respondent. 

Judgment. — The plaintiff* brought 
this suit on the allegation that the defen¬ 
dant bad orally made a possessory mort¬ 
gage in his favour of 18 kanals of land 
situate at Bakron for Rs. 150-4-0. This 
mortgage was entered in the mutation 
papers but subsequently on a dispute 
being raised by Mt. Shiamon, the mort¬ 
gagor, the mutation was finally rejected 
on 29th August 1918. Hence the plain¬ 
tiff was compelled to come into Court. 
In support of this claim the plaintiff* pro¬ 
duced oral evidence. He also produced a 
written entry in a chaupatta account 
book in which a detail of the mortgage 
money was given. This document was 
attested by witnesses. Accordingly the 
attesting witnesses were called on behalf 
of the plaintiff in support of his claim. 
The defendant also produced evidence to 
rebut the evidence given for the plaintiff. 
For the purposes of this appeal it is not 
necessary to go into any further details 
of the case. Sufifioe it to say that the 
Court of first instance, after considering 
the evidence tendered by the parties, 
came to the conclusion that the suit of 
the plaintiff was well founded. A decree 
for possession as mortgagee was accord¬ 
ingly passed in plaintiff’s favour. On an 
appeal to the lower appellate Court that 
decree was set aside and the suit was 
dismissed. The plaintiff has come up in 


second appeal to this Court and has im¬ 
pugned the judgment of the lower appel¬ 
late Court. It is contended on i)ehalf of 
the appellant that the mortgage was nob 
created by the entry made in the cliau- 
patta and therefore it was not necessary 
to have it registered according to the 
provisions of Cl. (h), S. 17 (l) and tliat 
the decision of the learned .judge of the 
Court below’ to the contrary is bad in 
law’. Tliis is what the learned Judge 
says in his judgment : 

“That entry (as to the moitfiagc) I con¬ 
sider, inad)ni>siblo in evidonco not haviti*: been 
rugistered. The writer of that entry and tho 
witnesses attesting that entry have been j'ro- 
duced to prove it. If that entry wore to bo ad¬ 
missible in evidence then the provisions of S. 17, 
Registration .-Vet, could always be easily defeated 
and it would never be necessary for any mort¬ 
gage-deed to bo reduced to writing. The mort¬ 
gage could always be oral or verbal and five 
minutes later a memo drawn up about it and 
signed and attested by witnesses.” 

It must be admitted that the provi¬ 
sions of the Transfer of Property Act, 
which require the mortgage of a property 
of more than Rs. lOO in value to be 
effected by a registered -instrument only, 
are not applicable to mortgages effected 
in this province. That being so, it is 
clear that anyone may create a mortgage 
orally and there may be no necessity to 
having recourse to the provisions of the 
Registration Act. There is nothing 
strange in this and, in my opinion, the 
learned Judge of the Court below has 
improperly attached importance to this 
circumstance and has dismissed the suit 
of the plaintiff. The entry in the chau¬ 
patta is clearly admissible in evidence. 
I have had the document read to me and 
I find that the document itself clearly 
states that the mortgage has been effected 
orally. Therefore it is clear that the 
instrument in question in the present 
case cannot be said to have created the 
mortgage of a property of more than 
Rs. 100 in value. It also appears that t’ne 
question of inadmissibility of the docu¬ 
ment in question in evidence was never 
raised in the Court of first instance. It 
was not open to the defendant to raise 
this plea in appeal. For the reasons 
above set forth, I set aside the judgment 
of the Court below and remand the case 
under O. 41, R. 23, Civil P. C., with 
directions that the appeal may be rein¬ 
stated in its original number in the re¬ 
gister of appeals and be disposed of ac¬ 
cording to law on the evidence in the 
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case. Stamp on appeal to be refunded 
and other costs to be costs in the cause. 
R.m./r.K, Case remanded, 

A. I. R. 1920 Lahore 122 

Petman, j. 

Ganesh Das —Decree-holder — Appel¬ 
lant. 

V. 

Fatteh Chand and another —Judgment- 
debtors—Respondents. 

Misc. First Appeal No. 1315 of 1919, 
Decided on 8th January 1920, from order 
of Senior Sub-Judge, Mianwali, D/- 14th 
March 1919. 

Civil P. C. (1908), 0.21, Rr. 11 and 17— 
Application verified by decree-holder's son 
and presented on last date of limitation 
Pleader by oversight omitting to sign it and 
consequently rejected— Decree-holder can¬ 
not be made to suffer for omission of Court 
to give him opportunity of putting in proper 
application. 

Tho law casts upon an executing Court the 
duly to ascertain wbetber an application for exe¬ 
cution complies with the requirenients of the 
rules and if it docs not to do one of two things, 
either to reject the application or to allow it to 
be anendod then and there or within a fixed 
time. tP 122 C 21 

An application for execution of a decree was 
verified by the decree-holder’s sou and presented 
on the last day of limitation. By an oversight 
the pleader engaged omitted to sign it and con¬ 
sequently it was rejected by the Court. Tho de¬ 
cree-holder appealed : 

Held : that it was the duty of the Court to 
give the applicant an opportunity of putting in a 
proper application and the decree-holder could 
not be made to suffer for this omission on the 
part of the Court. 122 C 21 

Dhagat Bam Puri —for Appellant. 
Jagan Nath for D. C. Balli—tox Res- 

pendents. ^ . 

Judgment.— The facts of this case 

are that on the last day of limitation an 
application was made on behalf of the 
decree-holder to execute a decree. By 
an oversight the pleader engaged omitted 
to sign tho application. He should have 
done so on behalf of the decree-holder. 
Dy the power-of-attorney given him he 
was empowered to take out execution as 
the agent and on behalf of the decree- 
holder. The application was voriSed by 
the decree-holder’s son. The lower 
Court admitted the application and it 
was duly entered in the register main¬ 
tained for the purpose. On a subsequent 
date when the parties or their counsel 
appeared, the lower Court rejected the 

application on the grounds that 
“ the application for execution does not beat 
the signature of the decree-holder not of his 


pleader. Moreover, it does not bear the signa¬ 
ture of the decree-holder under the verifica¬ 
tion.” 

It appears to me that the lower Court 
has acted in a mos^t perfunctory manner. 
For the respondent it is not now conten¬ 
ded that tho application should have 
borne the signature of the pleader as 
such. Tho lower Court has nob paid due 
regard to the provisions of O. 21, Rr. 11 
and 17. E. 11 provides that the appli¬ 
cation shall be signed and verified by the 
applicant or bysomeother person proved 
to the satisfaction of the Court to be ac¬ 
quainted with the facts of the case. 
The lower Court was apparently under 
the impression that only the applicant 
could legally sign and verify the appli¬ 
cation. Tho decree-holder’s son is joint 
with him and is acquainted ' with the 
facts. The lower Court has not dealt 
with this last matter or brought^ its 
mind to bear on it. R. 17 (l) provides 
that on receiving an application for the 
execution of a decree as provided by 
R. 11 the Court shall ascertain whether 
such of the requirements of Rr. 11 to 14 
as may be applicable to the case have 
been complied with and if they have not 
been complied with, the Court may re¬ 
ject the application or may allov/ the 
defect to be remedied then and there or 
within a time to be fixed by it. R. 17 (4) 
provides that when the application is 
admitted, the Court shall enter in the 
proper register a note of the application 
and the date on which it was made and 
shall, subject to the provisions therein¬ 
after contained, order execution of the 
decree. 

The law clearly casts upon the Court 
the duty to ascertain whether the appli¬ 
cation complies with the requirements of 
the rules and if it does nob to do one of 
two things, either to reject the applica¬ 
tion or to allow it to be amended then 
and there or within a fixed time. The 
Court did nob perform this duty. All it 
had to do was to point out to the 
pleader who presented the application 
that it was not signed and the pleader 
would have signed then and there. As 
pointed out in Fuzloor Bahman v. Altaf 
Hossen (1), it was the duty of the Court 
to give the applicant an opportunity of 
putting in a proper application and the 
decree-holder should not be made o 
suffer for the o mission on the part o 

U) U8841 10 Cal. 541. 
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Ithe Court. The order of the Court incli- 
Qates that it has not considered whether 
it should reject the application or allow 
an amoudinent. It does not purport to 
exorcise any discretion or assign any rea¬ 
sons for not allowing an amendment. 
An amendment was apparently not 
thought of. I accept this appeal and set 
aside the lower Court’s order and direct 
it to give the decree-holder an opportu¬ 
nity to remedy the defect in the applica. 
tion and thereafter to dispose of the ap¬ 
plication according to law. 

R.M./r.k, Appeal accepted. 

A. 1. R. 1920 Lahore 123 (1) 

Shadi Lal, C. J. 

Fakir Chand and others —Plaintiffs— 
Petitioners. 

V. 

Dullah —Defendant—Opposite Party. 
Civil Revn. Petn. No. 126 of 1920, De¬ 
cided on 29th May 1920, to revise the 
decree of Dist. Judge, Attock, D/- 17th 
October 1919, 

Punjab Courts Act (1919), S. 44 — Error 
of law does not amount to material irregu' 
larity. 

An error of law docs uot amount to a material 
irregularity and is not a good ground for inter¬ 
ference in revision. 

Where upon an examination of all the rele¬ 
vant facts and the law bearing upon the subject 
a suit was dismissed as time barred; 

Held", that the High Court could not inter¬ 
fere in revision simply on the ground that the 
Court below had come to a wrong conclusion: 
11 Cal. 6 (P. C.y, Ra/ique & Jackson*$ P. €• 
No. 83 and 5 2nd. Dec. {n. 5.) 760, Foil. 

[P 123 C 1] 

Bhagat Bam Puri —for Petitioners. 
Ghulam Basul —for Opposite Party. 
Judgment. — The learned District 
Judge has, upon an examination of all 
the relevant facts and the law bearing 
upon the subject reached the conclusion 
that the suit brought by the petitioners 
|was barred by time. The view taken 
by him may be erroneous, but as pointed 
out by their Lordships of the Privy 
Council in Amir Hassan Khan v. Sheo 
Bakhsh Singh (l) the Court of revision 
cannot interfere simply on the ground 
that the lower Court whic’n had juris¬ 
diction to hear the case, has come to a 
wrong conclusion. After hearing the 
learned counsel for the petitioners I am 
of opinion that the contention raised by 
him amounts simply to this that the 
District Judge has erred in law in hold- 
(1) [18^3 11 Oal. 6=11 I. A. 237=4 Sar. 659 

(P. 0.). 
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ing that the suit was barred by time. 
As observed above, an error of law does 
not amount to a material irregularity. 

I must tlierofore dismiss the application' 
for revision with costs. 

R.M.-'R.K. Application dis7nis'ied. 

A. I. R. 1920 Lahore 123 (2) 

SCOTT-SMITH AND MaRTINKAU. JJ. 

Indar Defendant—Appellant. 

V. 

Munshi and others —Plaintiffs and De¬ 
fendants—Respondents. 

Second Appeal No. 3036 of 1915, De¬ 
cided on IGth May 191'*, from decree of 
Dist. Judge, Juilundur, D/- 2nd August 
1915. 

(a) Registration Act (1908), S. 17—Agree¬ 
ment by reversioner to transfer his rights 
after vesting does not require registration. 

An .igrcemeut by the revotsioucr of a holder of 
property to transfer a portion of it to the pro¬ 
misee after the vesting of the estate in the re¬ 
versioner, does uot require registration. 

tp 124 c m 

(b) Contract Act (1872), S. 23— Cham- 
pertous agreement—English law of cham¬ 
perty is not applicable—Agreement to share 
property obtained by litigation in considera¬ 
tion of funds being supplied for carrying on 
suits is enforceable, if it is not extortionate 
or inequitable. 

The English law of champerty is not in fAco 
in India and fair agreements made by claimants 
of property in litigation to share it with others 
on their obtaining decrees, in consideration of 
funds being supplied by the latter for carrying 
on tbeir suits, arc uot in themselves opposed to 
public policy, nor are they necessarily void, but 
such agreements, when extortionate, are inequita¬ 
ble and in that case should not receive effect. 

[P 124 0 21 

In order to determine whether such an agree¬ 
ment is extortionate or inequitable, what has to 
be looked at is the actual value of the land in 
dispute at the time when the agreement was 
made. tP 125 C 1] 

Muhammad Shafi —for Appellant. 

Nand Lal —for Repondents. 

Judgment. —The facts of the case out 
of which this second appeal arises are 
fully and clearly stated in the judgment 
of the lower appellate Court and we 
need not report them at length. Briefly 
they are as follows:—Hamir Singh gifted 
half his land to his stepson, Ram Singh, 
and half to one Kura Jat. On 9th Octo¬ 
ber 1888 his reversioners, Sundar Singh, 
Haku and Bhagwan Singh, executed an 
unregistered agreement whereby they 
undertook to hand over half the land to 
Indar Singh, defendant-appellant, on con¬ 
dition of his supplying funds for the 
litigation necessary to set aside the gifts. 
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Suits were then brought and were suc¬ 
cessful, and on 12th September 1901 a 
second agreement was executed and re¬ 
gistered, conhrming the first one. Hamir 
Singh died some 12 years before suit and 
sometime thereafter Indar Singh ob¬ 
tained possession of the share agreed to 
be given to him. Tie had admittedly been 
in possession for some seven years be¬ 
fore the present suit was brought by 
Muushi, son of Sundar Singh, one of the 
executant of the agreements. lie brought 
the suit on the ground that, the land had 
been sold by his father without any con¬ 
sideration or necessity. The first Court 
dismissed the plaintift’s suit, holding 
that the agreements were valid and had 
been duly carried out and that Indar 
Singh had performed his part of the bar¬ 
gain by supplying fundsfor thelitigation. 

The learned District Judge on appeal 
decreed the plaintill’s suit. He held that 
the original agreement of 9th October 
1888 required registration and that there¬ 
fore the plaintiff, who was born after its 
execution but before the execution of the 
second agreement, could contest the alie¬ 
nation. He further found that there was 
no proof of the amount spent by Indar 
Singh on the suits brought with his assis¬ 
tance. He considered that the agreements 
■were champertous and that Indar Singh 
took an undue advantage of the exe¬ 
cutants thereof who were in straitened 
circumstances. He also laid stress upon 
the fact that Indar Singh must have 
known that the land wonld subsequently 
increase in value and said that the bar¬ 
gain was altogether an unfair one. Ac¬ 
cording to the pedigree-table Bhagwan 
Singh would be entitled to half of the 
land in suit and Sundar Singh to the 
other half and though Bhagwan Singh 
did not join in bringing the present suit, 
the District Judge gave Munshi a decree 
for the whole land claimevl, being of 
opinion that as Bhagwan Singh had failed 
to press his rights, he might be held to 
have waived them in favour of the plain¬ 
tiff. Mr. Muhammad Shafi on behalf of 
Indar Singh has filed a second appeal in 
this Court, and the first point urged by 
him is that the agreement of 9th October 
1888 did not require registration, be¬ 
cause in the words of S. 17 (2) (h), 
Begistration Act, it did not itself create 
or declare any right, title or interest in 
the land, but merely created a right to 
obtain another document which would, 


when executed, create such right. 
Jhandu Khan v. Barkhurdar (l), quoted 
by the learned District Judge, is no 
doubt an authority in support of his 
decision, but the judgment is a very 
short one and has nob been followed in 
the subsequent decisions of the Chief 
Court. At the time when the agreement 
was entered into, the executants were 
nob entitled to any part of Hamir 
Singh’s property. They had merely re¬ 
versionary rights therein and rever¬ 
sionary rights cannot be alienated. 

The executants’ rights in the property 
were only to come into existence after 
Hamir Singh’s death and the agreement 
was to transfer a moiety of such rights 
when they came into existence, i. e., 
after the death of Hamir Singh. The 
agreement was in the nature of an agree¬ 
ment to transfer and its registration as 
such is not compulsory: Imam Bakhsh 
Khan v. Karim Shah (2), Shridhar 
Ballal V. Chintaman Sadashiv (3),, fol¬ 
lowing Chunilal Panalal v. Bomanji 
Mancherji (4) and Partab Singh v. 
Karam Chand (6). It is however un¬ 
necessary to labour this point further 
because Dr. Nand Lai on behalf of the 
respondents frankly admitted that the 
agreement of 1888 did not require re¬ 
gistration because it did not itself create 
any rights at all. We therefore hold 
that the agreement, which was executed 
before the birth of the plaintiff cannot 
be objected to by him. As regards the 
question of champerty, it was held by 
their Lordships of the Privy Council in 
Baghunath v. Nil Kanth (6) that the 
English law of champerty was not in 
force in India and that fair agreements 
made by claimants of property in litiga- 
tion to share it with others, on their 
obtaining decrees in consideration of 
funds being supplied by the latter for 
carrying on their suits, wore not in 
themselves opposed to public policy, nor 
were they necessarily void, but that 
such agreements, when extortionate, 
were inequitable and in that case should 
not receive effect. Another Privy Coun¬ 
cil case to the same effect is Baja 
JUohkam Si7igh v. Baja Bup Sin gh (7). 

(1) L1889] 150 P. R. 1889^ 

(2) U8951 16 P. R. 1895. 

• (3) L1S941 18 Bom. 396. 

H883] 7 Bom. 310. 

• (5) Llt'Sg] 184 P. R. 1889 (F. B-). 

(6) [1893] 20 Cal. 843=20 I. A. 112 

(7) [18^3] 15 All. 352=20 I. -4.. 127 (P. C.). 
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Now, in the present case it has been 
proved that Indar Singh supplied money 
for the carrying on of the litigation by 
which Sundar Singh, Haku and Bhagwan 
Singh got the gifts made by Hamir Singh 
•cancelled. The learned District Judge 
says that there is no proof of the am¬ 
ount spent by Indar Singh on the suits 
brought with his assistance, but we do 
not think that he should be called upon 
to prove how much he advanced: prima 
facie there was nothing unfair about the 
agreement. The learned District Judge 
says that Indar Singh must have known 
that the value of the land would in¬ 
crease and that therefore he derived an 
unfair advantage. We are unable to 
agree with him in this. What had to be 
looked at was the actual value of the 
land at the time when the agreement was 
made, and we see no reason to suppose 
that Indar Singh derived any unfair ad¬ 
vantage. Moreover, the agreement wae 
entered into before the birth of the 
plaintiff and was duly given effect to after 
the death of Hamir Singh, Indar Singh 
obtaining possession of the land, and in 
the circumstances we do not see how the 
plaintiff can contest the consideration 
for the agreement. The transfer of the 
land to Indar Singh was the natural re¬ 
sult of the agreement of 1888 which, 
having been entered into by all Hamir 
Singh’s reversioners, cannot be objected 
to by the plaintiff who was subsequently 
born. We therefore accept the appeal 
and setting aside the order of the lower 
appellate Court, restore the decree of 
the first Court, dismissing the plaintiff’s 
claim with costs throughout. 

r.M./r.k. Appeal accepted. 

A. 1. R. 1920 Lahore 125 

Abdul Raoop, J. 

Kadir Bakhsh —Defendant—Appellant. 

V. 

Ghulam Mohammad and others — 
Plaintiffs—Respondents. 

Misc. First Appeal No. 710 of 1919, 
Decided on 16th February 1920, from 
order of Senior Sub-Judge, Lahore, D/- 
22nd March 1919. 

Civil P. C.fl908), O. 40, R. 1—Court has 
to take whole circumstances into considera¬ 
tion and then decide whether it would be 
just and convenient to appoint Receiver— 
Court acting after considering all circum¬ 
stances—Appellate Court will not generally 
interfere. 

Before appointiDg a Receiver in any partioirlac 


Cftso the Court must take tba whole circum¬ 
stances of the case into consideration and then 
decide whether it would be just and couveniont 
to appoint a Receiver. 

Primarily this discretion is to be exorcised by 
the Court in which the case is pendinf* and to 
which the application is made. That Court has 
full discretion to appoint or remove a Receiver, 
and the appellatO'Oourt will not as a rule, wiien 
the first Court has acted after considering all 
the circumstances, interfere with the exercise of 
that discretion. [P 127 C 1 ] 

Fazl-i-Ilussain, C. Bevan Petman, M. 
Obedullah and Muhammad A77U7i —for 
Appellant. 

II. A. Herbert, Niaz Muhammad and 
Tirath Haiti —for Respondents. 

Judgment. —This is an appeal from 
an order of the lower Court refusing to 
appoint a Receiver. The suit out of 
which it has arisen was originally insti¬ 
tuted by one Hafiz Amir Bakhsh plain¬ 
tiff, against his brother Haji Kadir 
Bakhsh, defendant 1, and some others, 
for partition of property both move- 
able and immovable which was alleged 
to be joint. This property according 
to the plaint comprises of (l) houses 
and shops, (2) agricultural land and (3) 
partnership business styled "Haji Karim 
Bakhsh Hafiz Amir Bakhsh” of which 
there are two branches, one managed by 
the plaintiffs and the other by defendant 
1. Relief in respect of each item of pro¬ 
perty is claimed according to its nature. 
The last item of the property being a 
partnership business the plaintiffs claim 
that the same may be dissolved and that 
each party be called upon to render ac¬ 
counts of the branch of the business 
under its management. The defendant 
admitted the allegation of the plaintiff 
as to the branch managed by the latter 
to be a joint concern and agreed to its 
dissolution and to the accounts to be 
rendered by the plaintiff, but as regards 
the rest of the property in suit he totally 
denied the allegation as to its being joint. 
After the institution of the suit plaintiff 
died and his three sons (l) Ghulam Mu¬ 
hammad, (2) Ghulam Husain and (3) 
Ghulam Hasan were brought on the re¬ 
cord as his heirs and legal representatives 
and are now the plaintiffs in this case. 
On the death of Amir Bakhsh, a petition 
for the appointment of a Receiver was 
made on behalf of defendant 1 on the 
allegation that owing to the death of the 
sole plaintiff a dissolution of the part¬ 
nership had taken place according to law. 
This petition was presented on 21st 
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February 1019, and objections were tiled 
ou behali of the plaintiff, on 14th March 
I9l9. The Court by an order dated 22nd 
March 1919, having rejected the petition 
for reasons set forth in its judgment, 
Qadir Bakhsh has preferred the present 
ai)peal. 

The main arguments on behalf of the 
appellant urged by his caiinsel may be 
summi'.riscd as below ; (l) that the suit 
relating to the joint firm being one for 
the dissolution of a partnership, theCourfc 
ought to have appointed a Receiver accord 
ing to the general practice prevailing 
in England and in this country ; (2) that 
in any case by reason of tlie death of the 
plaintiff, Hafiz Amir Bakhsh, the part¬ 
nership being dissolved according to law, 
the present plaintiffs are more strangers 
and the Court according to the recognized 
practice of the Courts of Equity ought 
to have appointed a Receiver. The fol¬ 
lowing authorities have been relied upon 
to support the above contentions : Phii 
V. Boncorord (l), Bindley on Partnership, 
p. 578, 7th Edn. The foUovnng passage 

is particularly relied upon : 

“ When the contest as to a Receiver arises 
between a partner on the one hand, and the 
executors, administrators, or assigns of a lata 
copartner on the other, the first thing to be 
considered is, whether the person sought to be 
excluded from interference is a partner or not. 
For whilst the Court is reluctant to exclude a 
partner from the management of the partner¬ 
ship aflairs, it will readilj* interfere to prevent 
other persons from intermeddling therewith.’’ 

The reason given for this is, that each: 

“ partner is at the outset trusted by his eo- 
partoors, and has confidence reposed by them 
in him; and until it can be shown that he ought 
not to be allowed to take part any longer in the 
management of the partnership affairs, the 
Court will not interfere with him. But this 
reasoning has no application to persons who ac¬ 
quire an interest in the partnership assets by 
events over which the partners have no control, 
e. g., the death or bankruptcy of one of the 
members of the firm. Whilst therefore even 
in an action for a dissolution, or winding up 
a Receiver will not be granted against a 
member of the firm at the instance of the 
executors, administrators, or assigns of a late 
partner, unless some special grounds ^ for the 
interference of the Court can be established; it 
is a matter of course to appoint a Receiver where 
all the paxiners are dead, and an action is pen¬ 
ding between their representatives or where such 
appointment is sought by a partner against the 
representatives of his late copartner,” 

A passage from Woodroffe is also relied 
upon, which has a material bearing on 
the question raised on behalf of the ap- 
pellant. It is to b r u nd at p. 134 and 

(1) [.18921 1 Ch.0 33. 


sums up in a few words all the princi¬ 
ples directly applicable to the conten¬ 
tions raired before me and runs thus : 

‘‘ For the appointment of a Receiver operating 
in fact as an injunction against the members, 
there must be some ground for excluding all who 
oppose the application. If the object is to ex¬ 
clude some or one only from intermeddling, 
the appropriate remedy is rather by injunction 
than by a Receiver. The death or bankruptcy 
of one of the members of a firm is not of itself a 
ground for the appointment of a Receiver as 
against tho surviving or solvent partner or part¬ 
ners. In such case the right to wind up the con¬ 
cern is vested in tho surviving or solvent partner 
or partners, and before the Court will interfere, 
some breach or neglect of duty on their part 
must be established. But the representative of 
a deceased partner and the assignees of a bank- 
rupt partDor are not strictly partners with the 
surviving or solvent partner or partners. It is 
consequently a matter of course to appoint a 
Receiver when all the partners are dead, and a 
suit is pending between their representatives or 
where such appointment is sought by partner 
against the'represcntativesor assignees in bank¬ 
ruptcy of bis late copartner. If the partner¬ 
ship is already dissolved, the Court usually 
appoints a Receiver as a matter of course.” 

In reply to this argument it has been 
contended on the other side that accord¬ 
ing to the authorities both English and 
Indian, the powers conferred upon a 
Court to appoint a Receiver are not to be 
exercised as a matter of course and that 
those powers should be exercised with a 
sound discretion on a view of tho whole 
of the circumstances of tho case, not 
merely the circumstances which might 
make the appointment expedient for the 
protection of the property, but all the 
circumstances connected with the right 
which is asserted and has to be esta¬ 
blished. It is further contended that 
the case in which all the copartners of a 
partnership business are dead and the 
dispute is between their heirs and repre¬ 
sentatives, stands upon a different ground 
than that where only one or some of the 
partners have died and the dispute arises 
between the surviving partners and the 
heirs of the deceased partners. In this 
particular case no charge of misappro¬ 
priation or bad management is estab¬ 
lished against the present plaintiffs or 
their father. The only ground upon 
which the Court is asked to exercise its 
discretion and appoint a Receiver is that 
one of the two partners having died the 
business is dissolved in the eye of the 
law. No authority has been quot^ which 
may go to the extent of holding that on 
the death of a coparbter the Court 
in every case appoint a Receiver. The 
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Court is still to take into consideration 
the whole circumstances of the case and 
then to decide whether it will be proper 
to appoint a Receiver. In this country 
powers for the appointment of a Receiver 
in a pondinj* suit are given by the Code 
of Civil Procedure. 0. 40, R. 1, makes 

the following provision : 

“ Where it appears to the Court to be just aud 
convenient the Court may by order appoint a 
Receiver of any property etc.” 

In every case therefore it is to bo seen 
with regard to its particular circum¬ 
stances whether it would be just and 
convenient to appoint a Receiver. The 
Court below having taken the circum¬ 
stances of this case into consideration 
came to the conclusion that it was not a 
case in which the discretion of appoint¬ 
ing a Receiver should be exercised. Pri¬ 
marily the discretion is to be exercised 
by the Court in which the case is pend¬ 
ing and to which the application is made. 
The appellate Court seldom interferes 
with the exercise of the discretion by 
lower Courts. It has been held that the 
Court has full discretion to appoint or 
remove a Receiver and the appellate 
Court will nob as a rule, when the first 
Court has acted after considering all the 
circumstances, interfere with the exer¬ 
cise of that discretion : see Sant Earn 
V. Earn Chand(2), Sivagnanathammal v. 
Arunachelam Pillai (3) and Maihuria 
Debya v. Shibdayal Singh Hazari (4). 
Now what are the facts of the present 
case ? The suit is not a suit for the dis¬ 
solution of a partnership business bub it 
is admittedly a suit for the partition of 
joint property belonging to the brothers. 
The partnership branch which was under 
the management of the deceased brother 
and which is now being managed by his 
sons forms only a small fraction of the 
whole joint property. The other branch 
is under the management of defendant 1 
himself but be does not want a Receiver 
to be appointed for the management of his 
own branch, although both the branches 
form part of the same joint firm. Again 
the bulk of the property, both immov¬ 
able and moveable, is in the hand of the 
defendant 1 which he does not admit to 
be joint. In fact it has been contended 
on his behalf that having regard to the 
fact that the joint right of the present 
plaintiffs in the bulk of the property is 
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2) 
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36 P. R. 1910=6 I. 0. 669. 
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not admitted, a Receiver cannot he ap¬ 
pointed so as to dispossess him from it at 
this stage of t)ie suit. The upshot of 
this argument is that while the dofoud- 
ant seeks to keep the major portion of the 
property in his possession, he wishes to 
deprive the plaiutilfs oven of a small 
item of it. The branch which is 
managed by the plaintiffs carries on the 
business of purchasing, curing and sell¬ 
ing of hides. It is easy to perceive that 
this business is sure to suffer if it is 
taken out of the hands of the plaintiffs 
who are apparently managing it satis¬ 
factorily. As stated in the judgment of 
the Court below the plaintiffs have un¬ 
dertaken the responsibility for rendering 
the accounts of the business and this 
ought to be a sufficient safeguard for the 
interest of defendant 1. Under the 
above circumstances I am nob prepared 
to interfere with the order of the lower 
Court. Accordingly I dismiss the appeal 
with costs. 

r.m./r.k. Appeal dismissed. 


A. I. R. 1920 Lahore 127 

Broadway and Martineau, JJ. 

Ahmad Khan and another —Defendants 
—Appellants. 

v. 

Nabi Bakhsh and others — Plaintiffs — 
Respondents. 

First Appeal No. 2775 of 1915, Decided 
on 24th January 1920, from decree of 
Senior Sub-Judge, Shahpur, D/- 10th July 
1915. 

Custom (Punjab)—Succession—Mekans of 
Kot Bbaji Khan in Shahpur—Rule of distri¬ 
bution is pagwand—No provision in Wajibul- 
arz for any specific rule in collateral succes¬ 
sion—Presumption is that whole blood and 
half blood are on equality—Subsequent to 
distribution according to pagwand rule whole 
brothers forming into separate groups be¬ 
coming joint in food -and cultivation among 
themselves and separate from half brothers— 
Whole blood excludes half blood in subse¬ 
quent collateral succession. 

Accordiug to the custom prevailing among the 
Mekane of Kot Bhai Kban in the Tahsil and 
District of Shahpur, the rule of distribution is 
the pagwand one and there being no provision 
in the Wajibularz for any specific rule in the 
case of collateral succession, the presumption 
would be that the whole blood and half blood 
would be on an equality and would succeed to* 
getber. 

When subsequent to a distribution according 
to the pagwand rule the whole blood brothers 
form into separate groups becoming joint in food 
and cultivation among themselves and entirely 
separate from their half brothers, the whole 
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blood excludes the half blood in subsequent col¬ 
lateral successions. LP 130 C 1, 2) 

^Vhere the common ancestor of the parties had 
two wives and divided his property into two 
equal shares, giving one to the two sons of one 
wife and the other to the two sons of the other, 
who took possession in accordance with this 
arrangement; and it appeared further that ever 
since the partition the two sets of brothers had 
been entirely separated from each other, while 
as among themselves they had continued to be 
joint in food and cultivation: 

Hfhl: that in the distribution bv the common 
ancestor it was intended that thenceforward each 


group of sons should hold its own portion of the 
estate independently of the other and that there¬ 
fore in collateral succession the whole blood ex¬ 
cluded the half blood, no custom to the contrary 
having been established. LP 131 0 1] 

Fazl-i Hussaui and M. L. Puri —for 
Appellants. 

Nanak Chand —for Respondents. 

Judgment. —The following pedigree 
table will be of assistance as showing the 
relationship between the parties to the 
suit out of which this appeal has arisen. 


Second wife=Shahadat Khan=First wife 


I 

Lancar Khan 


I 


1 I 

Barkhurdar Ghulam=Lal Khan=Jamal 
died childless Bibi. Bibi. 


Sher Khan 

I 

Sahib Khan 1 . 

1 Imam=Khanjar Khan=Roshan Bhai Khan 
3 sons Bibi. Bibi. 


Bahadur Khan deceased whose property 

is in suit. 


Ghulam Mohamed, Ahmad 
plaintiff. Khan, 

plaintiff. 


I 

Kbuda Bakhsh 

I 


_ 

I 

Nabi FaJsl Dad, 
Bakhsh, plaintiff, 
plaintiff. 


1 

Haidar 

Bakhsh 


Sardar Khan, Sultan Mohamed, 
plaintiff. plaintiff. 

I 1 

Ghulam Mohamed, Ghulam ^lobamed, 
plaintiff. plaints. 


1 

Fateh Khan. 

1 

^lohamed Yysuf, plainpff. 


I 

I 

Sher Mohamed, 
plaintiff, 


Gul Mahomed 
plaintiff. 


Both plaintiffs-respondenfcc and defen- 
dants-appellants are Mekans of Kot Bhai 
Khan in the Tahsil and District of Shah- 
pur and are descended from Shahadat 
Khan. The plaintiffs-respondents are des¬ 
cended from Shahadat Khan by his first 
wife, while the defendants-appellants 
are descended from him through the 
second wife. Bahadur Khan, son of Lai 
Khan, died on 25th April 1907 when still 
a minor. He had been under the guar¬ 
dianship of Sahib Khan, who as such 
guardian was in possession of his ward’s 
estate. The plaintiffs-respondents ins¬ 
tituted this suit, claiming possession of 
two-thirds of the property left by Baha¬ 
dur Khan, acknowledging that Sahib 
Khan was entitled to the remaining one- 
third. In the plaint it was alleged that 
Bahadur Khan’s mother and stepmother 
as widows of Lai Khan were entitled only 
to maintenance, according to custom 
and a compromi-se which had been en¬ 
tered into between the parties. Sahib 


Khan who was the principal defendant 
contested the suit on various grounds, 
the chief one being that on the death of 
Bahadur Khan he himself succeeded, sub¬ 
ject to the right of Lai Khan’s widows, 
to the whole of the estate according to 
custom. The plaintiffs in their plaint 
asked for a decree for possession of the 
property in suit or in the alternative 
for a declaration of their right to suc¬ 
ceed to the estate on the death of Lai 
Khan’s widows. The learned Subordi¬ 
nate Judge held that the plaintiffs were 
entitled to a declaratory decree, but not 
to a decree for possession. He accord¬ 
ingly dismissed the suit for possession, 
but granted the alternative relief dec¬ 
laring the plaintiffs entitled to succeed 
on the death or remarriage of Lai Khan’s 
widows to two-thirds of the property 
left by Bahadur Khan. Against this 
decree both parties preferred separate 
appeals, the defendants through Messrs. 
Fazli Hussain and Mukand Lai Puri and 
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the plaintiffs through Mr. Nanak Chaud, 
the plaintiffs claiming that they were en¬ 
titled to a decree for possession while 
the defendants contending that Sahib 
Khan was entitled to the whole of the 
property. 

The real issue in the case is whether 
in the case of collateral succession, such 
as the present, the whole blood excludes 
the half blood, and this was the point 
ithat was taken and argued at the Bar. It 
is common ground that according to the 
revenue records relating to Kot Bhai 
Khan succession is according to the pag- 
•wand or per capita rule. Mr. Fazli Hus¬ 
sain however contended that so far as 
the family was concerned, the pagwand 
rule had been departed from and that 
Shahadat Khan had in his lifetime par¬ 
titioned and arranged'for a future parti¬ 
tion of his estate so as to practically 
follow the chundawand or per stirpes 
rule. 

Shahadat Khan had two sons by each 
of his two wives and during his life¬ 
time divided the bulk of his property 
into two shares, one share going to the 
two sons by one wife who continued to 
hold that share jointly, and the other 
half going to the sons by the second wife 
who also contiuned to hold that share 
jointly. Mr. Fazli Hussain argued that 
in this way two deBnite and distinct 
groups had been formed so that so far as 
collateral succession was concerned in 
each group, the whole blood excluded 
the half blood. He drew our attention 
to the terms of the Wajibularzes of vil¬ 
lages inhabited by Awans and other tribes 
mainly in the Khushab Tahsil on the 
opposite side of the river, according to 
which it appears that those tribes, while 
following the pagwand rule, provided 
for collateral succession by agreeing that 
in event of the property being parti¬ 
tioned, the whole blood would exclude 
the half blood bub not otherwise. Ad¬ 
mittedly no such provision for collateral 
succession exists in the Wajibularz of 
Kot Bhai Khan, printed at p. 473 of the 
paper book (Ex. P-ll). Mr. Nanak Chand 
however contended that the custom pre¬ 
vailing among other tribes who were 
living on the other side of the river did 
not afford a sufficient guide for the deci¬ 
sion as to whether a similar custom 
existed amongst theMekans and he urged 
that although there were some nineteen 
villages inhabited by Mekans, in none of 
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these had any such provision been made 
for collateral succession. 

There seems to be no doubt tliat Sha- 
hadat Khan did make a partition of the 
bulk of his property during his lifetime 
Ex. D 53, printed at p. 785 of the paper 
book, shows that on 30th March 1855, 
the property situated in Kot Bhai Khan 
was divided into, two equal shares: one 
share was allotted to Bhai Khan and 
Khanjav Khan sons of one wife and the 
other share was allotted to Langar Khan 
and Sher Khan sous of the other wife, 
and possession was taken by the said 
sons in accordance with that arrange¬ 
ment. That this was the case is evidenced 
by an application (Ex. D-52) at p. 785 
of the paper book, made by Shahadat 
Ivhan on 27th January 1858, in which 
he asked for the Tahsildar s assistance in 
being replaced in possession of the pro¬ 
perty in Kot Bhai Khan which was then 
in possession of Bhai Khan and Khanjar 
Khan. The dispute that thus arose in 
1858 was settled on 10th April 1858, 
when Ex. D-48, p. 778 of the paper book 
was drawn up. According to this docu¬ 
ment the property of Kot Bhai Khan was 
again divided in two equal shares and 
allotted to Khanjar Khan and Bhai Khan 
in the one case and Langar Khan and 
Sher Khan in the other. This arrange¬ 
ment was agreed to by all the four sons, 
and is referred to in Ex. P-ll (p. 473 of 
the paper book) where while it is 
declared that succession is according to 
the pagwand rule, it is speciBcally entered 
that the estate of Shahadat Khan would 
devolve, according to an order passed on 
14th April 1858 by Pandit Moti Lai, 
Extra Assistant Commissioner, on Shaha¬ 
dat Khan’s four sons according to the 
deed of partition dated 10th April 1858. 
Mr. Fazl-i-Hussain urged that as a matter 
of fact the property was divided on 
Shahadat Khan’s death in accordance 
with that arrangement and that ever 
since Khanjar Khan and Bhai Khan and 
their descendants have held their share 
then taken of Shahadat Khan’s estate 
jointly inter se and Langar Khan and 
Sher Khan have held their share of their 
father’s estate jointly inter se. He has 
contended that so far as lineal succession 
is concerned, the pagwand rule still 
exists; bub that having once partitioned 
the property, so far as the collateral suc¬ 
cession is concerned, half blood is ex¬ 
cluded by the whole blood. Since the 
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death of Shabadat Khan, which took 
place somewhere about 1860, there has 
been a certain amount of litigation bet¬ 
ween the two sets of descendants chiefly 
in connexion with the partition of cer¬ 
tain properties which were not originally 
partitioned, and it was urged by Mr. 
Fazl-i-Hussain that this litigation still 
further shows complete separation bet¬ 
ween the two branches of the family. 

As has been said above, Ex. D-48 
(p. 778 of the paper-book) shows that 
there was a partition etfected in 1858, 
and from Ex. P-11 (p. 473 of the paper- 
book) it is clear that this partition was 
recorded by the revenue authorities and 
embodied in the wajibularz. An exami 
nation of the revenue records since 1858 
and a consideration of the litigation that 
has taken place between the plaintiffs 
and defendants also leaves practically no 
room for doubt that since 1858 they 
have been entirely separated while as 
among themselves they have continued 
to be joint. Now it was held in Gholam 
Muhammad v. Muhammad Bakhsh (l) 
that when an ancestral estate is distri¬ 
buted according to the pagwand rule, it 
may be presumed that in collateral sue- 
Icession to portions of such estate the 
whole blood or half blood will be on an 
equality. This rule has been embodied 
in Art. 26 of Rattigan’s Digest of Custo¬ 
mary Law, ^Yhe^ein it is stated that when 
the property of the common ancestor 
was distributed according to the chunda- 
wand rule, the whole blood excludes the 
half blood, and where the distribution 
was according to the pagwand rule, the 
whole blood and half blood succeed 
together. 

In the present case there can be no 
doubt that according to the custom pre¬ 
vailing among the Mekans the rule of 
distribution is the pagwand one, and as 
there is no provision in the wajibularz 
for any specific rule in the case of colla¬ 
teral succession the presumption would 
be "that the whole blood and half blood 
would be on an equality and would suc¬ 
ceed together. “Chundawand” and “pag¬ 
wand” are however rules rather of 
distribution among heirs entitled than 
rules of succession, and it was pointed 
out in Gholam Muhammad v. Muham¬ 
mad Bakhsh (l) that the above presump¬ 
tion could only be made when the 
existence of an ancestor with issue by at 

(1) Ubyil 4 B. Ib91 (F. B.). 


least two wives, and a pagwand or chun. 
dawand distribution of his estate, 
whether before or after his death, had 
been proved. Further in the same ruling 
it was also held that circumstances may 
exist in which, notwithstanding a pag¬ 
wand distribution, the whole blood may 
be found to exclude the half blood in 
subsequent collateral successions. 

This may happen when, subsequent to 
a distribution according to the pagwand 
rule, the whole blood brothers form intO| 
separate groups becoming joint in foodj 
and cultivation among themselves and. 
entirely separate from their half blood' 
brothers, and to quote from p. 16 of the 
report: 

“When this combiDation and separation i’4 
complete throughout the family, the condition of 
the family is identical with the condition pro¬ 
duced by the chundawand mode of distribution. 
And when this condition has been reached, it is 
a reasonable expectation that the same rule of 
succession will be found to apply as if the original 
distribution had been chundawand.” 

This view was adopted and given effect 
to in Ahmad Shah v. Mt. Talia Bihi (2), 
To apply the principles and rules above 
enunciated in the present case, it has to 
be seen whether there was an ancestor 
w’ith more than one wife whose estate 
had been distributed, and further what 
mode of distribution was adopted. Again, 
it has to be seen whether subsequent to 
such distribution there has been any for¬ 
mation into groups within tho meaning 
of the rules laid down in the said deci¬ 
sions and the proviso to Art. 26 of Ratti¬ 
gan’s Digest of Customary Law. Now it 
is common ground that Shabadat Khan, 
the common ancestor, had two wives who 
each bore him two sons. There can also 
be no doubt that in his lifetime he made 
a distribution of his property and exe¬ 
cuted a document, to which all his sons 
assented, evidencing that distribution 
and providing for a similar distribution 
of any property that was not specifically 
covered by the actual partition. What 
mode of distribution was adopted how¬ 
ever is a matter that is not wholly free 
from difficulty. As Shabadat Khan had 
two sons from each of his wives, his 
sons would each receive the same amount 
of property under either the chundawand 
or pagwand modes. There is however 
some force in Mr. Fazl-i-Hussain s con¬ 
tention that there is an indication in 


(2) U900] 34 P. R. 1900. 
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Ex, P, 11 of a distribution according to 
the ohundawand rule. 

In Ex. P. 11 it will be seen that 
while the general rule or custom as to 
succession is stated to be according to 
“pagwand” it is speoiBcally declared that 
in the case of Shahadat Khan the devo¬ 
lution of his estate to his sons would be 
in accordance with the deed of partition 
of 10th April 1859, “attached to the 
partition record in the village basta.” 
This deed of partition, Ex. D-48, shows 
that the estate was divided into two 
eiiual portions, one of each such portions 
being allotted to the sons of each wife, 
which sons held jointly. Whether this 
denoted an intention to distribute by the 
chundawand rule or not, it seems certain 
that the sons of each wife were treated 
as a separate entity. The use of the 
disjunctive “but” in Ex. P. 11 also is an 
indication that in the case of this family 
the general custom had not been strictly 
followed. In these circumstances it 
seems clear that the presumption which 
would otlierwise have arisen does not 
arise in the present case, or if it does, it 
is not of any great force. It may be as 
well, at this stage, to state, though the 
property in suit is situated in four 
villages and D. 48 specibcally deals only 
with the property in Kot Bhai Khan, 
there can be no doubt that the same 
mode of distribution was intended to 
apply to Shahadat Khan’s entire estate, 
and the subsequent litigation shows that 
the descendants of the two wives conti¬ 
nued to remain separate. Tlie sons and 
their descendants of one wife have ever 
since remained joint in food and culti¬ 
vation inter se and entirely separate from 
the sons, and their descendants, of the 
other wife who, till recently at any rate, 
have in their turn remained joint inter 
se. In these circumstances it would seem 
that in the present case the plaintiffs* 
branch of the family have remained dis¬ 
tinct and separate from the branch of 
the defendants, and we therefore hold 
that on the present records the facts 
point to the conclusion that in the dis- 
Itribution of 1858 it was intended that 
jthenceforward each group of sons should 
hold its own portion of the estate inde¬ 
pendently of the other and that therefore 
the whole blood excludes the half blood, 
no custom to the contrary having been 
established. In this view of the case it 
is not necessary to consider whether the 
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custom prevailing among the Awans and 
others of the Khushab Tahsil has any 
bearing on the custom governing the 
Mekans. The appeal is accordingly ac¬ 
cepted and the plaintiffs’ suit dismissed 
with costs throughout. 

r.m./R-K, Appeal accepted, 

A. 1. R.1920 Lahore 131 

Shadi Lal, J. 

Ghansham Das —Appellant. 

V. 

Public Banking and Insurance Cr>. and 
Others —Respondents. 

Misc. First Appeal No. 2467 uf 1918, 
Decided on 23rd June 1919. from order 
of Dist. Judge, in charge of liquidation 
work, Lahore, D/- 28th June 1918. 

(a) Company — Liquidation—Company in 
liquidation ultimately turning out solvent— 
Interest is payable upon debts carrying 
interest out of surplus assets after payment 
of principal and interest to date of winding- 
up order. 

If a company iu liquidation is, or ultimately 
turns out to be, solvent, interest is payable upon 
any debts which carry interest, or upon which a 
right to interest has been acquired, out of the 
surplus assets remaining after paymentof princi¬ 
pal and interest up to the date of the windiug-up 
order. [P 131 C 2. P 132 G 1] 

(b) Company—Liability—Solvency —Test of, 
laid down. 

The solvency of a company is established by the 
fact that after the payment of the principal and 
interest up to tho date of the winding.up, there 
are some assets which may be realized and will be 
sufficient to meet the liability on account of 
interest which accured due after the commence¬ 
ment of the liquidation. [P 132 C ll 

(c) Company—Liquidation—Winding up— 
Proof for interest after commencement of 
winding-up is not necessary— Creditor en¬ 
titled to interest, gets it, if there is surplus. 

No proof is necessary for interest after the 
commencement of the windiug-up, the creditor, 
if his debt is one that bears interest, gets it, if 
there is a surplus, as incidental to his debt, ir¬ 
respective of the question whether any mention 
of the interest was made in the order adjudicating 
upon hiaclaim. IP 132 C 21 

Hargopal - for Appellant. 

S. B. Mukerji —for Respondents. 

Judgment. —The appellant Ghansham 
Das who purchased the deposit receipts 
of certain depositors, claims interest 
upon the debt due to him upon those 
receipts subsequent to the winding-up. 
Now, 80 far as the claim of the creditors 
to recover interest after the date of the 
commencement of the winding-up is 
concerned, the law is to the following 
effect: If the company is, or ultimately 
turns out to be, solvent, interest is pay¬ 
able upon any debts which carry interest. 
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or upon ^vhich a right to interest has 
been acquired, out of the surplus assets 
remaining after payment of principal and 
nterest up to the date of the winding-up 
:»rJer: vide Buckley on Companies, 

Sdn. 9. p. 474. 

The question, then, is \vhether the 
assets of the company are more than 
suflicicnt to pay all moneys due at the 
date of the \vinding up on account of 
principal and interest on such debts as 
bear interest. Now, it appears that the 
claims of all the creditors have either 
been discharged or will be discharged by 
the persons who have purchased some of 
the assets of the company and undertaken 
the liability to satisfy those claims. 
Further, it is beyond dispute that the 
contributories have so far paid only 
Rs. 50 in respect of their shares of 
Rs. 100 each, and can be called upon to 
pay the balance of the money due upon 
those shares. There are certainly surplus 
assets out of which interest subsequent 
to the winding-up can bs paid to the 
creditors, and I cannot understand why 
tire District Judge says that the company 
is ‘ as a matter of fact not solvent at the 
present moment.” The solvency of the 
company has been fully established by 
the fact that after the payment of the 
principal and interest up to date of the 
winding-up there are some assets which 
may be realized and will be sufficient to 
meet the liability on account of interest 
which accrued due after the commence¬ 
ment of the liquidation. 

The legal right of the creditors of this 
company to recover subsequent interest 
does not therefore admit of any doubt, 
and the next question is whether the 
appellant has, by his act or conduct 
forfeited his right. Now, so far as the 
meeting of the creditors and the con¬ 
tributories convened for the 16th February 
1918 is concerned, it is sufficient to say 
that the notice convening the meeting 
confined itself to the question of the sale 
of the debts of the company, and the 
matter of interest to be payable to credi¬ 
tors was neither mentioned in the notice 
nor taken up at the meeting. The appel¬ 
lant’s absence from the meeting cannot 
therefore debar him from recovering 
interest. It appears that the appellant 
was, prior to the purchase by him of the 
deposit raceipts, Superintendent of the 
Liquidation Ofl&ce, and consequently 
acquired information which he uitlizedin 


order to benefit himself at the expense of 
the creditors. His conduct is no doubt 
reprehensible, but there is nothing that 
extinguished his legal right to recover 
interest. Mr. ilukerji for the liquidator 
contends that, as neither the appellant 
nor his predecessors-in-interest originally 
prayed for interest after th,e commence¬ 
ment of the winding-up. he cannot now 
ask the Court to award him interest. As 
pointed out by Stiebel in his book on 
Company Law, p. 1222, no proof is neces¬ 
sary for interest after the commencement 
of the winding-up; the creditor, if his 
debt is one that bears interest, gets it, if 
there is a surplus, as incidental to his 
debt. To the same effect are the follow¬ 
ing observations by Backle.J., in the well- 

known case Duncan Co., In re (l)‘ 

“Now what do you admit to proof for dividend 
in the winding-up of a company? The amount 
of the debt at the commencement of the winding- 
up. That has nothing whatever todowith the 
pivraent of interest accruing due after the 
winding-up, if tbe company turns out to be sol¬ 
vent. There could not, until the fact of solvency 
was ascertained, be a right to claim that interest. 
Tbe sum for which proof can be made is the 
amount which is entitled to rank for dividend 
against the assets to such an extent as they will 
go.’" 

The company has now turned out to be 
solvent, and the creditor is consequently 
entitled to subsequent interest irrespec¬ 
tive of the question whether any mention; 
of the interest was made in the orderj 
adjudicating upon his claim. Though the 
appellant is entitled to interest out of 
the surplus assets of the company, I do 
not think that he can recover it from the 
persons who have purchased some of the 
assets of the company. The liability of 
the vendees depends upon the contract 
entered into by them; and upon that 
point the learned District Judge, who 
settled the matter at the meeting held on 
16th February 1918, says: 

“that no mention of interest was made, that 
none proposed to pay interest, and I myself in 
writing the order never intended that interest 
should be paid.” 

This concludes the question so far as the 
liability of the vendees is concerned. 
For the aforesaid reasons I accept the 
appeal so far as to hold that the appel¬ 
lant is entitled to interest out of the 
money which is yet to be realized from 
the contributories. The District Judge is 
directed to make such call upon the 
contributories as is sufficient to discharge 
the claim for interest - In view of the 

(1) [1905] 1 Cb. D. 307. 
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conduct of the appellant described above, 
I leave the parties to bear their own 
costs in this Court. 

r.m./r.K. Appeal accepted. 


A. 1. R. 1920 Lahore 133 

Shadi Lal and Wilberforce, JJ. 


Sohite Khan and others —Defendants— 
Appellants. 


V. 

Mt. Minan and others —Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 1914 of 1916, Deci¬ 
ded on 19th January 1920, from decree of 
Dist. Judge, Jullundur, D/- 13th June 
1916. 

Custom (Punjab)—Succession—Mahomedan 
Rajputs of Hiun—Female cousin cannot in¬ 
herit as against collaterals in seventh degree. 

Among Mahomedan Rajputs of Hiun, Nawan- 
shahr Tabsil, Jullundur District, a female cousin 
of the deceased male proprietor has no right of 
inheritance as against collaterals in the seventh 
degree. [P 133 C 1, 2] 

Ghtilam Mohiuddin Khan for Fazl-i- 
Hussain —for Appellants. 

Sheo Narain —for Respondents. 

Judgment. —The following pedigree- 
table explains the relationship of the per¬ 
sons interested in this litigation : 


Bolaqt 

Khan 


defendants 

l,2,3and4 


Kalyan Khan 


! 

Nur 

Khan 

1 

defendants 
5 and G 


1 

Taj 

Muhammad 

I 

defendants 
7, 8 and 9 


I 

Kapur 

Khan 


Bakar 
Khan 

1 

Alaf Khan 

1 

Shabab Khan 


Mahdi Khan 


Banne Kban 


I 

Jebaz Kban 
(died 40 years ago) 
married Mt. Biman 
1 


1 

Mt. Miro, 
married 
Banne Khan 


1 

Mt. ^linan^plaintiff, 
married 
Jamma Kban 
1 

Rahmat Khan 


i 

Nawab 

Khan 


The property in dispute belonged origi¬ 
nally to Jebaz Khan, a Mahomedan Raj¬ 
put of the village Hiun in the Nawan- 
shahr Tahsil of the Jullundur District. 
Ijehaz Khan died some time after the 
Settlement of 1850 and was succeeded by 
his son Nawab Khan, who died in 1883. 
Upon Nawab Khan’s death his mother 


Mt. Biman inherited the estate, who in 
turn was succeeded by Nawab Khan’s first 
cousin Banne Khan, who was married to 
the latter’s sister Mb. Miro. BannoKl^an 
died in 1890, and his widow Mt. Miro, 
who inherited the estate, died about a 
year prior to the institution of the pre¬ 
sent suit, wliich %Yas brought by Mb. Mi¬ 
nan the other sister of Nawab Khan. 

The defendants are the collaterals of 
Banne Khan in the seventh degree, and 
the question for determination is whether 
Mt. Minan is entitled to inlierit the pro¬ 
perty in i)reference to the collaterals. 
The Courts below have entirely mis¬ 
apprehended the case by treating^ ^It. 
Minan as the daugliter of .Teliaz Khan. 
On the facts sot out above it is quite 
clear, and indeed it is not disputed, that 
Banne Khan was the last male owner of 
the property, and it seems to us that 
the succession is to be traced from him. 
Mt. Minan, being only a female cousin of 
the deceased male proprietor, has no 
right of inheritance against the collaterals 
and it is immaterial whether the property 
is or is nob ancestral qua the defendants. 

The learned advocate for the plaintiff 
contends that the certificate granted by 
the learned District Judge is confined to 
the question of custom relating to bho 
succession of a daughter as against the 
collaterals of her father and that that is 
the only question which can be deter¬ 
mined in this second appeal. This con¬ 
tention we cannot accept. As stated 
above, there has been a complete misap¬ 
prehension in the Court below as to the 
status of the plaintiff, and we have no 
doubt whatsoever that the defendants 
are fully justified in attacking the judg¬ 
ments of the lower Courts on the ground 
that the plaintiff can come in only as the 
cousin of the last male owner, and as 
such she has no right of succession. There 
is really no answer to this contention, 
and upon the record there is no evidence 
to show that custom favours the succes¬ 
sion of a female cousin as against colla- 

It is to be observed that issue 
which includes the question of plaintiff's 
superior right to that of the collaterals 
of Banne Khan, gave her an opportunity 
to jCdduce such evidence as she could 
produce to substantiate her right of suc¬ 
cession to Banne Khan s estate to the 
exclusion of the latter s collaterals , and 
we do nob consider that she is entitled to 
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a remand for further inquiry into this 
matter. Indeed, we are of opinion that 
a remand would ho wholly infructuous, 
because we do not think that the plaintiff 
would be able to cite any instance in sup¬ 
port of her right of succession. We ac¬ 
cordingly accept the appeal and setting 
aside the decrees of the Courts bel)w dis¬ 
miss plaintiff’s suit with costs through- 
ou t. 

R.M./r.K, Ap2')eal accepted. 

A. I. R. 1920 Lahore 134 

Shadi Lal and Broadway, JJ. 

Mt. Ram Kanr —Plaintiff—Appellant* 

V. 

Raghbir Suigh and another —Defen¬ 
dants—Respondents. 

First Appeal No. 167 of 1917, Decided 
on 15th April 1920, from decree of Senior 
Sub-Judge, Gurgaon, D/- 19th October 
1916. 

Contract Act (1872), S. 238—Collusive act 
of agent detrimental to principal—Latter is 
not bound. 

Where an agent, acting in collusion with a 
third party, does an act without the consent of 
his principal, and the act is detrimental to the 
interests of the principal, the latter is not bound 
by the act. fP 135 C H 

Manmohan Nath —for Appellant. 

Cooper —for Respondents. 

Judgment. —On 20th January 1916 
Raghbir Singli, purfjorting to act as the 
agent of the plaintiff. Mt, Ram Kaur, 
executed a lease of her land in favour of 
Bihari Lal for a period of five years, the 
rent reserved being Rs. 150 payable to 
the proprietor and Rs. 382-14-6 payable 
to Government as land revenue. The 
lady, when she came to know of the lease, 
at once protested against the misdeed of 
Raghbir Singh, and repudiated his autho¬ 
rity. In .July 1916 she brought the 
action, which has led to the present ap¬ 
peal, for a declaration that the lease was 
not binding upon her. The Subordinate 
Judge has dismissed the suit and she ac¬ 
cordingly comes up to this Court on ap¬ 
peal. Now, there can be no doubt that 
on 10th July 1911 Mt. Ram Kaur ex¬ 
ecuted a general power-of-attorney in 
favour of Raghbir Singh, which contains 
the usual clauses conferring plenary 
authority upon the agent to conduct 
litigation on her behalf, and also autho¬ 
rizes him to execute a lease or to get a 
kabuliyat executed. Now, Raghbir Singh, 
as a witness for the plaintiff, has ad¬ 
mitted that during the period of four 


years and a half, which intervened bet¬ 
ween the date of the power-of-attorney 
and the date of the lease in question, he 
never gave the land on lease; and it is by 
no means clear that he acted on her be¬ 
half in any other transaction except for 
a short period immediately after the exe¬ 
cution of the power-of-attorney. The 
fact, however, remains that the authority 
was not revoked until a week after the 
date of the lease, and that the agent 
taking advantage of the power-of-attorney 
granted the lease in question, the terms 
of which are wholly disadvantageous to 
her. It is to be observed that neither 
Raghbir Singh nor Bihari Lal deposes 
that Mt. Ram Kaur gave her consent to 
the terms of the transaction. 

It is significant that Raghbir Singh 
had, some months before January 1916, 
left the village and gone over to Feroze- 
poro where he obtained an employment; 
and that in .January 1916 he returned to 
the village and granted the lease in 
question without obtaining the consent of 
tlie woman. He says that he came back 
in response to a letter sent to him by her, 
but he is unable to produce that docu¬ 
ment and puts forward the excuse that 
he has lost it. This excuse is palpably 
false, and we have no doubt that he came 
to the village in order to lease the pro¬ 
perty to his friend Bihari Lal, with 
whom he appears to be in collusion. 
The documents upon the record show 
that the rent in cash and kind for the 
land in dispute amounted to Rs. 713-4-0 
in 1908-09, Rs. 816-9-0 in 1909- 10. and 
Rs. 709 in 1910-11. The average for tiie 
three years comes to Rs. 746-4-0 per 
annum, and it is a matter of common 
knowledge that during the last few years 
the price of the produce and consequently 
of the landed property have gone up con¬ 
siderably. In these circumstances one 
would expect that the rent in 1916 would 
exceed the aforesaid average, but on the 
contrary we find that the rent reserved 
by the document executed by Raghbir 
Singh amounted to Rs. 532-14-6 only. 
There can therefore be no doubt that 
the transaction is detrimental toMt. Ram 
Kaur, and no reason has been shown why 
the lease was given for a period of five 
years. 

We have considered the evidence on 
the record and reached the conclusion 
that the transaction is wholy indefensible, 
and that the strange conduct on behalf 
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of Raghbir Singh can be abtribufced only 
bo his collusion with Bihari Lai. An act 
of this description done by the agent 
without the consent of the principal 
cannot be held to be binding upon the 
latter. We accordingly accept the appeal, 
and setting aside the judgment of the 
lower Court decree the plaintiff’s suit 
with costs throughout. 

r.M./r.K. Appeal accepted. 
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LeRossignol, J. 

Mt. Dehi —Defendant—Appellant. 

V. 

Bashi Ram and others — Plaintiff and 
Defendants — Respondents. 

Second Appeal No. 2306 of 1919, De¬ 
cided on lOth April 1920, from decree of 
Dist. Judge, Lahore, D/- 25th August 
1919. 

(a) Hindu Law — Maintenance — Widow 
may not be ousted from family house except 
to satisfy paramount claims. 

Ordinarily, a Hindu widow has .a right cf resi¬ 
dence in the family house and she may not be 
ousted except to satisfy claims which arc para¬ 
mount to her right of residence, which is a part 
of her right to maintenance. (,P 135 C 21 

(b) Hindu Law—Maintenance — Widow — 
Right of residence—Widow of divided mem¬ 
ber must liquidate debt binding on her hus¬ 
band unless incurred in fraud of ber rights 
—Husband lodng property—Thereis nothing 
from which widow can derive maintenance. 

The widow of an undivided member of a Hindu 
family can set up her right of residence against 
a purchaser for value, unless the alienation was 
for a family purpose, but the widow of a divided 
incmi)er is bound to liquidate any debt which 
was binding on her husband unless it was incur¬ 
red in fraud of her right. 

Where however the husband loses the property 
in his lifetime, there is nothing to which his 
widow can succesd as his heir or from which she 
can derive maintenance. [P 136 C 1] 

Manohar Lai —for Appellant. 

Gokal Chand Narang — for Respon¬ 
dents. 

Judgment. —The facts of this case are 
that the plaintiff in execution of his own 
decree against one Ratan Chand purchased 
Ratan Chand’s half-share in a house and 
now sues for possession by partition of 
that share. Ratan Chand has died and 
the claim to partition is accepted by the 
other cosharer, the brother of the late 
Ratan Chand, but is contested by Ratan 
Chand’a widow, who sets her right of re¬ 
sidence against plaintiff s claim. The trial 
■Court dismissed the suit on the ground 
that Ratan Chand was a wastrel and the 
moneys advanced to him by the plaintiff 


Ram (FjeRossigDol, J.) 

were not for necessity or family purposes 
and consequently the debt incurrel by 
him was not binding on his widow. The 
learned District Judge decreed for the 
plaintiff on appeal, on the ground tliat 
though Ratan Chand was addicted to 
drink, there was no evidence that the 
particular debts with which the case is 
concerned were tainted with immorality. 
This second appeal was then preferred 
and it is urged tliat the onus of proving 
that the debts were binding on the widow 
lay upon the plaintitY, wlio had not 
proved their nature. For the respondent 
it was contended that the right of resi¬ 
dence enjoyed by a widow was a right 
which was liable to postponement to the 
satisfaction of any of her husband’s debts, 
moral or immoral, and that in this case 
her husband had lost this property, i. e. 
his half-share in the house, in his lifetime, 
and nothing was left to which his widow 
could succeed as his heir, or from which 
she could derive maintenance. Hindu 
widow under ordinary circumstances has 
a riglit of residence in the family house 
[Hindu Law, hy Mulla, p 437; Trevel¬ 
yan’s Hindu Law, p. 76], and she may 
not be ousted except to satisfy claim? 
which are paramount to her right of resi¬ 
dence, which is a part of lier right to 
maintenance. 

I have been referred to a host of autho¬ 
rities, inter alia to MuUa’s Hindu Law, 
para. 468, Ramanandan v. Rangam- 
mal (l), Venkataynmal v. Andyappa 
Chetti i'i), Jaswanti y. Tej Narain (3), 
Talewand Singly y. Rukininai^), Jayanti 
Subbiah v. Alaynelu J\Iangam7)ia (5), 
Gauri v. Chandramani (6), Valu v. 
Ganga (7), Rajah Pirthi Singh v. Rani 
Raj Koxoer (8) and Manilal v. Bai 
Tara (9). From a perusal of these aublio- 
rities it appears that a distinction must 
be drawn between the case of the widow 
of a divided member of a Hindu family 
where the widow is her deceased hus¬ 
band’s heir, and the widow of an un¬ 
divided member who on her husband’s 
death does not succeed him but retains 
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a lieQ for maintenance on the property 


disallowance of certain items is challang€<l 


of the undivided family. In the latter 
case she can set up his right of resi¬ 
dence against a purchaser for value, un¬ 
less the alienation was for a family pur¬ 
pose. In the former, as she is not a cre¬ 
ditor of her husband’s estate but repre¬ 
sents him, she is bound to liquidate any 
debt which was binding on her husband 
(cf. JcLijanti Suhbi^h v. Alamelu Ma7tg- 
amma (5) and Mulla’s Hindu Law, 
para. 468] unless incurred in fraud of her 
right. In this case the debt was due by 
the husband and the property was lost 
by him in his lifetime. Had it been ne- 
cesssary to decide whether the debt was 
for a necessary purpose, I should have 
held that that had not been established. 
For the above reasons, I dismiss the ap¬ 
peal with costs. 

r.m./r.k. Appeal dismissed. 
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Rattigan, C. J. and Abdud Eaoof, J. 

Ram Si7igh —Plaintiff—Appellant. 

V. 

Ram Chand —Defendant—Respondent. 

First Appel No. 1654 of 1914 Decided 
on 19th May 1919. 

(a) Civil P. C. (5 of 1908), O. 7. Rr. 17 and 
18 and O. 12, Rr. 1 and 2 —Document relied 
Upon as basis of suit must be filed with plaint 
or produced at fir«t hearing—Such document 
produced at evidence stage —Defendant 
denying its knowledge—Plaintiff’s assertion 
as to Its being genuine is in sufficient. 

Whore a plaintiff relies upon a document .as a 
piece of evidence and it forms the basis of his 
suit it is 'incumbent upon him to produce it m 
Court when the plaint is presented, or at any 
rate, at the first bearing. The production of 
such a document by the plaintiff during his exa¬ 
mination as a witness, a considerable time after 
the filing of the plaint, creates grave doubt as>to 
the genuineness of the document and if the defen¬ 
dant denies all knowledge of the document or 
when how and by whom it was prepared, the 
mere assertion by the plaintiff that :t is a 
genuine document docs not amount toproof 
that it is. IP IIO 0 2] 

(b) Contract Act (9 of 1872.), S. 254 (5) 
Gross misconduct illustrated—Partner guilty 
of misconduct cannot claim dissolution. 

Where in a partnership business one of the 
partners destroys old account books, piepares a 
false balance-sheet, makes false entries in the 
books of the business and tries to deprive the 
business of a valuable asset, he is guilty of gross 
misconduct. 

A partner who is guilty of misconduct is under 
S. 264 (5), Contract Act, not entitled to claim 
relief from the Courts by asking for a dissolution 
of the partnership. LP 143 C 21 

(c) Court-Fees—Appeal against preliminary 
decree for dissolution of partnership, though 


requires only Rs. 10—Partnership 

A memorandum of appeal from a preliminary 
decree in a suit for di.ssolulion of partnership, 
which deals with certain items disallowed and 
which bears a court-fee of Rs. 10, is sufficiently 
stamped, as the question of disallowance is- 
merely incidental to the main relief. 

LP 143 C 2] 

Sheo Naraitt, Sewa Ram Singh — for 
Appellant. 

Mnhammad Skafi and Moti Sagar 
and Alool Chand —for Respondent. 

Judgment. —This appeal has arisen 
out of a suit brought by Ram Sing plain- 
tiff-appellant for dissolution of partner¬ 
ship and accounts under the following 
circumstances: Three persons, namely 
Ram Chand Ram Singh and Uma Shankar,, 
constituted a firm known by the name.of 
Ram Chand and Co. There was a dis¬ 
agreement between Uma Shankar and 
the oblier members of the firm and Uma 
Shankar had to retire under compulsion; 
or, to put it more accurately, was ex¬ 
pelled from the firm. This happened in 
November 1897. In order to fully com¬ 
prehend the facts relating to the disputes 
which subsequently took place, it is 
necessary to give a description of the 
above-mentioned partners who originally 
constituted the firm. Ram Chand used 
to carry on various kinds of business at 
Delhi in partnership with different 
persons from time to time. Ho did busi¬ 
ness in iron cloth, sundries and managed 
the affairs of the Diamond Jubilee Flour 
Mill and Oil Mills. In 1893 he was 
joined by Uma Shankar and at his sugges¬ 
tion started piece goods business. This 
Uma Shankar had no money and was 
expected to contribute his labour and 
skill. Ram Singh plaintiff was the clerk 
of one Mr. Kirkpatrick, a well-known 
Barrister of Delhi. In him Ram Chand 
had much confidence and used to employ 
him as his Counsel and legal adviser in 
his cases. It was then that he came 
across Ram Singh, in his capacity as the 
clerk of Mr. Kirkpatrick, and they be¬ 
came friends. In his statement before 
Court, Ram Chand described his relations 
with Ram Singh in these words: 

“I and Ram Singh were like brothers. I had 
fall confidence in plaintiff. He helped me and his 
master Kirkpatrick {>lso helped me, and treated 
me as his son. He the latter, writes to me now 
too in the style of a near relation.” 

It was under these conditions that 
Ram Sing joined the firm of Ram Chand 
and Uma Shankar, sometime in 1894. 
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All tho three became partners with 
certain specified shares. This continued 
up to November 1S97, when Uma Shan¬ 
kar had to retire. After that Bam Singh 
and Bam Chand re-adjusted their shares 
in the business, the former getting seven 
annas and the latter nine annas out of 
16 annas, and continued the partnership 
as a new concern. It was for the dis¬ 
solution of this partnership that the 
plaintiffs instituted this suit on the fol¬ 
lowing allegations: That in November 
1897 at the retirement of Uma Shankar 
the accounts of the firm were re-adjusted 
and whatever amount was due from a 
partner was shown against his name: 
that it was agreed tliat the amount put 
in by a partner or shewn due by a partner 
was to carry interest at 12' annas per 
cent, per mensem; that the business com¬ 
menced from 1st of December 1897, and 
the shares were fixed in the proportions 
stated above; that as there were disputes 
and misunderstandings between the 
plaintiff and the defendant, it was im¬ 
possible to continue the business and 
that, therefore the plaintiff gave the 
defendant a notice to dissolve the part¬ 
nership on 9th February 1911. This the 
plaintiff stated to be the cause of action 
for his suit. Later on the ground for the 
action wasamplified by a statement alleg¬ 
ing misconduct and dishonesty on the 
part of the defendant. The plaintiff 
prayed for the following reliefs: (a) the 
partnership between the plaintiff and 
the defendant may be declared as dis¬ 
solved ;and if in the opinion of the Court 
it may not have already been dissolved, 
it may be dissolved and the business 
wound up; (b) an account relating to the 
partnership be prepared and: (c) a Be- 
ceiver may be appointed. 

The suit was contested by the defen¬ 
dant on the following pleas: that the 
business was started by him and that he 
had taken Uma Shankar and the plaintiff 
as partners in the firm, on the condition 
that they would have nothing to do with 
the continuance of the firm, and would 
be entitled to separate only with his con¬ 
sent. The fact of Uma Shankar’s separa¬ 
tion in the month of November 1897 was 
admitted as correct, but the allegation as 
to the amounts being shown against the 
partners at the time was denied. The 
shares stated by the plaintiff were taken 
exception to and they were stated to bo 
in the proportion of six to ten. The 


agreement as to the payment of interest 
was also denied. Tlie plaintiff’s right to 
claim dissolution of partnership was 
challenged on tho ground of gross mis¬ 
conduct on his part. There were certain 
other subsidiary pleas relating to the 
amount of Court-fee and to the prayer for 
the appointment of a Beceiver, etc. It was 
also pleaded by the defendant that the 
plaintiff was in possession of the entire 
account and that becould not fully answer 
the claim without the production of the 
account books in Court. A replication was 
on behalf of the plaintiff traversing the 
pleas put forward hy the defendant. In 
this replication a charge of dishonesty 
and misconduct was explicitly made 
against the defendant and the defendant 
was challenged to allege specific acts of 
misconduct with which he intended to 
charge the plaintiff. 

In compliance with the order of the 
Court the defendant filed a petition on 
2nd .\ugust 1911, in which he charged 
the plaintiff with manipulating the ac¬ 
count books to the injury of the firm and 
gave a list of wrong entries made by the 
plaintiff' for his benefit. This petition is 
printed at p, 215 of the printed book. In 
paras. 2 and 3 it was alleged that the 
plaintiff' on behalf of the firm worked as 
Managing Agent of the Imperial Oil, Soap 
and General Mills Co., Ltd., bub fic¬ 
titiously transferred the said business 
to his master, Mr. Clarence Kirkpatrick, 
to the injury of the firm and that the 
plaintiff tried to deprive the firm of the 
office of Managing Agent of the Diamond 
Jubilee Flour Mills. Ltd. The plain¬ 
tiff in his turn filed a petition on 3rd 
August 1911 replying to the specific 
charges made against him.. With respect 
to the alleged wrong entries the plaintiff 
stated that they had been made under 
the defendant’s supervision and with his 
knowledge and consent and that at any 
rate the alleged acts did not amount to 
misconduct and were pure matters of ac¬ 
count. Begarding the charge of fictitious 
transfer of the Mills to his master 
Mr. Kirkpatrick, the plaintiff in para. 2 
made the following statement : 

“As a matter of fact defendant for a consider¬ 
able time worked as managing agent of Diamond 
Jubilee Fiour Jlills as well as Oil and Soap Mills 
Co., but finding himself unable and incompe¬ 
tent to manage the affairs of the latter mills, he 
approached Mr. Clarence Kirkpatrick, who was 
the sole director of the mills, with a request that 
he might take over the management. According 
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to defondant's wishes ^Fr. Kirkpatrick took over 
the management and plaintifi only worked the 
mills under him.” 

I'pon these pleading's the Court on 4th 
August framed five issues. Issue 1 raised 
the question of insufficiency of the court- 
fee. which was tried as a preliminary is¬ 
sue, and was decided in favour of the 
plaintiff on I'ith August 1911. Issue 2 
raised the question whether it was agreed 
between tlie parties that Ram Chand 
would be the sole manager of the partner¬ 
ship business and that none of the part¬ 
ners would be at liberty to retire with¬ 
out his consent. Issue 3 related to the 
tjuestion whether the defendant had been 
under the undue influence of the plain¬ 
tiff, who had thus been enabled to make 
entries, suiting his purpose. This issue 
was framel in consequence of a state¬ 
ment made by Babu Pyare Lai, defen¬ 
dant's pleader, alleging undue influence 
of the plaintiff and the helplessness of 
the defendant. The most important is¬ 
sues were Nos. 4 and 5, which were 
framed in these words : (No. 4). Do the 
acts alleged by the defendant in his re¬ 
joinder amount to misconduct, and if so, 
is the plaintitf guilty of such acts and 
does this disentitle him to a decree for 
the dissolution of partnership and the 
winding up of the partnership accounts ? 
(No. 5) Is the plaintiff's share seven 
annas in the rupee ? 

The above issues were considered suffi¬ 
cient by the Court for the purpose of 
determining the question whether a pre- 
liminary decree should or should not be 
passed. After framing the issues the 
Court proceeded to consider the question 
of the appointment of a receiver and 
while holding that it was not necessary 
at that stage to decide the question of 
misconduct raised by tlie parties, it de¬ 
cided to appoint a receiver to safeguard 
the interests of the parties. Mr. Suraj 
Narain, advocate, was accordingly ap¬ 
pointed the receiver with directions to 
take possession of all the partnership 
books and property and to manage the 
osbate. The receiver had some difficulty 
ill getting possession of the books and 
papers relating to the business of the 
firm from the parties. They wore how- 
over recovered after some trouble. Ram 
Singh professed to have handed over all 
the books and papers relating to the busi¬ 
ness, which he had in his possession. His 
counsel Mr. Kirkpatrick stated on 12th 


August 1911, that the receiver had 
taken possession from the plaintiff of 
all the books and assets in plaintiff’s 
possession, and asked the Court to direct 
the receiver to take over from the 
defendant all the books, papers, and as¬ 
sets of the firm in defendant’s posses¬ 
sion or under his control. On 2nd Jan¬ 
uary 1913, the defendant urged certain 
additional pleas and asked the Court to 
frame afresh the issues previously struck. 
This was opposed by the plaintiff. The 
Court at first refused to accede to the 
request of the defendant, holding that 
it was unnecessary to go into the ques¬ 
tion of interest at that stage, but even¬ 
tually on 2nd January 1913 recorded the 
following order: 

” Ordered again as the defendant says that 
most of the items objected to by the defendant 
relate to interest charged by the plaintiff, and 
as the debit on account of interest amounts to 
misconduct, the question of interest must bo 
enquired into in the proceedings of the prelimi' 
naev decree. I add the following issue: Is the 
plaintiff entitled to any interest, and if so, at 
what rate?” 

Another application for amendment of 
issues was made on behalf of the defen¬ 
dant on 8th April 1913 again asking the 
Court to add certain issues. One of 
them was to the effect whether the i>lain- 
tiff was entitled to dissolution of part¬ 
nership and winding up the business in 
spite of misconduct. Issue 2 suggested 
was “ Can the partnership business be 
carried on only at a loss?” The Court, 
while refusing to amend issue 4 as already 
framed, by an order dated 7th May 
1913, decided to add issue 2- above quo¬ 
ted. Thus there were altogether seven 
issues which the Court had to decide. 
Issue 1 relating to Court-fee, as we 
have stated above, bad already been de¬ 
cided. On issue 2 the Court, after 
considering the evidence and the law ap¬ 
plicable to it, came to the conclusion 
that the defendant had not succeeded in 
making out that a partner could not re¬ 
tire without his consent. It held that 
as the partnership was nob proved to have 
been entered into for any fixed term, the 
plaintiff could retire from it at any time. 

Issue 3 was also decided against the 
defendant, as there was no positive 
evidence of undue influence being exer¬ 
cised by the plaintiff on the defendant. 
The Court however while dealing with 
this issue indicated that it had reason 
to think that Ram Singh had taken ad- 
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vantage of his position and had forged 
«ome entries in his favour and had domi¬ 
nated the whole concern. Issue 5, also, 
the Court decided in favour of the 
plaintiff and held tha,t his share in the 
concern was seven annas and that of the 
defendant nine annas as stated in the 
plaint. This decision has been accepted 
by the defendant as stated before us by 
his learned counsel. There remains no 
question about it now. Issue 6 related 
to the question of interest and it 
had been framed at the special request 
of the defendant, for the reason stated in 
the order of the Court recorded on 22nd 
January 1913 to which we have already 
referred. As stated therein the issue 
was framed particularly with the pur¬ 
pose of determining the question whether 
the debit on account of interest in favour 
of the plaintiff amounted to misconduct. 
The Court in dealing with the evidence 
bearing on this issue came to the conclu¬ 
sion that the plaintiff had been guilty of 
making interpolations in the accounts for 
his benefit and to the injury of the defen¬ 
dant. The Court also held that the plain¬ 
tiff had been guilty of destroying account 
books and of making clandestine entries in 
the cash books and the ledger books of 
thfe firm without the knowledgeor consent 
of the defendant during his absence from 
Delhi. After a close examination of the 
several entries as to interest to the credit 
of the plaintiff in the cash books and 
ledgers, it came to the conclusion that 
they were suspicious and unreliable. 
There being no direct evidence regarding 
the alleged agreement to pay interest and 
the entries in the books being unreliable 
and insufficient to establish the course of 
conduct relied upon by the plaintiff, the 
Court held that the plaintiff had failed 
to establish his right to claim interest. 
It further held that under the law ap¬ 
plicable to partnership, also, the plain¬ 
tiff was not entitled to advance this 

claim. 

la dealing with issue 4 the Court 
curiously enough entirely lost sight 
of the reason for which issue 6 had 
been framed and of its finding on the 
said issue, and recorded a finding which 
it is difficult to understand In its 
opinion it was not necessary to decide 
issue 4 at this stage, as it consisted of 
a number of items which legally be gone 
into at the time of passing the final de¬ 
cree. The question of misconduct has 
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been summarily disposed of with tliese 
few words: 

'‘Regarding accounts of misconduct such .as 
the transferring the agency of the Mills to C. 
Kirkpatrick or depriving the office of Managing 
Agent of the D.J.P. Mills, there is no evidence.” 

In the result the Court passed a pre¬ 
liminary decree in favour of the plaintiff 
declaring his share to be 7/16ths and 
that of the defendant 9/l6th9, with a 
further declaration that the partnershii> 
shall be deemed to have been dissolved 
on 11th February 1911, the date of the 
notice given by the plaintiff to the defen¬ 
dant. The Court also gave certain direc¬ 
tions as to the taking of accounts. One 
of these directions, No. 3, is thus stated 
in the judgment and the decree: 

'‘.\n account of all dealings and transactions 
between plaintiff and defendants from December 
1897, with the instruction that the debit of 
Rs. 7,559 against defendant and credit of Rupees 
3,133 in plaintiff’s favour are forgeries and are 
to be struck off, and all the entries relating to 
interest payable to either partner are wrong.” 

Both the parties being dissatisfied with 
the decision and the decree of the lower 
Court have come up to this Court. The 
plaintiff has appealed and the defendant 
has filed objections. The case has been 
argued at some length before us and the 
hearing of the appeal has occupied several 
days. A preliminary objection was raised 
by the learned counsel for the respondent 
with reference to a note appended to the 
memorandum of appeal. Two alternative 
arguments were addressed to us in this 
connexion. In the fiist place it was 
argued that having regard to the state¬ 
ment contained in the note, tlie appeal 
was confined only to the question of 
liability to charge interest and that no 
appeal was made with respect to the 
items of Rs. 7,559-14-7 and Rs. 3,133-15-7 
which had been disallowed and declared 
to be forgeries. On this ground we were 
asked to strike off the plea No. 9 taken 
in the memorandum of appeal. In the 
alternative it was contended that if the 
appeal related to the above mentioned 
items also, the memorandum of appeal was 
not sufficiently stamped, as a court-fee of 
Rs. 10 had been paid. In our opinion 
however the appeal on the question of 
interest was sufficiently stamped and the 
question relating to the two items was 
incidental to the question of interest. 
We therefore overruled the preliminary 
objection and proceeded to hear the 
appeal on the merits. The principal ques¬ 
tion therefore argued before us was that 
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of interest, which was raised in Issue 6. 
The appellant’s counsel complained in 
the first instance that his client had been 
prejudiced by the manner in which the 
lower Court had dealt witli the question 
of interest. He contended that this 
question more appropriately related to 
the examination of the accounts by the 
Commissioner and ought not to have 
been dealt with in the proceedings relat¬ 
ing to the passing of the preliminary 
decree and that, as a matter of fact, the 
Court made the parties to understand 
that the issue relating to the interest 
was framed merely to enable the Court 
to determine the question of the plain¬ 
tiff’s misconduct. He argued that owing 
to this impression his client did not pro¬ 
duce evidence to prove the alleged agree¬ 
ment or to establish the custom of tlie 
trade for charging interest. The clear 
wording of the issue however gave no 
room for such a misapprehension and 
there is no force in this contention. If 
the plaintiff did not choose to produce 
evidence in support of his claim he ought 
to blame himself. The whole trend of 
the plaintiff's deposition clearly shows 
that he perfectly understood what was 
required of him by way of proof on the 
question of interest. This matter how¬ 
ever is not very material in the view that 
we are inclined to take of the case. We 
will take it for granted that the issue 
was principally framed witli the object 
of determining the question whether the 
plaintiff had been guilty of gross mis¬ 
conduct, and in fact this very question 
is specifically raised in para. 1 of the 
cross-objections tiled on behalf of the 
respondent. 

The oral evidence given by the plain¬ 
tiff in support of his case consists only 
of his own deposition, in which he clearly 
states that he was in possession of the 
old account books relating to the period 
preceding 1897, wliich he burnt and des¬ 
troyed. One has only to look at his 
deposition to find how he conducted him¬ 
self. The documentary evidence on be¬ 
half of the plaintiff consists of a memo¬ 
randum of accounts marked P. W. 1, 
entries in account-books, and certain 
correspondence. The most important 
piece of evidence relied upon by the 
plaintiff is the document P. W. 1. This 
is translated and printed at pp. 11 and 
12 of the i)aper-book. At the foot of 
this document we find a memorandum 
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showing the debits and credits of the 
three partners Ram Chand, Uma Shankar 
and Ram Singh. The total loss of the 
firm is shewn to have been Rs.24,467-6-5. 
According to this memorandum there was 
a debit of Rs. 7,559-14-7 against Ram 
Chand and a credit of Rs. 3,l3b-15-7 in 
favour of the plaintiff. This sheet is said 
to have been prepared at the time of the 
separation of Uma Shankar from the firm. 
The first indication of this memorandum 
was given in para. 2 of the plaint in 
these words: 

“In November 1897 the accounts of the firm 
having been adjusted, the said Uma Shankar 
separated and whatever amount was due from a 
partner was shown against his name.” 

Speaking of this balance the plaintiff 
stated in his deposition tliat there was a 
debit of Rs. 7,559-14-7 against Ram 
Chand. He went on to state that: 

“this balance was found when Uma Shanka^ 
prepared the account. The whole of exhibit 
P. W. 1 is in Uma Shankar’s hand, except the 
pencil writing at the end opposite the accounts 
of Ram Chand and Uma Shankar which are in 
my hand. This figure includes interest. The 
entry itself does not show the fact, Tho rate of 
interest charged is 12 annas per cent. ^ly ac* 
count opens at p, 102 of ICbata on 1st December 
1897. There is credit entry of Rs. 3,133*15-7 in 
my favour by balance to date. The' balance^ is 
also entered in exhibit P. W. 1, This item in¬ 
cludes interest at the same rate. The entry does 
not by itself show this fact. My private account 
shows the detail of interest.” 

It is evident from para. 2 of the plaint 
read with the statement of the plaintiff 
that the basis of the plaintiff’s claim as 
to interest was this Exhibit P. W. 1, 
which is described by him as the balance- 
sheet prepared at the time of Uma 
Shankar’s separation. It is therefore 
necessary to examine the nature of this! 
document with some care. The old 
account books from which this alleged 
balance sheet was prepared bad according 
to his own admission been burnt by him. 
The plaintiff by his own action has made 
it impossible to check the correctness of 
the entries of this document by compari¬ 
son with the entries in the old account 
books upon which it was based. This 
being the basis of his claim, one would 
have expected that he would have filed 
it along with the plaint. But this be 
did not do. According to O. 7, Br. 
and 18, it was incumbent on the plaintiff 
to have produced it in Court when the 
plaint was presented and to have entere 
it in the list of documents annexed to 
the plaint. If he intended to rely upon 
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it as a piece of evidence in the case, he 
ought to have produced it at the first 
hearing as required by 0.12, Rr. 1 and 2. 
Even this the plaintiff did not do. It 
was produced by him, during his exami¬ 
nation as a witness in the case, on 11th 
June 1913, more than two years after the 
filing of the plaint. 

This circumstance throws grave doubt 
on the genuineness of this documeut. The 
next question which we have to consider 
relating to Exhibit P. W. 1 is whether 
the plaintiff has succeeded in proving it. 
The defendant has denied all knowledge 
of it. He does not know when, how and 
by whom, it was prepared. The hand¬ 
writing is not known to him. Plaintiff 
states that it was written by Uma Shan¬ 
kar, but the latter denies having done so. 
At any rate, he does not prove it. He 
does not remember having ever seen this 
document and although he states that a 
great portion of the handwriting appears 
to be his, he is not prepared to swear 
that it is in his bandwriting. The plain¬ 
tiffs’s mere assertion does not amount 
to proof. The learned Judge of the Court 
below remarks in his judgment that: 

“it 18 not clear where this document lay all this 
time, still I think the plaintiff has established 
the genuineness of the document. By genuine¬ 
ness I mean that he has proved that it is not 
forged, except a zero in pencil which raises his 
credit balance ten times. Plaintiff admits the 
zero to be in bis own hand, •inserted subse¬ 
quently.” 

We confess that we find it difficult to 
comprehend the meaning of this finding. 
This remark of the learned Judge is 
hardly reconcilable with what he has 
written about the document in the subse¬ 
quent pages of his judgment. We are, 
however, clearly of opinion that the 
document has not been proved according 
to law by the evidence on the record. In 
any case it has not been proved that it 
was prepared at the time of separation of 
Uma Shankar as a memoranduju to serve 
the purpose of representing the state of 
accounts at the time. As we have al¬ 
ready remarked, there is nothing to show 
that it was prepared with the knowledge 
and consent of Ram Chand. If we are 
to believe the plaintiff, the balances 
shown in this document were to form the 
basis for the future accounts of the 
newly constituted firm. This document 
therefore ought to have been prepared 
with due formality and ought to have 


been signed by tlie partners. A good deal 
of argument was addressed to us on tho 
question whether the document was or 
not to be treateJ as a formal l)alance- 
sheet and whether the entries contained 
in it afforded evidence in support of tlie 
plaintiff's contention that interest was 
chargeable between the parties. Having 
regard to tho view which we have taken 
of the case, it is not necessary for us to 
go into all the details into which the 
learned Judge has gone. lu a very ex- 
haustive judgment he has come to the 
conclusion that the claim for interest lias 
not been satisfactorily established. We 
shall only refer to those portions of the 
accounts which have a bearing on the 
question of misconduct. In the new 
books of account which were opened from 
1st December 1897, the debit balance of 
Rs. 7,559-14-7 against Ram Chand and 
the credit balance of Rs. 3,133-15-7 in 
favour of Ram Singh, if genuine, should 
have been entered at the commencement, 
but an examination of the ledger and the 
cash-book relating to that period dis¬ 
closes a very suspicious and unsatisfactory 
state of things. 

There are two ledger-books of that 
period. They are marked A and B and 
are referred to as such in the state¬ 
ments of the parties and in the judg¬ 
ment of the lower Court. Originally as 
found by the lower Court, the ledger 
B was in use and subsequently the ledger 
A was prepared from the ledger B and 
was continued thereafter. We entirely 
agree in the conclusion arrived at by the 
lower Court that the ledger A was a copy 
and the ledger B was the original. There¬ 
fore the debit item of Rs. 7,559-14-7, if 
genuine, should have found a place in the 
ledger B, but it is not to be found in that 
ledger at all. It is however to be found 
in ledger A at p. 46 where it was inserted 
subsequently without the knowledge of 
Ram Chand. We find in the judgment 
of the lower Court a clear description of 
the interpolation made by the plaintiff. 
We quote the particular passage from his 
judgment : 

” Eeferring to the memo, in Exhibit P. W. 1 
there is no item of Rs. 7,559-14-7 shown to the 
debit of Rim Chand in the ledger B. In ledger 
A this item, which represents the difference of 
two items Rs. 11,121-10*9—Rs. 3,565-12-2, ap- 
p6d>rs iu lcdg6r A but in iDost suspicious circuni' 
stances. The figures are inserted just below the 
red line and after the first line of the p. 46, 
where Ram Chand’s account begins. It is not 
contained in the total of the page or in any sub- 
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ceoiuent page in tbe ledger* They are given in 
rencii. At the end of April 1899 the 
balance in Ram Chand's khata is Rs. an 

the debit balance Rs 11,047 These are found 
in both the hooks. Thus the debit of Rupees 

7 559 - 14 *T asckinst Ram ChaDd in ledger 

clear interpolation. This balance 

to be incorporated till 1st January 1902 whmi Jt 
is included in pencil 

■ifter the P. W. 1 was prepared. Ledger A was 

opened after ^lay 1899. as ledger B 
that period * and as the item does not appear in 
thfledger at the right place, ‘he conelnsion^ 
that it was inserted when the ledger 

We have looked at the suspicious entry 
in the ledger, which clearly appears to 
liave been squeezed in between the red 
line and blue line at the top of P- ^o. 

It is in a different handwriting and was 
no doubt inserted without the knowledge 
of Ram Chand. At p. 150 of_tlm ledger 
\ there is an entry of Rs. 2o.32o_^-0 to 
the credit of Ram Chand and Rupees 
11 047-8-3 are shown to his debit on 
28th April 1899. Similar entries are to 
be found on the same dates in Ledger B, 
pp 206 and 207. It is therefore clear 
that on 3rd May there xvas a cre¬ 

dit balance of Rs. (25,325-11,047) 14.278 
But in spite of this the above mentioned 
debit Nvas entered in Ram Chand sac- 
count. Subsequently on 1st January 190:^ 
tliis debit of Rs. 7,559-14-7 was carried 
into the totals at p. 100 of the Ledger, 

In the same manner the credit balance 

of Rs. 3,132.15.7 in plaintiff’s fav- 

our did not find a place m the 

original Ledger B and m the same 

ner was inserted in red 

plaintiff at the page just below the red 

Unhand above the first line. A reference 

to Ledger C, bottom of p. 119. 
show that the closing balance on 31st 
December was Rs. 28,844-9-2 and this 
total was carried over to the next pa^e 
above the red line. There was a space 
left at the bottom of the p. 119._ Ram 
Singh utilized this space inserting the 
bguresofRs. 4,557-7-9. This had the 
effect of raising tlie total to Rupees 
33 402 O^ll- Tills total had to be earned 
ov;r to the next page He therefore scored 
oyer the original total of Bs. 28,844-9 
entered over the red line and squeezed m 
the new total between the said red line 
and the first line at the top of the page. 
This also shows a clear interpolation. 
At p 108 of the cash-book No. 7 on the 
credit side under date 30th September 
1907 we find the following two entries: 


P. 130 Ledger 


Interest Account. 

Amount of interest till 31st 
December 1905 as per Sar- 
darji’s book=Rs. l,915-8'0. 

Interest Account 

P. 130 Ledger To Sardarji’s interest till 31st 

December 1906 as per Sat- 
daiji’s book=R. 2,532-4-0. 

The mention of Sardarji’s book in 
these two entries clearly shows that Sar- 
dar Ram Singh had his private account- 
book from which the entries as to inter¬ 
est in his favour wore taken and entered 
in the cash book of the firm. This dis¬ 
closes the source from which the different 
figures relating to interest w'ere probably 
taken and interpolated in the books. Ap¬ 
parently the so-called balance-sheet, Ex¬ 
hibit P. W. 1, was also compiled from 
the private account-book of Ram Singh. 
There is a clear indication as to this in 
his deposition. Speaking about the cre¬ 
dit balance of Rs. 3,133-15-7 he stated 

"^the balance is also entered in Exhibit P. W. 1. 
This item includes interest at the same rate. Tha 
entry by itself shows the fact. My private ac¬ 
count shows the detail of interest.” 

This reference to the private siccount 
show^ that it was on the strength of 
these accounts that the plaintiff mani¬ 
pulated the entries in the account books 
of the firm. All these entries relate to 
interest and were subsequently inter¬ 
polated for the purpose of supporting the 
claim to interest, which the plaintiff 
contemplated to make. An exammation 
of these entries in the ledgers and the cash 
books discloses their suspicious character. 
The Court below has characterized them 
as interpolations and forgeries and we 
ourselves, after examining the original 
books have come to the same conclusion. 
We entirely agree with the lower Court 
in its findings as to the character of ths 
accounts. Tliere are some more entries 
of the same character into which the 
lower Court has gone with more or less 
detail. "We shall refer at least to one 
other entry which clearly discloses the 
high handedness of the plaintiff. It is 
an entry made in the cash book on 31st 

December 1901, and runs thus: 

Debit Side 
Interest Account. 

P 149 of the Ledger To amount of interes 

Rs. 2 , 169 - 12 - 0 . 

General Charges Account. 

Amount of Court fee, value of two bam 
carts, etc., as per detail attached herewith 

Rs. 2,387-11-9. . 

This entry is to be found at p. ^ 
the cash book. It is evident from 
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cash book that the aocount of the year 
was closed at p. 92, because after that the 
account of the year 1902 had been com¬ 
menced and entries relating to that year 
up to 15th January 1902 were made 
covering about six pages. The plaintitY 
Ihowever had to include this particular 
[entries in the account of the year 1901. 
Therefore the entries relating to the year 
1902 covering these six pages were scored 
through and this entry of 31st December 
was made. This is in the handwriting of 
the plaintiff himself. The account of the 
year 1902, which has been scored tlirough, 
was transferred to the next cash book. 
From this it is easy to see that this entry, 
though dated 31st December 1901, must 
have been written after 15th January 
1902. There is evidence to be found in 
the defendant’s account showing that 
Ram Chand was absent from DMhi from 
Slst December 1901 to 15th January 
1902. This interpolation therefore must 
have been made while the defendant was 
not on the spot. The plaintiff sent a 
latter, dated 27th December 1901, to 
Lala Inder Pershad and Shib Shankar, 
the concluding words of which were 
these: 

“I shall send to you Hs. 2,500. This amount 
of Rs. 2,500 is the same, liability for which had 
been transferred at this place. Even now I would 
have got the liability transferred, but I am un¬ 
able to do so because Lala Ram Chand is not 
here. He has gone to Calcutta. Kindly reply this 
letter by return of post so that I may be satis¬ 
fied.” 

This letter is translated and printed at 
p. 379 of the printed record. At the same 
page there is a letter, dated 8th January 
1902, from the firm Ram Chand & Co,, 
to Messrs. Barlow and Co., in which the 
following statement is to found: 

"Out Lala Ram Chand has not yet returned* 
and on bis arrival we shall send you finish and 
quality as requested.” 

At p. 380 there is a letter, dated 31st 
December 1901, by Ram Singh to Lala 
Inder Pershad Shib Shankar in which 
tlie former says that *‘lf Lala Ram Chand 
had been here I would not have felt any 
difficulty.” These letters are admitted 
by the plaintiff in his deposition at 
p. 240 to have been signed by him. Ram 
Chand in his evidenceabout the entries of 
31st December 1901 states as follows:— 

''The entries of 31st December 1901 in the cash 
books were never made in my presence. On Slst 
December I was in Calcutta.” 

Thus, as found by the Court below, it 


is clear that the plaintiff took advantage 
of Ram Chand’s absence and some time 
after cancelled all the accounts and in¬ 
serted the entry about interest. In conse-| 
quence of these interpolations the plaintiff| 
has made all the account books from the: 
begininng tothe end worthless and unreli-' 
able. Besides this the plaintiff has injured 
tho firm in other ways also. Although 
he has denied the charge of transferring 
the agency of the mills to C. Kirkpatrick 
and depriving the firm of the office of 
the Managing Agent of the Diamond 
Jubilee Flour Mills, yet his very denial: 
proves the truth of the defendant’s) 
allegation. His reply to the defen¬ 
dant’s rejoinder, dated 3rd August 1911 
printed at p. 216, has already been re¬ 
ferred to by us. In this the plaintiff 
admits that Mr. Kirkpatrick took over 
the management, and plaintiff only worked 
the mills under him; but he adds that 
this was done according to the defen¬ 
dant’s wishes. Having regard to the re- 
lations between the parties at the time, 
it is difficult to give any credence to this 
assertion. We prefer to believe the state¬ 
ment of the defendant that (i) the plain¬ 
tiff, while working as Managing Agent 
of the mills, transferred the same to his 
master Mr. C. Kirkpatrick to the injury 
of the firm and is still working there; and 
(ii) that the plaintiff tried to deprive the 
firm of the office of Managing Agent of 
the Diamond Jubilee Flour Mills Co.. 
Limited, which was a valuable asset of 
the firm. The defendant has made his; 
sworn statement on tlie subject which is 
to be found at p. 269 of tho printed 
paper-book. From the evidence on the 
record it is therefore clear that the plain¬ 
tiff has been guilty of gross misconduct. 
He has destroyed the old account books, 
has falsely prepared a balance-sheet Ex. 
P. W. 1, has made false entries in the 
books and has tried to deprive the firm' 
of a valuable asset. Having done all this 
he has had the audacity of coming into 
Court with a prayer for an equitable re¬ 
lief. We have to decide whether he is 
entitled to such a relief. 1 

The question has been very clearly an¬ 
swered by a Division Bench of the Punjab 
Chief Court in a well-considered judgment 
in the case of Bagwan Das, etc., v. 
SkimbuNath, Second Appeal No. 8 o/1902 
decided on 17th June 1909. The law laid 
down in the following passage fully ap¬ 
plies to the facts of this case: 



144 Lahore 


‘ The last Question which we have to decide is 
bis own acts^o claim relief 

U obvious from the uX- 

'tract Act that the partner who is himself guiH> 
‘of misconduct is not entitled to sue for a dis- 
■olXn of partnership, and this provision of the 
Uwisin accordance with the prac^ce of the 
Courts in England. In Lindley on Partiiership 

|:°r“^:L“r!Tu/a:La 4“t b,aa 

;Shirth“coutT^^ 

b, ->-onductmg himseu .nd.^rendenog ^ 

the ,^1.^8 upon which Mr. Lai 

“ “j=3,>“ ,n“r.; I' 

o^i f5) Indian Contract Act. 

The ground No. 1 taken m the cross- 

odiections must prevail. We accordingly 

hold that the plaintiff is not entitled to 

any of the reliefs claimed by him We 

allow the objections with costs and dis- 

mi=s the suit ^vith costs throughout. 

The appeal necessarily fails and we hereby 

a;Qmiss it with costs. 

u m./R.K- Appeal dis missed, 

—(1) [lecBj 3 Ch. A. sey. 
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Inder Sain and of/iers — Convicts— 
Appellants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 636 of 1919, De¬ 
cided on 27th April 1920 from order of 
Special Magistrate, First Class, Rohtak, 
D/- 30th September 1919. 

a) Penal Code (1860). 149-Word of¬ 
fence” does not include offence under Kail- 
'ways Act. S. 126. 

The word “offence” in S. 149 means only an 
offence under the Penal Code and does not in¬ 
clude an offence under the Railways Act. Con¬ 
sequently a conviction under S. 126. Railways 
Act, read with S. 149, I. P. C.. is illegah ^ 

(b) Criminal P. C. (1898), S. 164-State¬ 
ment recorded in presence of police is not 
properly recorded. 

A statement cannot be said to bo properly re¬ 
corded under S. 164, if a Police Officer is present 
at the time and is allowed to put questions to 
the witness. LI* 159 C 1] 

(c) Criminal Trial— Witness- Statements 
of witness withholding information about 
offence cannot be relied on. 

Statements of witnesses who do not say any¬ 
thing about the commission of an offence which 
they have witnessed to anybody till the time of 
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their examination by the police, and who on 
being questioned previously stated that ^bey 
knew nothing, cannot be relied on. LPil59 C Ij 

Gokul Chand Naranrj —for Appellants. 
Shiv Narain —for the Crown. 
Judgment.—This judgment will dis¬ 
pose of ten appeals, namely, Nos. 636, 
637, 690 to 694, 755 and 790 of 1919 and 
77 of 1920. Of the appellants in these ap¬ 
peals, three namely, Kishan Sahai, Kuria 
and Hira Lai, have been convicted under 
S. 126, Railways Act, of loosening^ rails 
and sleepers, on the Parnala Railway 
Bridge with intent to endanger the safety 
of persons travelling on the railway; two, 
namely, Chankas Rai and Tara Ghand, of 
abetting that offence, and seven, namely: 
Inder Sain, Jowala Pershad, Lajja Ram, 
Hari Ram, Bakhtawar, Jas Ram and 
Kanshi Rara, of being members of an 
unlawful' assembly, some members of 
which, in prosecution of the common 
object, loosened rails and sleepers on the 
Parnala Railway Bridge with the intent 
aforesaid. It is not disputed that early 
on the morning of 14th April 1919 an 
attempt was made to remove rails on the 
Parnala Bridge which is about a mile 
from the Bahadurgarh Station in the 
Lahore direction. All the guard sleepers 
on the bridge were broken off and thrown 
away, and the bolts and fishplates and 
some dogspikes of one rail were removed, 
and other damage mentioned by Harsa 
Singh, Sub Way Inspector (P. W. 8), was 
done. Fortunately the work of remov¬ 
ing the rail had not been completed when 
the 4.Down mail train arrived at about 
7-15 a. m. and the train passed over the 
bridge in safety. 

About 250 yards from fclie bridge on 
the south side of the line, (i. e., the right 
side as one goes from Lahore to Delhi) is 
the village of Parnala near the railway 
station, which is also on the south side 
of the line, are the old and new Mandies 
of Bahadurgarh, the old Mandi lying 
between the station and the new Mandi. 
The town of Bahadurgarh lies to the 
south of the Mandies. Four of the ap¬ 
pellants are railway employees at Baha¬ 
durgarh Station, Chankas Rai being the 
Station Master, Tara Chand, the time¬ 
keeper, Kuria, a hammerman and Han 
Ram, a trollyman. Kishan Sahai is a 
carpenter working in the old Mandi, 
Kanshi Ram is a Seerstary of the Muni¬ 
cipal Committee of Bahadurgarh. Of the 
remaining appellants Hari Ram is a ser- 
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Tank of a shopkeeper of the now Manli 
and the others are all shopkeepers and 
Bauias of that Mandi, Jas Ram being 
the Chaudhri. The proseoution story is 
as follows ; For some days before the 
•occurrence there was unrest and excite¬ 
ment among the people at Bahadurgarh. 
On 5th, 6th and 7tli April political 
meetings attended by some of tlie ap¬ 
pellants were held at which speeches 
wore made against the Rowlatt Act 
and on other subjects. On the 6th and 
11th a hartal was observed. On the 
I3fch a press message was received at 
Bahadurgarh Station to the effect that 
strikes had taken place among the rail¬ 
way staff at other stations. At about 2 
or 2-30 a.m. on • the 14th the appellant 
Tara Chand, accompanied by the Assis¬ 
tant Station Master Panna Lai and 
Udho Das (who have been acquitted by 
the Magistrate) and two other railway 
■employees, went to the new Mandi with 
the idea of bringing people to the station 
and getting them to join in committing 
some mischief, and in order to collect 
them they resorted to the expedient of 
having an alarm of “thief” raised, pre¬ 
tending that a cow belonging to Panna 
Lai had been stolen. Having collected 
some people and addressed them they 
returned to the station, taking with them 
some men from the old Mandi on the 
way, and they were joined at the station 
by about a dozen men from the new 
Mandi. Those men went to the station 
[master and consulted with him as to 
what was to be done. After this con¬ 
sultation which took place at about 4 or 
4-30, the Mandi people returned to the 
Mandi. Some time later a number of 
the Mandi people collected and went to 
the Parnala Railway Bridge. Kuria and 
Hira Lai also went there with a wrench 
and a crowbar which they had got from 
Badna mate under Tara Chand’s orders. 
The men set to work to remove the rails, 
but the train arrived before they could 
accomplish their object and they ran 
away. 

The theory for the defence briefly is 
that the crime was committed by the 
people of the Parnala village, one or two 
menials employed on the railway being 
also in the conspiracy, and that Kanwal 
Bingh, Zaildar of Bahadurgarh, and Nisar 
Mohammad, Vice President of the Baha¬ 
durgarh Municipal Committee, had been 
instrumental in getting the appellants 
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iwoseonted. Between 6-15 and 7 ('n the 
morning of the l-lth April Mi-. Canning, 
Permanent Way fnspector, (P.W. 54) was 
informed, while he was at his house, by 
Badna mate (P.W. 20) that a lot of men 
were gathering on the bridge. He sent 
for the time-keeper Tara Chand and told 
him to go and tell the station master t«» 
stop the 4-Down Mail, as ^Ir. Nachery, 
a Loco Inspector, who was with ^Ir. 
Canning wanted to go by it in order to 
see what had happanel to the 3 Cp ^lail 
wdiicli was long overdue. Tara Chand 
returned with the station master Cliankas 
Rai at about 7-15. Mr. Canning asked 
the latter to stop the down mail at 
Bahadurgarh. The station master said 
that he could not do so as the line clear 
had been given and all the signals had 
been lowered. Just about that time the 
down mail ran through. Ghankas Rai 
and Tara Chand left Mr. Canning, but 
came hack after a few minutes with 
Badam, gatekeeper, (P.W. 52), who said 
that men were gathering at the bridge 
and making a row. Mr. Canning then 
told the station 'master to stop all trains 
both up and down, and sent Tara Chand 
to take men with him and go and see 
what had been done to the bridge, and 
in case the damage was slight to put it 
right. He also sent Harsa Singh, Sub- 
Way Inspector, (P.W. 8), to the bridge 
on his arrival from Saupla at 9, and Tara 
Chand and Harsa Singh had the bridge 
repaired. 

The first report of the bridge having 
been damaged was made to the police at 
thana Bahadurgarh at 9 a.m. on 4th 
April by Ramji Lai (P.W. 40), a Jat of 
Parnala. The head constable who re¬ 
corded the report wrote to the station 
master asking him to wire to the Sub- 
Inspector of the Railway Police at Jind. 
Mr. Browne (P.W. l), Deputy Superin- 
tendebt, Subdivisional Officer, Railway 
Police, who was investigating a case at 
Shakurpur, was also informed of the 
occurrence by Mr. Canning at 9-30 or 10 
and he sent a police guard to guard the 
Parnala bridge and wired to the Sub- 
Inspector, Railway Police, at Jind order¬ 
ing him to proceed at once to the spot 
and start investigation. Sub-Inspector 
Nur Ahmad of the Railway Police (P.W. 
58). arrived at Bahadurgarh at about 
1 a.m. on the 16th April and commenced 
investigation in conjunction with Sub- 
Inspector Kipra Narain (P.W. 9), the 
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ofucev in charge of the Bahadurgarh 
thana. These officers did not succeed in 
obtaining any evidence to show who 
the culprits were. Sub-Inspector Kirpa 
Narain says that he learnt from La^iwal 
Singh. Zaildar of Bahadurgarh (P.^ . 411 
that the damage had been done by the 
Mandi people in conjunction with the 
railway staff, and;that Kanwal Singh 
mentioned the name of Jas Bam and 
said his information was obtained from 
Fateh Ullah (P. W. 15) and from other 
inquiry. Strange to say however the 
Sub-Inspector did not send for hateli 
Ullah. On 19th April Sub-Inspector 
Kur Ahmad sent a report to the Deputy 
Superintendent of Police regarding the 
investigation which had been carried 
un up to that time and the information 
obtained. That report has been admitted 
asevideiice by the Magistrate and marked 
as Bx. P-25; but it ai)pears to be noth¬ 
ing more than a part of the police diaries 
and is therefore inadmissible in evidence. 
Sub-Inspector Kirpa Narain says that he 
made secret inquiries between iGth April 
and Gth May when the Deputy Commis- 
sioner came to Bahadurgarh and told him 
to step his inquiries, saying that he would 
make secret inquiries himself. Nothing 
more was apparently done by the police 
till 10 th June, when Mr. Browne took 
up the investigation. Mr. Browne arri¬ 
ved at Bahadurgarh on 13th June and 
stayed there till the 25th or 26th and ho 
says that during that time he unravelled 
the case. The police had the statements 
of 26 of the prosecution witnesses re¬ 
corded by Magistrates under the provi¬ 
sions of S. 164, Criminal P. C., some on 
23rd June, some on 2nd July and some on 
6th July. Confessions of the appellants 
Kuria andHira Lai, who had been arres¬ 
ted by order of the District Magistrate 
on 23rd and 29th May. respectively were 
recorded by Lala Suraj Narain, Magis¬ 
trate, on 24th June. A pardon was ten¬ 
dered to one Mausa Bam a Bania of the 
new Mandi. and his statement was recor¬ 
ded by Sheikh Muhammad Fida Uila, 
Magistrate, on lOth July and the case 
\vas chalaned the same day. 

A mere perusal of the judgment of the 
lower Court would give the impression 
that the case against the appellants is a 
strong one, but I regret to find that the 
Magistrate has not examined the evidence 
critically. Although he has mentioned 
what the evidence is against each indivi¬ 


dual accused, he does not appear to have 
analyzed it or given consideration to the 
question whether it is trustvrorthy and 
he has altogether ignored glaring incon¬ 
sistencies with which the record abounds. 
It is therefore necessary for me to go in¬ 
to the evidence somewhat minutely. The 
evidence relating to the planning of the 
offence may be taken first. The story 
about the railway officials having a false 
report of a theft spread with the object 
of collecting the Mandi people and then 
getting them to join in some nefarious 
scheme appears to be far fetched and 
improbable. If they had not already 
secured the sympathy of the Mandi 
people and did not know what their at¬ 
titude would be, they could not possibly 
have expected that those people, after 
being called out from their beds on a 
false pretence, would have been ready to 
join them in their plans. If on the other 
hand, they knew that they could count 
on the assistance of the Mandi people, 
they would have gone straight to them 
and called them to the station to arrange 
matters and there would have been no 
object in raising a false alarm about a 
theft having taken place. 

The witnesses as to the alarm having 
been raised areP.Ws. 6,10, 11, 13, 14, 17, 
47, 48, 52 and 56. They differ conside¬ 
rably as to the time and place at which 
the alarm was given. Phullu (P. W. 6) 
says he heard it corning from the goods 
shed at about midnight. Rahmat (P.W* 
13) says he heard it a little after com¬ 
ing from the Mandi from which the noiso 
went on to the station. Eamji Lai 
(P. W. 56) says the alarm was raised in 
the old Mandi at about 1 or 2. Badam 
gatekeeper (P. W. 52) says he lieard it at 
about 2 coming from the Mandi but as he- 
was at his gate something like two-thirds 
of a mile away, it would have been prac¬ 
tically an impossibility for him to hear 
the alarm at all. Other witnesses say 
that the alarm was given at about 2 or 
2-30 or 3 in the new Mandi. One Nvitness, 
namely Sham Charan Das, Signaller 
(P. W. 11), says that he heard it at 
about 4-30 coming from the road outside 
the railway quarters. The learned coun¬ 
sel for the Crown contends that the alarm 
of "thief” was being given at different 
places and for many hours during ® 
night, but this is a theory which 

it is impossible to accept and 
does not appear to have been any reaso 
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for continuing to spread a false re¬ 
port of theft after the railway babus 
had succeeded in collecting the Mandi 
people. The story told by Mansa Ram 
(P. W. 10) about the alarm is entirely 
at variance with wliot he said in his 
statement on the lOth July. In the 
latter statement he said that Lajja Ram 
suggested raising a cry of “thief” that he 
agreed to the proposal, and that he took 
away a bullock which was yoked to a 
cart outside Lajja Ram’s shop, and raised 

an outerV that the bullock had been 
% 

stolen, upon which some 20 people as¬ 
sembled at Lajja Ram’s shop. But at the 
trial he has stated in his evidence that 
he heard an alarm of “thief” coming from 
the direction of the station, that he came 
downstairs and saw Panna Lai, another 
babu, and some other men, that Panna 
Lai told him that his cow had been stolen 
and that he and some of the Mandi, 
people searched for the cow in the Mandi 
but did not find it, and then went to the 
station. 

The principal witnesses with regard to 
the alarm having been raised are Abdul 
Rahman {P. W. 14) and Mumtaz (P. W. 
47), who are choukidars in the old Mandi. 
They say that the railway babus came 
at about 2 or 2-30 a. m., to that Mandi 
and said they were searching for a cow 
of theirs which was lost, that they went 
on to the new jSlandi, and that after 
about an hour or half an hour an alarm 
of “thief” was raised in the new Mandi, 
upon which Abdul Rahman went there. 
Abdul Rahman says that he found a 
number of men at Lajja Ram’s shop and 
that Tara Chand was telling them that 
there had been a row in Delhi and a 
strike at Shakurpur and that the Mandi 
people should do something in order to 
give the railway staff at Bahadurgarh an 
excuse for striking. His statement on 
this point does not agree with that of 
Mansa Ram, according to whom the con¬ 
versation which took place with the 
railway babus who came to the new 
Mandi was on the subject of the cow 
which they said had been stolen. In 
examination-in-chief Abdul Rahman says 
that when the babus left he followed 
them first to the old Mandi from where 
they took some men with them, and 
that then he went with them to the 
station, where they were joined by men 
from the new Mandi. In cross-exami¬ 
nation he has altered his statement and 


has said that the babus went from the 
new Mandi to the station, tliat the men 
of the two Mandis went there afterwards 
and that he followed in order to see the 
tamasha. ^fumtaz however contradicts 
him and says tliat the railway officials 
accompanied the people of the now Mandi 
to Ram Chandra’s shop in the old i^Iandi 
and from there to the station. The evi¬ 
dence of Ahmad (P. W. 48), an octroi 
mnharrir, employed at the railway 
station octroi post, which is opposite 
Ram Chandra's shop, does not agree witli 
that of Mumtaz, for he says that the 
five men who had come from the station 
and gone to the Mandi returned to tho 
station without stopping anywhere, and 
that it was not till about half an hour 
later that 15 or 16 men came from the 
new Mandi to Ram Chandra’s shop, and 
then took seven men with them from 
there and went to the station. Sham 
Charan Das (P. W. 11) says that he was 
awakened at about 4-30 by hearing the 
alarm of “tliief” from the road outside 
the railway quarters, and that ho went 
there and found the station master, the 
assistant station masters, Tara Chand 
and some Banias of tho ^[ancli at tho 
station master’s quarters. His statement 
on this point cannot be believed, as there 
was no possible object for the railway 
babus to continue giving the alarm of 
“thief” after they had collected the 
Banias of the Mandi and brought them to 
the station master’s quarters. In fact, 
according to Abdul Rahman, the alarm 
had subsided as soon as it was raised in 
the new Mandi, for, when he reached 
that Mandi, nothing was i:eing said about 
the alleged theft of the cow, but he says 
that Tara Chand was discoursing on other 
matters. It is clear therefore that the 
evidence with regard to the raising of 
the alarm and the collecting of the 
people is extremely conflicting and un¬ 
satisfactory. 

We come next to the evidence as to 
what took place after the Mandi people 
had joined the railway babus at the 
station and as to the conversation 
which is said to have taken place 
with the station master Cbankas Rai. 
The evidence on this point consists of 
the statements of Abdul Rahman, Mum¬ 
taz and Sham Charan Das, and they 
differ widely from one another. Abdul 
Rahman says that the three station babus 
were inside the booking office and that 
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Tara Chand said that the train was com¬ 
ing, tliat they should get ready and 
throw brickbats at it, and that this 
would give an excuse for the staff to stop 
work. The witness goes on to say that 
from there all went to the quarters of 
the station master, who was sitting on 
his bed. that-the station master told 
them that there were about Rs. 1,000 or 
Rs.1,100 in the chest and that they could 
rub it and set tire to the station, and 
that Lajja Ram remarked. “Let the 
train arrive and we will see what can be 
done.” Mumtaz says in examination-in¬ 
chief that the railway babus and the 
mandi people went from the old mandi 
to the station master’s oCBce, that the 
station master was present there, and 
that one of the three babus said that the 
telegraph wires had been broken at 
Shakurpur and the train had been held 
up there, and that they slrould go and 
break the bridge before the train came 
in. lie says that on this he returned to 
his duty. His evidence thus contradicts 
Abdul Rahman’s on three important 
poiuts: 

(1) Ho says that the conversation took 
place in the station master’s office, 
whereas Abdul Rahman says it was in 
the booking office. (2) His account of 
the conversation materially differs from 
Abdul Rahman’s according to which 
nothing was said about breaking the 
bridge. (3) He says that the station 
master was present, whereas according 
to Abdul Rahman the station _ master 
was in his own quarters, to which the 
men afterwards adjourned. In cross- 
examination Mumtaz tries to improve 
matters by saying that from the station 
master’s office all went to the station 
master’s quarters and that there the 
station master told the otlier men to go 
and break the bridge. Bub this is in¬ 
consistent with the statement he made 
in examination-in-chief, namely, that he 
returned to his duty after one of the 
babus had said that they should go and 
break the bridge. Sham Charan Das 
(P. W. 11) says that when he got to the 
station master’s quarters, the men there 
were saying that no train had come dur¬ 
ing the night and so a strike had taken 
place; that somebody asked the station 
master what should be done and whe¬ 
ther the line should be uprooted; that 
the station master replied, “Wait; I 
shall tell you presently,” and that Tara 
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Chand said the line should be uprooted 
but they should wait. 

In his previous statement before Lala 
Suraj Narain the witness made no men¬ 
tion of the reply which he now says the 
station master gave, and in cross-exami¬ 
nation he has said that he does not re¬ 
member whether the station master gave 
a reply. He says that no one spoke 
about plundering the cash chest or about 
setting tire to the station. The Magis¬ 
trate thinks that Sham Charan Das’a 
statement is not inconsistent with Abdul 
Rahman’s because Sham Charan Das 
was not present at the beginning of the 
conversation at the station master s 
quarters and Abdul Rahman left before 
Sham Chandra Das did, but he overlooks 
the fact that Abdul Rahman has stated 
in cross-examination that Sham Charan 
Das was present when the station master 
said that they should rob the cash chest. 
It is urged for the defence that Sham 
Charan Das is not on good terms with 
the station master. In this connexion it 
may be noted that the latter reported 
to the District Traffic Superintendent on 
23rd May that Sham Charan Das had 
ceased working on 9th May and had not 
resumed duty notwithstanding that the 
sub-assistant surgeon had said that he 
could be put on duty. The statements 
of the throe witnesses, Abdul Rahman, 
Mumtaz and Sham Charan Das, as to the 
conversation at the station and at the 
station master’s quarters are quite in¬ 
consistent with one another and no reli¬ 
ance can be placed on them. 

Abdul Rahman says that when lie was 
at the station master's quarters, Lajja 
Ram and Hari Ram called him and 
Phullu and told them to go to Sankhaul 
and fetch Kura Jat with 10 or 20 men, 
and that they started off, but had not gone 
far when Lajja Ram called them back, 
after which he (Abdul Rahman) went 
back, to his duty in the old mandi. Even 
with regard to this small incident the evi¬ 
dence is contradictory. Phullu (P.W. 6) 
makes no mention of the incident and in 
fact according to the evidence he did not 
go to the station master’s quarters at all. 
Ramji Lai (P. W. 56), a shoemaker of the 
old Mandi, says that on hearing the alarm 
of “thief” at about 1 or 2 he went out 
of his shop and saw six or seven 
collected at Ram Chandar’s shop, which 
is opposite his own, and that Ram Chan- 
dar and another old man told him ^ 
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bring back Rahman (i. e./Abtlul Rahman) to accept the explanation given by Abdul 
and Phnllu, who were going to Sankhaul, Rahman and Mumtaz {Bilochos by caste) 
so he ran and called out to them and that they kept quiet for fear of being 


they returned. According to this witness 
therefore Abdul Rahman and Phullu had 
started to go to Sankhaul from the old 
Mandi, and were called back to that 
Mandi by Ram Chandar, and this hap¬ 
pened some hours before the Mandi 
people are alleged to have gone to the 
station master’s quarters. His evidence 
is thus irreconcilable with Abdul Rah¬ 
man’s, Ramji Lai goes on to say that at 
about 0-45 Ram Chandar and other men 
I)assed his shop going to the new Mandi, 
and that Ram Chandar told him that men 
were collected in the now ^landi, for the 
purpose of breaking the bridge, and asked 
him to go with them. This witness ad¬ 
mits that he had been turned out of the 
shop he was occupying by Ram Chandar 
to whom it belongs, so that the motive 
for his giving the evidence which he has 
given is apparent. 

Reverting to the evidence of Abdul 
Rahman, his untrustworthiness is shown 
also by the fact that he mentions Jowala 
Pershad and Inder Sain as two of the 
men who went from the Mandi to the 
station, although he had stated before 
Lala Suraj Narain that he had not seen 
them anywhere between 2 and 5. He 
says that he made a false statement on 
this point before Lala Suraj Narain be¬ 
cause on the day his statement was re¬ 
corded, ^lansa Ram had told liim he 
would be murdered if he named Jowala 
Pershad, Inder Sain, Kanshi Ram or Jas 
Ram. The falseness of the explanation 
is obvious, as Mansa Ram himself named 
those very men in the statement which 
was recorded by Lala Suraj Narain on 
24th June, the day after Abdul Rahman’s 
statement was recorded. It may further 
be noted that the persons who Abdul 
Rahman said in examination-in-chief had 
threatened him were Lajja Ram and Hari 
Ram, whereas in cross-examination he 
says it was Mansa Ram who had threa¬ 
tened him. Abdul Rahman and Mumtaz 
had no object in going with or following 
the Mandi people to the station, and the 
reason given by Sham Charan Das for go¬ 
ing to the station master’s quarters is, 
as pointed out above, a false one. None 
of these witnesses made any statement 
as to what they now profess to have seen 
until their statements were taken by 
Mr. Browne in June, and it is impossible 


murdered by the Banias. 

The tiieory that the attem|)t to remove 
the rails was the result of conspiracy bet¬ 
ween the station stall and the Banias of 
the Mandi seems improbable for more 
than one reason. In the first place Sham 
Charan Das himself admits that tho sta¬ 
tion staff wore on bad terms with the 
Mandi i^eople, and a tile D, 17 produced 
by the defence shows tliat the ai)pellant 
Inder Sain, as Secretaiy of the Mercantile 
Association of the Bahadurgarh Mandi, 
had on 13th March 1919 written to the 
District Traffic Superintendent complain¬ 
ing that the station master would not let 
the Mandi people enter the booking office 
for buying first, second and intermediate 
class tickets whch they used to do before, 
and asking that a separate window might 
be made for persons wanting to buy such 
tickets. ' The District Traffic Superin¬ 
tendent sent tliat complaint to the sta¬ 
tion master for remarks, and Chankas 
Rai replied on 29th March that there 
were very few first and second class tic¬ 
kets, and there was no need for a separate 
window, and that the comjilainant was 
in the habit of writing such letters so as 
to bring Government Officials under his 
influence. The District Traffic Superin¬ 
tendent informed the complainant on 9th 
April that there was no necessity for a 
separate window, liut that instructions 
had been issued to the station master 
to avoid inconvenience to first, second or 
intermediate class passengers. 

It seems unlikely that the Station Offi¬ 
cials would have conspired with the 
Banias of the Mandi, to have the rails 
taken up on the Parnala bridge, when 
the relations between them were not of a 
particularly friendly nature. Another 
reason for rejecting the theory of conspi¬ 
racy is the improbability of the conspi¬ 
rators waiting to carry out their plan till 
only a short time before the arrival of 
the train. If it had been arranged at 4 or 
4-30 to have the rails taken up at the 
Parnala bridge, why should not men have 
been sent at once to put the plan into 
action? The learned counsel for the Crown 
has laid some stress on the fact that the 
station master did nob stop the train 
when Mr. Canning sent him a message 
by Tara Chand to do so. No inference, 

however, can be drawn against the Station 
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master from this, even i£ it be assumed 
that Tara Chand gave him the message, 
which it is not proved that he did. 
Stopping the mail train is a serious 
matter, and Mr. Coyle, the driver of the 
mail Train, in fact states that the Station 
master would not have been justified in 
stopping the mail on an oral message 
from the Permanent V.’ay Inspector. We 
may come now to the evidence as to the 
currying out of the plan alleged to have 
been formed at the station master’s quar¬ 
ters. The evidence of the witnesses other 
than those belonging to the village Par- 
nala may be considered first. The evi¬ 
dence of Gobinda (P. W. 2), Budhu 
(P. W. 3), and Mansa Kam (I*. W. 10), 
wlio have retracted tlieir ijrevious state¬ 
ments proves nctliing against the appel¬ 
lants. The evidence of Biru pointsman 
(P. W. 4) also proves nothing against 
them. He suns he saw Kuria and Hira 
Lai taking a wrench and a crowbar, 
which they had brought from tlie direc¬ 
tion of the \\orkslioi), towards the bridge, 
but be says tliat this was after 7-30 a. m., 
so tliat lie is referring to tlie time when 
they went to repair the bridge after the 
mail train had passed. He says that he 
saw a number of men collected outside 
the station master’s quarters at G a.m., 
but this does not appear to be in accor¬ 
dance with the general story of the pro¬ 
secution, which is that after the consulta¬ 
tion at tlie station master’s quarters at 
4 or 4-30 tlie people returned to the 
Mandi. Moreover the witness admits that 
he did not hear what the people were 
saying. 

Ahmad (P. W. 48) says that at 6 a. ni., 
he saw that about lUO men had col¬ 
lected in the old Mandi and were say¬ 
ing; Como along and break the bridge;” 
that the appellant Lajja Ram was among 
them and that they all went o£f towards 
the bridge; but this witness admits that 
bo made no mention of what ho had seen 
to anybody till he made his statement to 
Mr. Browne. Bhan Singh (P. W. 12) 
gatekeeper at gate No. 6, which is a little 
over 1,100 yards from the bridge and is 
between the bridge and the railway sta¬ 
tion, says that at 6 a. m. he saw about 
100 men going towards the bridge and 
shouting “Mahatma Gandhi ki jai” and 
that among them he recognized Lajja 
Ham, Udmi, Bhakhtawar, Kuria and Hira 
Lai, of whom the last two had with 
them a wrench and a crowbar. He also 


says that when they had gone a consi¬ 
derable distance, he saw Jowala Pershad, 
Inder Sain and Kanshi Ram going to¬ 
wards the bridge and that they called 
Rahmat, who was at his brick kiln which 
is near the gate, and asked him to give 
them men to break the bridge, but that 
he replied that he had no men and they 
went on towards the bridge. This witness 
admits that he told no one about the 
matter till he was sent for by Mr. Browne 
and made his statement to him, i. e., in 
June, and further that he made that 
statement only after he had been detained 
by the Police for eight or ten days. He 
also admits that although he knew that 
men had gone to damage the bjidge, he 
showed the green* flag when the mail 
Train came instead of the red flag, which 
is the danger signal, an admission which, 
if his statement as to bis knowing that 
men bad gone to break the bridge be true, 
%vould suggest that be w'as concerned in 
the plot. He would naturally have been 
suspected and might well have made the 
statement he has made for the purpose of 
saving himself. 

Rahmat (P. W. 13), wdio is employed 
as a rounshi at a kiln not far from Dhan 
Singh's gate, says that be saw 40 or 50 
men come from the Mandi and go along 
the line towards the bridge and that four 
men from the crowd went to the station, 
and after a while followed towards the 
bridge. He says that those four were Inder 
Sain, Jowala Pershad, Kanshi Ram and 
Mansa Ram,and thatIndarSaincalled him 
and asked him to let him have some men, 
but the witness said he had none to spare 
and asked why they were wanted, on 
which Jowala Pershad said that the 
Station Master had toll them he had re¬ 
ceived a telegram that a special train with 
military band, artillery and a machine 
gun was coming and that they weregoing 
to pull down the bridge before the train 
arrived. The men then went on and the 
witness returned to the kiln. It is to be 
noted that Dhan Singh makes no men¬ 
tion of Mansa Ram’s presence or of Jowala 
Pershad telling him what he had been 
told by the Station Master. Rahmat 
admits that he told nobody what he had 
seen till Mr. Browne began his investiga¬ 
tion. He admits further that his em¬ 
ployer Cbiranji Lai and the appellant 
Jowala Pershad used to be partners in a 
brick kiln, but that Jowala Pershad left 
the partnership two years ago and has 



1920 INDER Sain V. EMrEHOR (Marbinoau, J.) Lahore 151 


become the partner of other persona in 
another kiln, and that those persons have 
been underselling Chiranji Lai, having 
only 4 or 5 months before the witness 
gave evidence obtained a contract from 
the Municipal Committee for supplying 
bricks at a lower rate than that at which 
Chiranji Lai supplied them. It does not 
appear very likely that Jowala Pershad 
would have asked Rahmat, a servant of 
the proprietor of a rival kiln, to let them 
have men for breaking the bridge, I 
consider that no reliance can safely be 
placed on the statements of Dhan Singh 
and Rahmat. 

Fateh Ullah (P. W. 15), a labourer 
who lives in tlie town of Bahadurgarh, 
bub works in the new Maudi, says that 
he went to work at about 7 a. m., thatab 
about 7.30 he saw Jas Ram and Jowala 
Pershad leaving the new Mandi and fol¬ 
lowed them, and that Bakhtawar and 
Indar Sain came from the direction of 
the Parnala pond (which is on the side 
of the bridge) and told Jas Ram and 
Jowala Pershad that the bridge had been 
damaged, bub they had been interrupted 
in the middle of their work. The wit¬ 
ness says that he wont on to the goods 
shed to look for work, and that as he was 
passing the Station Master s ciuarbers, the 
Station Master called him and said that 
the cash in the chest contained o bout 
Rb. 1.000 or, 1100 and that they should 
take it and told him also that the line 
had been broken. The witness says he 
went and informed Kanwal Singh. ZaiU 
4ar, and Nisar Mohammad, Vice Prosi- 
dent of the Municipal Committee, who 
were at the latter’s baithak. 

This witness’ evidence is quite incon- 
sistenb with that of the two witnesses 
just mentioned Dhan Singh and Rahmat, 
for according to them Jowala Pershad 
and Indar Sain were going along towards 
the bridge before the Mail Train came, 
while according to Fateh Ullah, Josvala 
Pershad left the Mandi 'after the train 
bad come and was not with Indar Sain, 
bub met him coming from the direction 
of the bridge. The evidence is inconsis- 
tent also with what Kanwal Singh Zail- 
dar and Nisar Muhammad say they were 
told by Fateh Ullah. Kanwal Singh 
(P. W. 41) says that Fateh Ullah came 
and told him and Nisar Muhammad that 
Inder Sain, Jas Ram and Bakhtawar had 
come from the direction of the bridge to 
the Mandi. Nisar Muhammad (P. W. 57) 


gives another version or rather two other 
versions. In examination in chief he says 
that Fateh Ullah reported that he had 
seen Indar Sain, Jas Ram and Jowala 
Pershad (nob Bakhtawar) returning from 
the direction of the bridge. In cross- 
examination he says that what kateli 
Ullah told him and Kanwal Singh was 
that he had gone to the new Mandi to 
give medicine to a ^lahajan’s wife, and 
that when he was going from the Mandi 
to the station ho saw Indar Sain, Jas 
Ram and Jowala Pershad standing at the 
new klandi entrance and saying that if 
the mail had not arrived the bridge would 
have been broken. Sub-Inspector Kirpa 
Narain says that Kanwal Singh Zaildar 
mentioned the name of Jas Ram, and iio 
admits that Bakhtawar’s name was nob 
mentioned in the report (P-25) which 
Sub-Inspector Noov Ahmad sent to the 
Deputy Superintendent on lOth April. 

Fateh Ullah’s further story about tlio 
Station Master’s calling him and tell¬ 
ing him to plunder the cash chest (at 
a time when it should bo remembered 
the Station blaster had just had an in¬ 
terview with ISlr. Canning) appears to be 
highly improbable, aud hero too we find a 
contradiction between his statement and 
that of Nisar Muhammad, who says 
that Fateh Ullah told him and Kanvyal 
Singh that it was when he was returning 
from the goods shed, and nob. as is now 

stated by Fateh Ullah, when ho was go¬ 
ing to it, that the station master spoko 
to him about the money in the chest and 
told him to take it with the further 
direction (not mentioned by Fateh Ullah 
in his evidence) that people should tie 
his hands and feet. 

In cross-examination Fateh Ullah ad- 
raits that Jwala Pershad, Jas Ram, Inder 
Sain and Bakhtawar are members of the 
panchavab of the Mandi which has re¬ 
cently levied a tax of one anna on the 
rupee on wages ; so that he had a clear 
motive for falsely accusing them. Not¬ 
withstanding the impoibant information 
which is alleged to have been given by 
him to the Zaildar and by the latter to 
the Sub-Inspectors, the Sub Inspectors 
did nob send for him and question him 
nor was* he called before the Deputy 
Commissioner when the latter came to 
Bahadurgarh, and it was nob till lOth 
June that he was sent for and hU state¬ 
ment recorded by Mr. Browne. It is 
clearly impossible to rely on Fateh 



192a 


Lahore Ij^der Bain v. Emperor (Martineau. J.) 


EHah's evidence. Chandu (P. W. 16), a 
labourer '\ho works at Jas Ram’s shop, 
savs that he went there at 7-30 and 
that Jas Ram's nephew, who \vas there, 

■ ■ ■Id him that others had gone to break 
the bridge and that he should go too, and 
that after a while Jas 'Ram, Inder Sain, 
Bhola, Jwala Pershad, ^lansa Bam, 
l^akhtawar and Hari Ram came and said 
that if the mail train had not come the 
bridge would have been broken. This 
w itness like others made no mention of 
the matter to anyone till he made his 
statement to Mr. Browne. He earns only 
a few annas a day and his evidence is 
entitled to no weight and even if believed, 
does not show that the men he names 
had anything to do with damaging the 
bridge. Har Narain (P. ^V. 18) began 
his evidence by saying that at about 6 
a. m.. wlien lie had gone to his work at 
the new Mandi, he saw a large number 
of men going along the line towards the 
bridge, some of whom were saying break 
the line,” and he named some of the ap¬ 
pellants whom he said he saw following 
the crowd, but on being put a further 
question, he replied that this was all 
that the police had taught him to say 
and he then said that he did not in fact 
go to the Mandi at all that morning and 
did not know anything, but that the 
police had beaten him and compelled 
him to make the statement. Faiz Mu¬ 
hammad (P, 17), a blacksmith who 

works under the Permanent Way Ins- 
spector, says that at some time after 5 
a. m. 10 or 12 men went from the sta¬ 
tion platform towards the new Mandi, 
saying'; 

"Do Qot touch the telegraph wires, they are of 
vise to U3 but break the line and the bridge" 

and that he recognized Inder Sain and 
.Tawala Pershad wlio were a bit ahead of 
the others. He also says that afterwards 
when he had gone to the station, Kuria 
came to Tara Chand and said tools were 
wanted and Tara Chand and the Station 
Master told him to go and get them from 
Badna mate, upon which Kuria went oM 
to Badna- Tlie witness says that this 
last incident occurred two or three Ghar- 
is after sunrise so that it might possibly, 
even if his statement were true, relate to 
the time when Kuria got tools for repair¬ 
ing the bridge after the mail train had 
passed, as the evidence of Harsa Singh 
(P. W, S), Sub-Way Inspector shows that 
Kuria Nvas one of the men employed to 


repair the bridge. Faiz ^luhammad how 
ever admits that he kept silence about 
the matter to which he now deposes. He 
says that he and Mahi Dhan went to Mr. 
Canning's bungalow and told him a row 
was going on and asked for orders as to 
whether they should go to protect their 
families or attend to their work. He did 
not inform Mr. Canning, his superior, 
officer, of what he professes to have seen 
and when questioned by Harsa Singh (P. 
W. 8) as to whether he knew who had 
done the damage, he told him he did not 
and persisted in his assertion ; see Harsa 
Singh's evidence on p. 202 of the record. 
He admits that he told no one what he 
had seen until he was questioned by Mr. 
Browne, and also admits that even in his 
statement to Mr. Browne he did not 
name the Mandi people, though he now 
names two of tliem. His evidence seems 
to be quite unreliable. 

Mahi Jlhan (P. W. 19), a carpenter 
working under tlie Permanent Way 
Inspector, says that he saw Tara Chand 
talking to Kuria in front of the lat¬ 
ter’s quarters at 5-30 or 5-45, but did 
not hear what they said. He also 
states that Jawala Pershad and Inder 
Sain came to his quarters and that the 
former asked him for a wrench. The- 
witness replied that he had none and 
asked Jawala Pershad why he wanted a 
wrench. Jwala Pershad told him it was in 
order to uproot the line. He says that 
Jawala Pershad said to Kuria, who was 
standing outside the quarters, “You 
fetch a wrench; this man is afraid.” 
upon which Kuria ran towards the sta¬ 
tion, and Jawala Pershad and Inder 
Sain went off in the direction of the 
bridge. The witness says that after 
a while he decided to go and inform the 
Permanent Way Inspector. He then saw 
Ralimat having an altercation with four 
or five men at the level crossing more 
than hundred paces off and also saw 10 or 
15 men running towards the bridge. He 
sent Kahna trolleyman to go and see 
what the men were doing and he him¬ 
self went to the Permanent Way Ins¬ 
pector’s bungalow. He says that on his 
way he saw 50 or 60 men going along 
outside the fencing in the direction of 
the bridge, that he had proceeded a 
little way when he met Mansa Ram 
running from the direction of the sta¬ 
tion towards the bridge, that Mansa 
Ram asked him where be was going that 
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tho witness told him that he was going 
to the Termauent Way Inspector, and 
that on this Mansa Earn said that if tlie 
witness made a report to the Permanent 
Way Inspector or anybody else he would 
murder him. The witness further says 
that he overtook Faiz Muhammad, that 
they both went to the Permanent Way 
Inspector and that he told the latter 
that there was a great row and men were 
going towards the bridge. 

It is to be observed that according to 
this witness Mansa Ram was alone and 
was far behind the crowd who were go- 
ing to the bridge, whereas according to 
Rahmat Mansa Ram was with Inder 
Sain, Jawala Pershad and Kanshi Ram. 
Mahi Dhan like Faiz Muhammad with¬ 
held all information of what he professes 
to have witnessed from Mr. Canning, 
although they both used to see Mr. Can¬ 
ning daily. Mr. Canning says that Mahi 
Dhan and Faiz Muhammad bold him 
merely that they 'were in ’fear about 
their families. Mani Dhan also admits 
that ho was asked by Mr. Canning on 
23rd April who bad done the damage to 
the bridge and that he replied that he 
did not know. He admits that he gave 
the same reply to Harsa Hingh (P. W. 8). 

It was not till his statement was taken 
by Mr. lirowne that he made mention 
of the matters to which he now des- 
poses. Even in that statement he said 
nothing about having been threatened 
by Mansa Ram. His evidence appears 
to be no more reliable than that of Faiz 
Muharamnd. Kahna(P. W. 22), trolly- 
man of the Sub-Way Inspector, supports 
the first part of Mahi Dhan’s statement 
saying that he saw Jawala Pershad and 
another man talkipg to Mahi Dhan and 
asking him for tools, when Mahi Dhan 
said he had none, Jawala Pershad told 
Koria to get the tools from somewhere 
and that Kuria went off to the station 
while Jawala Pershad and his companion 
went towards the bridge. The witness 
goes on to say that after half an hour 
being told by Mahi Dhan to go to the 
bridge and see what was being done, he 
went there and saw some 40 men, of 
whom Kuria was unfastening bolts with 
a wrench and HiraLal was takingout dog- 
spikes with a crowbar, and that mean¬ 
while the mail came and the people dis¬ 
persed. The witness like others admits 
that he told nobody what he bad seen 


and he made his statoinont for the first 
time in Mr. Browne's investigation. 

Badna (P. W. 20), tomporaiy mate, 
says that at about 5-30 Kuria and Hira 
Lai came to his quarters and asked him 
fora crowbar and a wrench, saying 'J'ara . 
Chand had sent for the tools us there 
was something to be done; Tara Chand 
was standing by himself some 20—30 
paces off and called to Badna to give the 
tools, and Badna got Bhairu gungman 
to take the tools down from the roof and 
give them to Kuria and Hira Lai who 
then went off. Badna says that he left 
Baliadurgarh that day with Mr. Canning 
and that on his return on the 22 nd he 
found a wrench and a crowbar lying in 
front of his door. It might be argno I 
that this witness’s evidence is on a par 
with that of Faiz Muhammad and Mahi 
Dhan as he made no mention to Mr. Can¬ 
ning of the matter to which he lias de- 
l)Osed and when questioned by him and 
))y Harsa Singh ho told them he did not 
know who had damaged tlie bridge. But 
it must be borne in mind that he would 
naturally have been unwilling to disclose 
the fact that ho had supplied the tools 
which were used for the purpose of break¬ 
ing the bridge. It seems improbable that 
he would ultimately have stated that the 
wrench and crowbar had been borrowed 
from him —a statemant which would 
have directed suspicions towards him if 
it had not been true—and I think his evi¬ 
dence is therefore entitled to weight as 


against Kuria and Hira Lai, the men to 
whom he says he lent the tools. But I 
can attach no value to his statement as 
to Tara Chand being present a little way 
off and telling him to give tools, as it 
is as likely as not that he added this part 
of the story in order to exculpate him- 
self. 

Khuba, gangman (P. W. 21) says ho 
saw the incident to which Badna has 
deposed, and Badna’s evidence is also 
supported by that of two other gangmen, 
Bhairu (P. W. 23) and Joutha (P.W. 55), 
although these witnesses also said noth¬ 
ing about the matter either to Mr. Can¬ 
ning or to Harsa Singh, Chiman 
(P. W, 59), a labourer who works in the 
new Mandi, says that ho was saying his 
prayers at o a. m. in chaubara in front of 
the new Mandi, when Hari Ram came 
and said that people were going to break 
the bridge and asked him to come. He 
replied that ho would go when lie had 



151 Lahore 


1920 


In'DER Sain v. Emperor (Marfcineau, J.) 


said his prayers. Kanshi Bara, Bakhta- 
war and Jawala Pershad were standing 
below and they and Hari Bam went oti 
to%vards the bridge. After about lialf an 
hour the witness went to the new Mandi 
and went along with 10 or 12 other men 
to the bridge, which they found was being 
damaged by about 18 men, among them 
being Mansa Bam and the appellants 
Kuria, Bakhtawar. Hari Bam, Kanshi 
Bam. Jawala Pershad and Jas Bam. The 
witness savs that Kuria had a wrench, but 
he did not notice a crowbar. The men 
asked him to help in l)reaking the bridge, 
but he declined. Meanwhile the train 
came and the men ran off, some towards 
Parnala and others to the new Mandi. 
This witness admits that had never 
done any work for Hari Bam. Kanshi 
Bnm, Bakhtawar or Jawala Pershad and 
had nothing to do with them, so that it 
does nob seem likely that they would 
have gone to his chaubara and inter¬ 
rupted liim in the middle of his prayers 
in order to ask him to join them in 
breaking the bridge. He says that he 
went otT to Najafgarh the same day and 
remained thereuntil a policeman fetched 
him to Mr. Browne, who recorded his 
statement. He also says that he had 
come to the Mandi only two days before 
14th April, and that he had nob been at 
Bahadurgarh for three months previous 
to that. 

• It seems very doubtful whether he was 
really at Bahadurgarh on 14th April, 
and it is not explained how iMr. Browne 
got information about him and what led 
jhim to send for him, as the witness 
admits that he had not told anybody that 
he had been to the bridge or had seen 
anything. He also makes the significant 
admission that when he was brought be¬ 
fore Mr. Browne, it was only after the 
latter had told him 50 times to tell the 
truth that he made his statement. His 
evidence is clearly not of the slightest 
value. Baja Fakir (P. W. 37), a gangman 
employed under the Permanent . Way 
Inspector, says that he had gone home 
for a day’s leave on 13tb April, and that 
early next morning he was going along 
the line to Bahadurgarh when he saw 
40 or 50 men breaking the bridge, among 
whom were Kuria and Hiia Lai. The 
latter seized him and told him bo come 
and join in breaking the bridge. The 
witness said he would come after leaving 
the flour, which he was carrying, at the 


gateraan’s hut and he then went on to his 
quarters. Before he reached his quarters 
the train passed and he saw the men 
from the bridge run away, some towards 
Parnala and some towards Nizampura. 
He admits that he told nobody what he 
had seen till he made his statement to 
the railway thanedar some two months 
later. 

Badam (P. W. 52) is the gatekeeper of 
the gate nearest to the Parnala bridge, 
and the first thing to be noticed is 
that although lie deposes only to having 
seen men going to the bridge, but also to 
having seen it being damaged he was not 
included as a witness in the chalan. He 
says that at about 6 or 6-15 a. m. Kanshi 
Ham, Inder Sain and Jawala Pershad 
passed his gate going towards the bridge, 
that Mansa Bam was following them and 
that a few paces behind came a mob of 
50 or 60 men among them lieing Kuria 
and Hari Bam, of whom the latter had a 
wrench and a crowbar. He says that he 
asked Kuria what they were all going to 
do and that Kuria had a pull at tlie wit¬ 
ness’s Huqqa and said he did not know 
wliat they were going to do, but be was 
going with them. They went on to the 
bridge and began to damage it and on hear¬ 
ing tlie noise of its being broken, the wit¬ 
ness went there. He says that Hira Lai 
was taking out pins with a crowbar, 
Kuria was unfastening bolts with a 
w'rench and Kishan Sahai was cutting 
sleepers, etc., with an axe, and other 
men were breaking the guard sleepers 
and masonry pillars. The witness says 
he went back to his gate and was there 
wlien the train passed, and that he then 
went to Mr. Canning’s bungalow to in¬ 
form liim. In cross-examination be adds 
that he saw Jas Bam returning from the 
bridge with 10 or 15 other men near the 
Dhaula well, and that Jas Bam was re¬ 
proving the others and telling them they 
had not done well in breaking the bridge. 
In examination-in-cbief however the wit¬ 
ness made no mention of Jas Bam at all. 

It is to be observed that Badam’s state¬ 
ment as to his seeing Jawala Pershad 
going to the bridge and Jas Bam comiog 
from it is inconsistent with the evidence of 
Fateh Ullah mentioned above, as accord¬ 
ing to Fateh Ullah those two persons were 
going from the Mandi to the bridge when 
they met Bakhtawar and Inder Sain who 
had left the bridge when the mail train 
came, Mr. Canning’s evidence shows that 
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Badam told him on 14th April merely 
that men were gathorinj’ at the bridge 
and were making a row, and that ho 
could not say whether they were doing 
anything to the bridge. Badam admits 
that he said nothing to Sub.Inspector 
Nur Ahmad when the latter came to his 
^ate on 17th April, and that when ques¬ 
tioned by Harsa Singh he said he knew 
nothing, and that he also said the same 
to Mr. Canning on 23rd April. He says 
that on the evening of 5th May he went 
to Parnala village and called all the 
lambardars and told tliem that the De- 
i)uty Commissioner was coming next day 
and they should tell him who had broken 
the bridge. Notwithstanding this he ad¬ 
mits that he mentioned the names of 
only Kuria, Hira Lai and Jas Ram to 
Mr. Canning on 5th May and to the De¬ 
puty Commissioner on the 6th, and that 
it was not till 12th June that he made a 
full statement when he was sent for by 
Mr, Browne. The only persons against 
whom Badam’s evidence seems to be en¬ 
titled to any weight at all are Kuria and 
Hira Lai, whom ho mentioned in his 
statements of 5th and 6th May, i. e., 
more than a month before the police in¬ 
vestigation which resulted in the prose¬ 
cution of the appellants. It is note¬ 
worthy that he admits that although he 
knew that the men were damaging the 
bridge, yet he did not show the danger 
Hag when the mail train came. This 
admission affords a reason for suspecting 
that he was concerned in the plot to re¬ 
move the rails. I now come to the evi¬ 
dence of the Parnala villagers and may 
note here that Sub-Inspector Kirpa 
Narain states that when he questioned 
the villagers they exhibited complete 
ignorance of the affair. Ramji Lai 
(P. W.) 40, who made the first report 
at the thana, says that he went out in 
the morning to ease himself and saw 50 
or 60 men come from the direction of 
the station and the Mandi and begin to 
break the bridge, and that he recognized 
Jas Ram, Mansa Ram, Hari Ram, Inder 
Sain and Jawala Pershad among them. 
He says that he told them not to damage 
the bridge as the blame would fall on 
his village, but Jas Earn told him to go 
away. The mail train arrived and the 
people scattered, and the witness, leav¬ 
ing Amin Lai who was with him near 
the water which is near the bridge, 
went to Pir Dhan, lambardar, and told 


him what had occurred and oamo back 
with him to the bridge. Amin l^al was 
still near the water when they got 
theio. They tlien returned to tho 
village, where Sultan and Wazira joined 
them and Ramji Lai went witli Pir 
Dhan, Sultan and Wazira to the thana 
and made this report. 

This story docs not agree with the re¬ 
port made at the thana. Ramji Lai 
named none of the appellants in that 
report, but said that he did not know 
the names of the people who bad lieen 
damaging the bridge or where they 
lived. He does not allege that tho ap¬ 
pellants were not known to him hut ho 
says merely that the reason for his nut 
naming them in the report was that he 
was afraid because Parnala is a small 
village. Ho also said in his report not 
that the people dispersed on the arrival 
of the train, hut that they ran away when 
he and Amin Lai raised a hue and cry. 
Now it is i)erfectly clear that it was the 
arrival of tho train which interrupted 
the men who were trying to remove the 
rail, and prevented them from effecting 
their purpose. Apart from other evi¬ 
dence on this point there is the evidence 
of the driver of the train. Mr. Coyle, who 
says that as the train was near the 
Parnala bridge he saw a crowd of over 
30 men running away from it. The fact 
that Ramji Lai in his report gave a deli¬ 
berately false reason for tho crowd dis¬ 
persing is very significant. What was 
his object in not making a true report ? 
The theory which suggests itself is that 
in order to divert suspicion from himself 
and Amin Lai, he was anxious to convey 
the impression that they had actively in¬ 
terfered to prevent the bridge from being 
damaged. He appears to be an unreli¬ 
able witness. Amin Lai (P. W. 25) says 
that he took his buffalo out to water it 
at about 5-45, and saw Kuria and Hira 
Lai. whom he knew, loosening the lino 
on the bridge with a wrench and a crosv- 
bar, and that some 60 or 70 other men 
were there. Then the train came and 
the men ran away along the line. The 
witness says that the men appeared to 
be Sikhs and that there was no Mahajan 
among them. This contradicts those 
•witnesses who depose to the presence of 
certain of the appellants who are Maha- 
ians. Amin Lai says that he told no¬ 
body what he had seen till he made his 
statement to Mr. Browne. It may bo 
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noted that he makes no mention of his 
or Ramji Lai’s telling the men wlio were 
at the bridge not to damage it. 

Pir Dhan, lambardar (P. W. 35), says 
that Pamji Lai came and told him that 
men had come to break the bridge. He 
told Raraji Lai to stop them and Ramji 
Lai ran off. The witness took "SVazira, 
Matru and Sultan with him and followed. 
On their way they met Ramji Lai and 
Amin Lai coming from the bridge, and 
Ramji Lai told them that the men had 
run away towards the station and the 
Mandi. It is apparent that his version 
diiTers materially from Ramji Lai’s. Pir 
Dhan admits that Ramji Lai mentioned 
no names to him. He says that on their 
way to the tbana they met Udmi, a 
Dania of the !Mandi, who told them not 
to name anyone in the report, but this 
is contradicted by Ramji Lai and Sultan 
(P. ^V. £4), who say they met no one 
on the way. Pir Dhan also says that 
.las Ram came with some ffve other men 
to Harbhaj, Ala Lambardar, and asked 
him not to take any names, saying that 
he would bo responsible for his silence. 
It seems incredible that the ^landi 
people would liave done this and thereby 
directed suspicions towards themselves. 
Sultan (P. W. 24) says that he was called 
by Mutru, chaukidar, and went witli 
Ramji Lai, Pir Dhan and Wazira to see 
the bridge and then returned to the vil¬ 
lage and went with them to the thana. 
His statement proves nothing against 
the appellants. Wazira and Mabru who 
also went with Ramji Lai to the thana 
have not been produced. Imrat (P. W. 
20) says that when he was at the entrance 
to the village, he saw 60 or 70 men going 
from the Mandi side to the bridge, and 
that he went 'to the bridge, and recog¬ 
nized Mansa l^am, Jas Ram, Jawala 
Persliad, Kishan Sahai, Hari Ram and 
Inder Sain among the men. He says 
that he did not notice a crowbar with 
any of them, but tliat Kishan Sahai had 
an axe and Mansa Ram a wrench, where¬ 
as, according to other witnesses, it was 
Kuria or Hira Lai who had the wrench. 
He says he begged the men not to damage 
the bridge as the blame would fall on 
his village. Shortly afterwards the train 
passed and the men ran away. This 
witness made his statement for the first 
time to Mr. Browne. 

Raja Mali (P. W. 27) says that he was 
at the Dhaula well 300 paces from the 


bridge when the train passed, and that 
the men who were at the bridge ran 
away. He says that 15 or 20 men came 
in his direction and he recognized Inder 
Sain, Jawala Pershad, Jas Ram, Hard- 
wari and Mansa Ram. Some one called 
out to him to seize the men as they had 
broken the bridge, so he and two Sita. 
Rams, Multan and Tale, who were 
near him, stopped the men; but Jas Ram 
said they' had not succeeded in break¬ 
ing the bridge and begged Raja and 
his companions to let him go, whicli 
they did. This witness admits that he 
told nobody about the matter till he 
made his statement to Mr. Browne. 
Multan (P, W. 28) and Tala (P. W. 
29) corroborate Raja's statement as to 
their stopping men who came from the 
bridge and the former says he recognized 
Jas Ram, Mansa Ram and Ilavi Ram, 
while the latter identifies Jas Ram and 
Jawala Pershad. These witnesses too 
admit tliat they' told nobody about tho 
matter until they were examined by Mr. 
Browne. Kirpa (P. W. 34) deposes to 
the same incident and says he recognized 
•Tas Ram, whoasked the men who stopped 
liim to let liira go. He is a labourer 
earning a few annas a day, and liko 
other witnesses he told nobody what lie 
had seen until he made his statement to 
Mr. Browne. Arjan (P. W. 39) also de¬ 
poses to Jas Ram being caught by some 
men of the village near the Dhaula well, 
and to his being allowed to go on his 
saying that no damage had been done to 
the line. He makes the same admission 
as to his keeping silence about the matter 
until he made his statement to Mr. 
Browne. He is a Chamar earning only a 
few annas a day'. 

Shadi (P. W. 49) is a witness to tlie 
same incident, and he says he told no 
one about it till he was called by an 
Indian Police Officer two months later. 
Sita Ram Bairagi (P. ^Y. 53) says that 
he went to tlie Dhaula well to beg 
and that some men of his village stopped 
four or five Banias who came running 
from the bridge, but he was some 50 
paces off’ and did not recognize them. 
This witness as well as Tirkha and Shadi 
are not among the witnesses who aifo 
included in the Chalan. Sita Ram Jflt 
(P. \V. 31) contradicts the other wit¬ 
nesses by’ saying that the men who came 
from the bridge were too numerous for 
them to be able to stop any. Ram J^^ 
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(P, W. 30) says that lie was at his 
threshing lloor when ho saw 60 or 80 
men come to tho bridge from tho direc¬ 
tion of tho Mandi and begin to damage 
it, one man having a wrench, another a 
crowbar and others axes. He went up 
close to the bridge and recogni/.ed Jas 
Kam and Jawala l^ershad, who were 
telling the others to be quick in break¬ 
ing the bridge. He says tlmt Ramji Lai 
and Amin Lai were near and asked the 
men why they were breaking the bridge 
and the men told them to go away. After 
a while the train came and the men ran 
oh. The witness says that most of them 
were Banias of the Mandi and some be¬ 
longed to tho railway. Ho admits that 
he said nothing to the Lambardars or 
Tbanedars or to the Zaildar who came 
on 16th April giving as his reason that 
he was in fear of his life. He said 
nothing in fact about what he had seen 
until he made his statement to Mr. 
Browne. Bujan (P. W. 32) says that he 
was at his field, and seeing a crowd at 
the bridge went up there. He recognized 
Kishan Sahai who was breaking the wood¬ 
work with an axe and Jas Earn who 
abused the men and said they had done 
very wrong in breaking the bridge and 
told them to run away as the train was 
coming, whereupon they all ran away. 

This witness too told nobody what he 
had seen till he made bis statement to 
Mr. Brosvne. His evidence with re¬ 
gard to Jas Ram is inconsistent with 
that of other witnesses, who make out 
that Jas Ram was taking part in getting 
the bridge broken. Raghunath (P. W. 33), 
who is a labourer, says that he was at 
Ram Jas P. W. 30’s threshing floor at 
the time of the occurrence, and he cor¬ 
roborates Ram Jas’ statement. He says 
he recognized three men including one 
of the appellants, namely Lajja Ram. 
He too says he told nobody what ho had 
seen until he was questioned by Mr. 
Browne. Raja Jat (P. W. 38) says that 
he saw' some 50 men coming from the 
direction of the station and begin to 
break the bridge. He recognized only 
Jas Ram. He says the people ran off in 
different directions on Jas Ram’s telling 
them that the mail train had come. In 
cross-examination the witness said that 
he told nobody what he had seen until 
he was called by Mr. Browne. In re- 
examination he said he mentioned the 
matter generally to the village people. 


Tt appoar-i to mo iini'ossililo to placo 
any reliance on tho ovidonco given by 
the witnesses of Parnala village men¬ 
tioned above in tho face of the report 
made by Ramji Lai at the Thana, in 
which ho said that none of the men wero 
known, and of tlio facts that the villagers 
when iiuestioned by the Tbanedars said 
they knew' nothing whatever about tho 
affair and that tlio witnesses kept silent 
for tw'o whole months. It is also to bo 
observed that the evidence as to Jas Ram 
and other men being caught when they 
were coming away from tho bridge and as 
to Jowala Pershad liaving been among tlio 
men at tho bridge is irreconcilable with tho 
evidence of Fateh Ullah mentioned above. 
This completes the evidence of tho al¬ 
leged eyo-w’itnesess. Tliere are a few' 
other witnesses w-hose evidence has to 
be considered. Hav Bhaj, Ala Lambardar 
of Parnala, (P. W. 36). says that on 15th 
April Mansa Ram came and took him and, 
Ramji Lai to Jas Ram and Banwari in 
the now Mandi, and that Jas Ram 
asked them not to disclose the names of 
persons who were taking part in damag¬ 
ing the bridge, promising not to let them 
suffer. 

He says that next day wdien the 
two Tbanedars came to investigate tho 
case, he and Ramji Lai sent Ram Jas, 
Bhura and Shib Lai to fetch the Mandi 
men and to tell them they had done the 
deed and should come and bear the con¬ 
sequences. The Mandi men did not come 
and Shib Lai was then sent and he brought 
Jas Ram, Banwari, Ilari Ram, Jowala 
Pershad and Bakhtaw’ar, who came to 
the witness, Deorhi and asked him nob 
to take their names or produce them be¬ 
fore the Police and said they would bear 
the consequences. The witness says that 
on that occasion he did not disclose any¬ 
thing to the Tbanedars, but that he told 
the Zaildar next day about the matter 
• mentioned above. Ear Bhaj’s story is 
a very improbable one. There was no 
need for the Mandi Banias to send for 
liim and ask him not to disclose the 
names of the offenders, seeing tliat he 
had been aw'ay all day on 14tb and had 
no personal knowledge of what had hap¬ 
pened. Neither Mansa Rim nor Lajja 
Ram makes any mention of the incident. 
It is also unlikely that the Mandi men, if 
they were gulity, would have gone to 
Parnala on 16th April when the Sub- 
Inspectors were making an investigation 
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there. Har Bhaj’s statement that he 
informed the Zaildar about these matters 
the next day is not corroborated by the 
latter. As to his statements about his 
sending Ram Jas, Bhura and Shib Lai to 
ieeth the Mandi men. Ram Jas says 
nothing about the matter. Bhura has 
nob been produced, and the statement of 
Shib Lai P. W, 60 as to the men he 
brought from the Mandi does nob agree 
with that of Har Bhaj, for he leaves out 
the names of Hari Ram and Jawala Per- 
shad and substitutes the names of Fateh 
Chand, Mansa Ram and Ram Sarup. Har 
Bhaj says that he was called by the 
Deputy Commissioner but did not tell 
him anything through fear of the Mandi 
people. Shib Lai also admits that he 
said nothing about the Banias of the 
Mandi coming bo Parnala and asking the 
Lambardars nob to mention their names 
until he male bis statement to Mr. 
Browne, and he says the reason was that 
he was afraid of the Mandi people plun¬ 
dering the village. The idea of the Jats 
of Pat nala being afraid lest the Banias of 
the Mandi might come and loot their 
village is ludicrous in the extreme. 

Kanwal Singh, Zaildar, P. W.‘41 says 
that Fateh Ullah came and told him and 
Nisar Muhammad at 10 a. m. on 14th 
April that the Railway and the Mandi 
people had broken the Railway bridge 
and implicated Jas Ram, Bakhtawar and 
Inder Sain who, he said, had been coming 
from the direction of the bridge and that 
the Station Master was telling the people 
that there was Rs. 1,000 or Rs. 1,100 in 
the cash chest which they should rob. 
He got his horse and rode to the bridge, 
which he found had been repaired, and 
then went to Parnala village and made 
secret inquiries. He says that the men 
seemed to have united and would not 
disclose any facts. This favours the 
theory' pub forward for tlio defence that 
the people of Parnala village were con¬ 
cerned in the commission of 'the crime. 
It has already been pointed out that the 
information wbicli the Zaildar says was 
given to him by Fateh Ullah does not 
tally with Fateh Ullah’s evidence in Court, 
and although the Zaildar says he got the 
information on the morning of 14th it 
was nob till 16th that he communi¬ 
cated it to the Police when the two Sub- 
Inspectors came to investigate the case. 
It may also be mentioned that both the 
Zaildar and Nisar Muhammad who took 


part with the Police in the investigation 
appear to be not on very good terms with 
the appellant Kanshi Ram, having joined 
in an application made to the Tahsildar 
two or three months before the ocourrenc© 
for having Kanshi Ram transferred, 
Muhamraal (P. W. 57) mentions the 
information given to him and the Zaildar 
by Fateh Ullali (his account of it differ¬ 
ing, as already pointed out, from Fateh 
Ullah’s and the Zaildar’s versions), but 
admits that he did not communicate it 
to the Sub-Inspector or tell anyone else 
about it till he mentioned it to Mr. 
Browne during the latter’s investigation. 
It is worthy of note that he is an appli¬ 
cant for an appointment as Honorary 
Magistrate ou the Bahadurgarh Bench 
and that he was told by the Deputy 
Commissioner of Rohtak about two 
months before the commission of the 
offence that his application would be 
considered if he did any special services. 

The above review of' t he evidence for 
the prosecution shows that that evidence 
is highly conflicting and tliat the bulk of 
it is very unsatisfactory. Most of the 
witnesses are of low position and there 
are several who are not free from the 
suspicion of having been concerned in the 
offence themselves and may have impli¬ 
cated others in order to save themselves, 
A very weak point in the case is the fact 
that the witnesses kept silence for a long, 
time about the incidents to which they 
have deposed, saying when questioned that 
they knew nothing about the affair, and 
that it was only when Mr. Browne took, 
up the investigation, two months after 
the occurrence, that they made their 
statements. The explanations given by 
some of them that they were afraid of 
being murdered by the Banias of the 
Mandi, or in the case of tlie Jats of Par¬ 
nala that they were afraid that the 
Banias might plunder their village, can¬ 
not possibly be believed. The circum¬ 
stances under which the witnesses made 
their statements after Mr. Browne had 
take* up the investigation require some 
notice, I have already referred to the 
statement of Har Narain (P. W. 18) that 
the story at first related by him in Court 
was the one which the police had taught 
him and to the admission of Chimau 
(P. W. 59) that he made his statement 

after being told a great many 

Mr. Browne to tell the truth. vVitli 

regard to the statements recorded by 
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l^agistrates under S. 1G4, Criminal P. C., 
[not only vfere Police Officers present 
iwhen the statements were recorded, but 
jfchey were allowed by one of the Magis- 
jtrates, at least, namely Sheikh "Muham¬ 
mad Fida Ullah, to put questions to the 
witnesses. That Magistrate says that an 
Inspector of Police was present and used 
to question the witnesses as to what hap¬ 
pened at various places and also ques¬ 
tioned Mansa Ram as to who were pre¬ 
sent at the bridge, and he also says that 
the witnesses used to say something 
voluntarily and stop and that then, when 
questioned by the Sub-Inspectors, they 
used to continue their statements. It is 
impossible to feel any confidence in state¬ 
ments made in such circumstances, which 
difl'er little from statements made to the 
police themselves, especially when it is 
borne in mind that for two full months 
the witnesses had withheld all informa¬ 
tion and had told every one who ques- 
Itioned them that they know nothing. 
It may be noted that some ten of the 
witnesses have retracted their previous 
statements wholly or in part when giving 
■their evidence at the trial. My conclu¬ 
sion after a careful consideration of the 
whole case is that the evidence against 
all the appellants other than Kuria and 
Hira Lai is quite unreliable. 

Further the case against those of the 
appellants who have been convicted under 
S. 126, Railways Act, read with S. 149, 
I. P. C., must fail on a legal ground. 
S. 149, I. P. C.. renders all members of 
^ an unlawful assembly liable for an oil- 
ence committed by any member of the 
assembly in prosecution of the common 
object of the assembly. Now S. 40, 
I. P. 0., provides that except in the 
chapter and sections mentioned in 
01s. (2) and (3) of that section the word 
“ offence ” denotes a thing made punish¬ 
able by the Penal Code. S. 149 and 
Oh. 8, in which S. 149 occurs, are not 
mentioned in Cls. (2) and (3), S, 40, and 
conse-juently the word * offence ’ in 
S. 149 means only an offence under the 
Penal Code, and does not include an off¬ 
ence under the Railways Act. The case 
against Kuria and Hira Lai stands on a 
different footing, for in the first place 
there are their confessions recorded on 
24th June and although those confessions 
appear to me to be of no value as against 
the other persons whom they impli- 
cate, I see no good reason for rejecting 


them as against Kuria and Hira Lai. 
They admitted in those confessions that 
they had taken part in loosening the 
rails, though they tried to minitnize the 
part l;hey took and sought to excuse 
themselves by saying that they acted 
under Tara Chaud’s orders. They re¬ 
tracted their confessions at tho trial and 
alleged that they had made them under 
Police pressure. No evidence however 
was produced in support of this allegation. 
It is true that they were about a month 
in ^custody before they confessed, hut 
there is other evidence which corrhorates 
the confessions. There is the evidence 
of Badna, P. \Y. 20, supported by that 
of other witnesses mentioned above, 
as to Kuria and Hira Lai having borrowed 
a wrench and crowbar from him and I 
have already given reasons for believing 
that part of the story. Further there is 
the evidence of Badam (P. W. 52) which, 
while it is unreliable so far as it impli¬ 
cates others of the appellants, appears to 
be entitled to weight as against Kuria 
and Hira Lai. He made his statement 
with regard to those two appellants on 
6th and 6th May, and it cannot bo said 
that he made it under pressure, as the 
original Police investigation started by 
Sub-Inspectors Nur Ahmad and Kirpa 
Narain had come to an end, while Mr. 
Browne did not commence his investiga¬ 
tion till more than a month later. No evi¬ 
dence has been produced by Kuria and 
Hira Lai in their defence, and I consider 
their conviction justified. There is also 
no reason for interfering with the sen¬ 
tences. 

The result is that I dismiss the appeals 
of Kuria and Hira Lai but accept tho ap¬ 
peals of the remaining appellants and 
acquit them and direct that they be set at 
liberty. 

r.m./r.K. Appeals accepted. 

A. I. R. 1920 Lahore 159 

Broadway and Abdul Raoof, JJ. 

Brij Lai —Plaintiff—Appellant. 

V. 

Viirga and others —Defendants—Respon¬ 
dents. 

Second Appeal No. 1140 of 1915, De¬ 
cided on 22nd May 1919, from decree of 
Senior Sub. Judge Ferozepore, D/- 9th 
February 1915. 

(a) Civil P. C. (14 of 1882), S. 244—Sale of 
share of co-parcener in joint Hindu family— 
Purchaser can tue for partition of joint pro- 
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perty and delivery to him of share Suit is not 
barred under S. 244 -Decree-holder himself 

is purchaser makes no difference. 

A suit bv the auction-purchaser of the snare 
of a lliudn co-parcen^r in joint family property 
for parAtion of the joint property and delivery 
to him of 'c%bat might be allotted to the share of 
the indgment-debtor would not be barred by the 
rroHsio^ of S. 244, Civil P. C.,1S82 The me.e 
fact that the decree-holder .1® 

chaser would make no difiecence. U IbU u 2 ) 

Sohan Lai —for Appellant. 

Shomair C/tantf—for Respondents. 
Judgment.— The facts of this case are 
■ 3 follows; One Ganpat Rai obtaindR a 
monev decree for Rs. 939 inclusive of 
costs on 10th August 1899 against one 
l.ajpat. On 25bh August 1899 an applica- 
tion was made asking for tlie attachment 
-nd sale of Lajpat’s share in certain pro¬ 
perty, wltich belonged to a joint Hindu 
laniily of which Lajpat was a member. 
The otlter members of the family objected 
to the attachment in that form, contend¬ 
ing that Lajpat’s share should first of all 
he'’ ascertained. This was done and the 
share was found to be 1/Oth of the pro¬ 
perty sought to be attached. Accordingly 
this 1/Cth share wassold on 4th June 1901 
and purchased by Ganpat. The sale was 
duly confirmed and the necessary sale 
certificate issued. Ganpat then applied 
for possession by jiartition of the share 
liurchased by him, to which request the 
other members of the family objected on 
the ground that no possession could be 
given until the property had been parti¬ 
tioned. On 22nd November 1902 an order 
was made by the Court concerned direct¬ 
ing that the purchaser should sue for 
partition in a separate suit as partition 
could not be effected in execution pro¬ 
ceedings. Nothing further was done until 
10th June 1913, when the present suit 
was instituted by the son of Ganpat. , 
This suit was dismissed on a preliminary 
objection, the Court holding that a sepa¬ 
rate suit was barred by the provisions of 
S. 47, Civil P. C. The learned District 
Judge on appeal upheld this decision and 
the plaintiff- appellant has tliereupon 
come up to this Court. 

Tlie Courts below have relied on JJharja 
Shah V. Bura Shah (l) and Sheo Narain 
V. N«r Muhammad (2). Bhaga Shah v. 
Bura Shah {!) however is not really in 
l)cint as the sale had never been confirm¬ 
ed, while Sheo Naraiii v. Nur Muham¬ 
mad (2) was overruled by a Full Bench of 


the same Court in a decision reported as 
Bhagvati v. Banwari Lai (3). Cn the 
other hand, the present case is similar to 
tliat reported as Yelumalai Chetti v. Sri- 
7iii'asa Chetti (4), where it was held that 
the only right acquired by the Court sale 
was a right to effectuate the sale by a 
suit for partition of the joint property of 
the co-parceners and the delivery to the 
plaintiffs of what miglit be allotted to 
the sliare of the judgment-debtor. It was 
further held that the executing Court 
was not competent, on a mere application 
for execution by the purchaser, to enforce 
the right of the purchaser by an order 
for partition. That case dealt with apur- 
chaser at the sale other than the decree- 
holder and to that extent might he con¬ 
sidered distinguishable from the present 
one. In Bhagwati v. Banwari Lai (3) it; 
was held however that the mere factj 
that t)ie purchaser was also a decres-J 
holder made no difference. It seems to 

* 

us that these two decisions are correct.! 
Before the decree could be given effect- 
to and possession made over, it was obvi¬ 
ously necessary that a partition should 
first be effected. Whether or nob S. 47, 
Civil P. C., would empower the executing| 
Court to effect partition, it is perfectly| 
clear that S. 244 of the old Code did rotj 
give an executing Court such powers. Wei 
accordingly follow the two decisions ro-j 
forrad to above and hold that the present; 
suit is nob barred. We accept the appeal,I 
and setting aside the order of the Courts 
below return the case to the Court of first 
instance for disposal in accordance with 
law. Stamp on this appeal will boro- 
funded and other costs will follow tho 
event. 

r.M./r.K. Appeal accepted. 

(3) llOOO] 31 All. 82=1 I. C. 416 (P. B.). 

(4) U90G] 29 Mad. 294. 
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Scott-Smith and Martineau JJ. 

Hira and another —Defendants ’— Ap¬ 
pellants. 

V. 

Buta and others —Plaintiff and Defen¬ 
dants—Respondents. 

Second Appeal No. 2516 of 1915, De¬ 
cided on 21st May 1919, from decree of 
Dist, Judge, Jullundur, D/- 27th May 
1915. 


(1) [18881 58 P. R. 1888. 

(2) [1908] 30 All. 72. 


^ Hindu Law—Alienation—Widow After- 
born son divests his mother’s estate from 
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^ate of birth and not from that of father a 
death—Widow ia competent to alienate hus¬ 
band'* property for lega necessity in the 
meantime. 

The rights of a son under Hindu law in the 
estate left by his father commence at birth and 
not before. Therefore an after-born son divests 
his mother’s estate as a widow from the moraetit 
of his birth and not from the moment of hU 
father’s death. Between the date of the death 
of her husband and that of the birth of her sou, 
the widow is competent to alienate her husband’s 
property for necessity. 163 C 2] 

Tek Chand—^or Appellants. 

Kanwar Narain —for Eespondents. 

Judgment.—The house and site in 
suit belonged to Thakur, who died in 
May 1911. On 1th July 1911 bis widow 
Mt. Ralli sold the property to defen¬ 
dants 3 and 4. The plaintiff, who is the 
son of Thakur, sues for possession con¬ 
testing the validity of the sale effected 
by bis mother. He brought the suit 
under the impression that his mother 
had sold the property as his guardian 
during his minority, but it turned out 
that she had sold it as its owner five 
days before the plaintiff was born. The 
Munsif held that the plaintiff, who was 
iQ his mother’s womb at the time of his 
father’s death, was, in the contemplation 
of law, actually existing at that time, and 
that on his birth he divested the estate 
of his mother whose title was inferior to 
his own. He held in consequence that at 

the time of the sale the plaintiff was the 
owner of theproperty, and nob Mt. Ralh, 
and that therefore the sale by her was 
void. He accordingly passed a decree in 
the plaintiff’s favour without going into 
the question of necessity. On appeal the 
District Judge held that any action taken 
"by Mt. Ralli in regard to the property 
should be regarded as action taken by a 
guardian on behalf of an infant in the 
womb and would have to be justified by 
necessity. He did nob however go into 
the question whether necessity for the 
sale had been proved or not He upheld 
the decree,apparently on the ground that 
a widow with child was not competent 
■to alienate property bo which she would 
have no right if the child turned out to 
be a son, a position which seems hardly 
-oonsiatent with the view first expressed 
by him that she could sell for necessity. 

The defendants have preferred a second 
appeal to this Court. The appeal oame 
before a learned Judge in Chambers, who 
referred the following question to a Divi¬ 
sion Bench. Under Hindu law was the 
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plaintiff's mother, Mt. Ralli, absolute 
owner of the property in dispute during 
the interval between her luisliand's death 
and the birth of the plaintiff, who was 
in her womb at the time of the death of 
her husband, and was she empowered 
under Hindu law to sell the said pro¬ 
perty as owner thereof shortly Ijeforo the 
plaintiff was born? Mr. Tek Chand.who 
appears on behalf of the appellants, in¬ 
forms us that his argument was not cor¬ 
rectly un lerstood by the learned Judge. 
He does not contend that Mt. Ralli was 
the absolute owner of the property dur¬ 
ing the interval between her husband's 
death and the plaintiff's birth, bub con- 
tends that she was the owner with the 
usual widow’s estate, with power to alien¬ 
ate only for necessity. The question 
referred bo the Division Bench does not, 
therefore arise. The learned counsel on 
both sides have however agreed that the 
appeal should be decided by this Bench, 
and it has accordingly been argued he- 
(ore us. 

It is not disputed that the right of 
sucoessiou under Hindu law vests im- 
mediately on the death of the owner of 
the property and cannot remain in abey¬ 
ance. nor is it disputed that the plaintiff 
divested the estate of his mother whose 
title was inferior to his own, and that he 
i 3 competent to contest the validity of the 
sale. The question is only whether Mt. 
Ralli’s estate was divested from the date 
of the plaintiff's birth or from the date 

of his father’s death. Jatnidra ^dohan 
Taqorc v. Ganendra Molia7i Tagore (I) 
is cited by Mr. Kanwar Narain on behalf 
of the respondents to show that under 
Hindu law a gift to a child en ventre so, 
mere is valid. That ruling does nob 
cover the point before us. In Sahapaii 
V Soviasundaram (2) it was held that 
under Hindu law a son conceived was 
equal to a son born, and that accordingly 
an alienation by a Hindu to a bona Bde 
purchaser lor value was liable to bo set 
Lide bv a sou, who was in his mother s 
womb at the time of the alination. to 
the extent of his share. ilangU ^. 
Soblia Si 7 tgh (3) was a case in which 
a suit was brought for pre-empcion by 
a person who had not been born at Mm 
time of the sale. The Court held that 


(1) [18721 9 B. L. R. 377=18 W. R. 859 
(P. 0.). 

(2) [18931 1 C Mad. 7C. 

(3) [19131 20 I. C. 272. 
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unaer Hindu law a child begotten had. if 
subsequently born, all the rights of a 

child in existence. , 

In Minakshi v, Virappa (4) it was 
held that in accordance with Hindu law 
obtaining in the Madras Presidency the 
right of a son in the womb to ancestral 
property could not be defeated by a 
or gift. ’ Bam Krishna v. Tripurabai (5) 
relates to the effect of an adoption by a 
Hindu widow on a transfer previously 
made by her of a part of her estate. 
That case is not in point as the transfer 
was one made without necessity. In 
Hanmant Ramchandra v. Bhimacha- 
rya (6) it was held that a posthumous 
son took the family property by right of 
survivorship on the principle of relation 
back to the time of the father’s death, 
■which applied in the analogous case of 
inheritance and partition and that the 
rights of such a son stood on the same 
footing as those of a son in esse at the 
time of the father’s death. On behalf of 
the appellants Mr. Tek Chand has re¬ 
ferred to (i) para. 499 of Mayne’s Hindu 
Law, Edn. 8, in which it is stated that a 
child who is in the mother’s womb at 
the time of the death is in contempla¬ 
tion of law, actually existing and will on 
his birth divest the estate of any person 
with a title inferior to his own who has 
taken in the meantime; (ii) West and 
Buhler’s Digest of Hindu Law, Edn. 3, 
Vol. 1, at p. 803, where it is stated that 
it is only on the actual birth of the son 
that his co-ownership arises; and (iii) 
Bamundoss Mookerjee v. Mt. Tarinee {7), 
which is a judgment of the Privy CDun- 
cil in an appeal from a decision of the 
Sudder Dewanny Court of Bengal. 

This last judgment appears to settle 
the question in dispute. Their Lord¬ 
ships of the Privy Council said that they 
entirely agreed in the principles laid 
down in the judgment of the Sudder 
Court, and expressed their entire concur¬ 
rence in the judgment of that Court on 
the question of law. We have therefore 
to return to the judgment of the Sudder 
Court in that case to see what was deci¬ 
ded. The question in the case was whe¬ 
ther a widow, who had been empowered 
by her husband to adopt a son could sue 
in her own right for a share of the ances- 


(4) 1 

1885' 

8 -Mad. 89. 

(5 1 

1909' 

33 Bom. 88=1 I, 0. 647. 

(6) 1 

1888] 

1 12 Bom 105. 


(7) [1857] 7 M. I. A. 1G9 (P. C.). 


tral estate. The argument for the ap 
pellant was that a widow having per¬ 
mission to adopt was to be regarded as 
enceinte. The Court accordingly went 
into the question whether a son’s rights 
in the estate commenced at birth or 
while he was in the mother’s womb re¬ 
marking on p. 181: 

“If no text can be shown for the suspension 
of the lights of a widow actually pregnant, it is 
still more certain that there is no similar pro¬ 
vision for divestiture of right in the case of a 
widow held only to be constructively pregnant 
of a son through the effect of a permission to 
adopt.” 

The learned Judges quoted the follow¬ 
ing passage from Colebrooke’s translation 

of the Dayabhaga, Ch. 1, S. 45: 

“They who are born and they who are yet un¬ 
begotten, and they who are actually in the 
womb, all require the means of support; and the 
dissipation of their hereditary maintenance is 
ensured”. 

With regard to this passage they obser¬ 
ved that the very terms of the text pro¬ 
viding for sons yet unbegotten referred 
to a contingent and future, and not to a 
present right. At p. 183 tliey said: 

“The aftorborn son’s right is to his share of 
the estate as it stands at the time of his birth, 
and not retrospectis-ely with reference to its state 
at any supposed period of his conception.” 

Further on at p. 184, with reference 
to a remark made by a certain commen¬ 
tator. they said: . 

“Here is an express and indeed, to our minds, 
a conclusive reference to actual birth after the 
death of a father as the period of commence¬ 
ment of right.” 

Again on p. 189, the learned Judges 
remarked: 

“The truth is that the supposition of a positive 
and actual right vested in an embryo which may 
never come into full existence is one which must 
almost be rejected on the mere statement of it.” 

It is clear therefore from the above- 
mentioned judgment of the Sudder Coutfe 
of Bengal, which was adopted in its en¬ 
tirety by the Privy Council, that the 
r'gbts of a son under Hindu law in the 
estate left by bis father commence at 
birth and not before. Even if this were 
not so the widow would still be com¬ 
petent to make an alienation for the 
benefit of her unborn child. To hold 
that she cannot alienate any of the pro¬ 
perty left by her husband at all till the 
child is born would be anomalous, as the 
child may be still born, in which case 
an alienation made by her before to® 
child’s birth would if made for necessity, 
be valid. Moreover, we do not think 
that there is anything in Hindu law m 
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support of the proposition that a preg¬ 
nant widow in possession of the usual 
life estate has no power to deal with it 
at all until she be delivered of her child, 
and has in fact less power than she has 
after the birth, when she can admittedly 
alienate for necessity. Following 
doss Mookerjee v. Mt. Taririee (7) we 
hold that Mt. Ralli’s estate was divested 
only on the plaintiff’s birth, and that 
she was the owner of the property on the 
date of the sale and was competent to 
alienate it for necessity. The other 
question arising in the case has not been 
decided by the lower Court. We accord¬ 
ingly accept the appeal, set aside the 
decree of the lower Court, and remand 
the case to the Court of first instance 
under O. 41, R. 23, Civil P. C., for dis¬ 
posal according to law. Stamps on the 
appeals in this Court and in the lower 
appellate Court will be refunded, and 
other costs will be costs in the case. 
r.m./r.k. Case remanded. 


A. I. R. 1920 Lahore 163 

Broadway, J. 

Bura and another —Defendants—Ap¬ 
pellants. 

V. 

Abdul Majid^ Plaintiff—Respondent. 
Second Appeal No. 2375 of 1919, De¬ 
cided on 19th February 1920, from de¬ 
cree of Dist. Judge, Gurdaspur, D/- 14th 
August 1919. 

BenamI—Benamidar mortgagee can sue 
for possession on basis of mortgage. 

A benamidar ropreseuts the real owner and an 
action can be maintained in his name in respect 
of the property that stands in his name, although 
the beneficial owner is no party to it; 46 Cal. 

6C6, (P.O.) Foil. 

Where therefore a benamidar mortgagee sued 
for possession on the basis of the mortgage : 

Held : that the mere fact that he was a benami¬ 
dar did not prevent him from bringing the suit. 

[P 163 C 2] 

Fakir Chand —for Appellants. 

Abdul Qadir —for Respondent. 
Judgment. —These are three connected 
appeals from three separate orders passed 
by the District Judge of Gurdaspur. The 
appellants are Rura, Kaiu and Nanak, 
respectively, in the three cases. The 
respondent in all is Abdul Majid. Abdul 
Majid instituted three suits for posses¬ 
sion of land on three separate mortgages, 
one executed by Kalu on 14th January 
1907, another executed by Nanak on 2nd 
July 1907, and the third executed by 
Rura on 16th March 1911. Of these the 


two latter were registered. The plea in 
all the cases was that the mortgagors 
had really been dealing with one Sheikh 
Ilahi Bakhsh who was the real mort¬ 
gagee, although the documents had been 
executed in favour of Abdul Majid. Cer¬ 
tain payments made to Ilahi Bakhsh were 
also pleaded. With regard to these pay- 
ments the learned District Judge has 
held that they have not been proved and 
as their payment is a question of fact, 

I cannot go into it in second appeal. 

Lala Fakir Chand on behalf of the three 
appellants contended that Abdul "Majid 
as a benamidar was not competent to suo 
for possession, and in support of bis con¬ 
tention he referred me to Atrabannessa 
Bibi V. Safatullah Mia (l), Ram Ratan 
Purohit V. Sikdar AH (2) and Guyan 
Dhanger v. Gonder (3). No doubt these 
cases support the learned vakil’s conten¬ 
tion, but Sheikh Abdul Qadir points out 
that Guyan Dhanger v. Gonder (3) has 
been set aside by Goiijan Vhangar v. 
Sheikh Gondar (4), which itself proceeded 
on Gur Marayan v. Sheo Lai Singh (5) 
in which their Lordships of the Privy 
Council have lield that a benamidar re¬ 
presents the real owner and an action 
can be maintained in his name is respect 
of the property that stands in his name, 
although the beneficial owner is no party 
to it. In these circumstances it would 
appear that the decision of the learned 
District Judge in these three cases is 
correct and that the mere fact that Abdul 
Majid is a benamidar does not prevent 
him from bringing the suits he has. Lala 
Fakir Chand then contended that Jahan 
Khan v. Dalla Ram (6) relied on l)y the 
District Judge has no bearing on this case. 
In this I am unable to agree. The suits 
are between the mortgagors and the 
mortgagee as entered in the mortgage 
deeds, and it is only if Ilahi Bakhsh were 
to attempt to obtain possession that the 
applicability of the Alienation of Land 
Act would arise. I accordingly dismiss 
these appeals with costs. 

r.M./r.K. _ Appeals dismissed. 

1) 11915] 43 Cal. 504=31 I. C. 189. 

2) L1912] 14 I. C. 10. 

(3) U9iB] 45 I. 0. 794. 

(4) L1919] 62 I. C. 324. 

(5) A. I. R. 1918 P. 0. 140=49 I. 0. 1=46 Cal. 
666 (P.C.). 

(6) [1907] 142 P. R. 1907. 
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Shadi IjaJj, C. J. 

Gobind Sahai —Defendant—Appellant. 

V. 

Ram Chand and anot/ter ~ Plaintiff 
and Defendant—Respondents. 

Second Appeal No. 382 of 1920, Deci¬ 
ded on 2l3t May 1920, from decree of 
Dist. Judge, Gujranwala, D/- 10th No¬ 
vember 1919. ^ . - 

Civil P. C. (1908). S. 35 —Discretion of 

Court must be exercised in accordance with 
general principles—Discretion not so exer- 
eised—Appeal on question of costs held com¬ 
petent. . 

Courts have full discretion in the matter of 
award of costs, but that discretion is not an arbi¬ 
trary one and must be exercised in accordance 
with general principles. _ 

In a pre-emption case the plaintifl s right ot 
pre-emption was admitted, the only point in 
controversy being the price payable. The Dis¬ 
trict Judge, dissenting from the Court oi first 
instance, held that the whole of the price was 
paid before the Sub-Registrar and that there was 
no proof of the return of any part of the price. 
He accordingly accepted the vendee’s appeal as 
to the price, bat did uot set aside the first Court’s 
decree asvaiding costs against him. The vendee 
filed a second appeal in the High Court ; 

Held (1) that in the circumstances of tho 
case the Court of second appeal was entitled to 
entertain an appeal on the question of costs, 

(2) that tbo veudee, having defeated his ad¬ 
versary on tho only point in controversy bet¬ 
ween them, was entitled to recover his costs. 

LP 104 C 1, iil 

V. C. Rain for Kanwar Narain—ior 
Appellants. 

GoUnd Ram—iox Respondents. 

Judgment. —This appeal which is 
from an appellate decree relates to costs 
only. It is contended by the learned 
counsel for the respondent that no ap¬ 
peal lies. I am unable to accede to this 
contention. It is true that Courts have 
full discretion in the matter of awarding 
costs, but that discretion is not an arbi- 
trary on© and must be exercised in ac¬ 
cordance with general principles. This 
rule has been enunciated in several judg¬ 
ments: vide, inter alia, Daulat Ram v. 
Durga Prasad (l). Now what are the 
relevant facts of this case ? The plain¬ 
tiff's right of pre-emption was admitted 
by the vendee, and the only point in 
controversy between them was whether 
the pre-omptor should pre-empt the pro¬ 
perty on payment of Rs. 1,500 for which 
the sale had been effected. Now the 
District Judge, dissenting from the Court 
of first instance, holds that the whole of 
the price was paid before the Sub-Regis- 

“(i 15 auT 333~ 


Ahmad Yar Khan 

trar and that there is no proof of the 
return of any part of the price. The 
learned Judge further finds that the 
market value of the property is not less 
than Rs. 1,500. He has accordingly ac¬ 
cepted the appeal of the vendee as to 
the price, but has not set aside the 
decree of the first Court awarding costs 
against the vendee. Indeed the matter 
has been entirely overlooked by him, nor 
has he given any reason whatsoever why 
the vendee, when he defeated his adver¬ 
sary on the only point which was in 
issue before the appellate Court, should 
not have recovered his costs in that 
Court. 

In these circumstances I am of opinion 
that the Court of second appeal is enti¬ 
tled to entertain an appeal on the ques-' 
tion of co.sts. I therefore allow the ap¬ 
peal, and direct the plaintiff to pay the 
costs of the vendee in all the Courts. As 
regards cross-objections preferred by the 
plaintiff, it is sufficient to say that they 
challenge the finding of the District 
Judge on the question of price which 
finding, being one of fact, cannot be as¬ 
sailed. Tho cross-objections are there¬ 
fore dismissed with costs. 

e.M./R.K. Appeal allowed. 

A. I. R. 1920 Lahore 164 (2) 

Scott-Smith and Wit.bkrforce, JJ. 
Godar Ram and others —Plaintiffs 
Appellants. 

V. 

Ahmad Yar Khan —Defendant — Res¬ 
pondent. 

First Appeal No. 1187 of 1918, Deoided 
on 2ist February 1920, from decree of 
Sub-Judge. 1st Class. Multan, D/- 2nd 
January 1918. 

Civil P. C. (1908), S. 47—Decree—Setting 
aside. 

A regular suit lies to set aside an ex parte 
decree obtained by fraud. LP 4G5 C IJ 

S. C. Chatterji for M. N. Muker^'i—ior 
Appellants. 

Abdul Ra.shid —for. Respondents.^ 
Judgment. —The plaintiffs’ suit, as 
described by the learned Subordinate 
Judge, is to obtain a declaration that a 
decree of Rs. 5,499 passed against him m 
1911 is not capable of execution. The 
learned Judge, after referring to several 
authorities, held it to be a suit whic 
interfered with the execution of the de¬ 
cree and to be barred by S. 47, 

P. C. Against this decision the 
has appealed. The money for whio 
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deoree was granted was apparently due 
on some brick contract. According to 
the plaint, the present defendant sued 
the present plaintiffs for the money on 
account of which the decree had been 
passed and obtained an ex parto decree 
on 22ad March 1911. Plaintiff 1 now 
states that as he was going to Multan to 
conduct his case, he was met by the de¬ 
fendant who agreed to drop his suit it 
plaintiff agreed to continue the supply of 
bricks. In spite of this promise, how¬ 
ever, the defendant went to Multan and 
obtained an es parte decree, of which 
plaintiff was not aware till June 1911. 
He was however induced by this promise 
of withdrawal to refrain from contesting 
the suit and to continue his supply of 
bricks much to the advantage of the de¬ 
fendant and the whole of their accounts 
have been settled. The plaint, it is true, 
is badly drafted but it clearly alleges 
that the original decree was obtained by 
fraud. The lower Court was obviously 
wrong in thinking that the suit was 
merely one for a declaration that an ad¬ 
justment of account had taken place. It 
did not consider in any way the allega¬ 
tions of fraud or even take the statements 
of the parties thereon, which was most 
essential in view of the somewhat vague 
allegations in the plaint. It is well 
established law that a regular suit lies to 
set aside an ex parte decree obtained by 
fraud and the decision of the lower Court 
based as it is upon a misunderstanding, 
must be set aside. The appeal is accord¬ 
ingly accepted and the case is remanded 
to the lower Court under O. 41, R. 23, 
Civil P. 0., for a decision on the merits. 
Costs to be costs in the cause. Court-fee 
on appeal to be refunded. 

B.M./r.K, Case remanded. 

A. I. R. 1920 Lahore 165 

Shadi Lal and Broadway, JJ. 

Anant Bam —Defendant—Appellant. 


v. 

Bharat National Bank Ltd., Delhi — 
Plaintiffs*-Respondents. 

First Appeal No. 2171 of 1916, Decided 
on 29th April 1920, from deoree of Dist. 
Judge, Delhi, D/- 25th AP"! 1916. 

Negotiable Instrument* Act (1881), S.118 (a) 
^Defendant admitting eacecution but denying 
consideration — Onus i* on defendant to 
prove that no consideration passed-—Court 
is wrong in setting up case for plaintiff not 
set up by him, Practice—New case. 

Plaintifi Bank sued one A for recovery of 


Rs. 27,000 on the basis of a pro-noto for lls. 25,000, 
Dafcndiiut, wbilo admitting tbo execution of tbo 
pro-noto, denied Laving received any cousiclora- 
tiou therefor and pleaded that tJjo transtictiou 
was a bogus one and that he signed tlio pro note 
on the asbUranco given him by one D, tbo Chief 
Manager of the Bank, who himself stood in need 
of money, that he (defendant) could not be liable 
as B had a fixed deposit of Rs. 25,000 in the 
Bank which would cover the transaction. Coun¬ 
sel for the Bank llatly contradicted the sugges¬ 
tion made by the defeudanfs pleader that tbo 
fixed deposit receipt was obtained by B as con¬ 
sideration for the pro-note and stated that it 
was given by B as security for a debt already 
due. The Court held that no cash was paid to .1, 
but decreed the claim on the ground that tbo 
consideration to .1 was the fixed deposit receipt 
which Was a good consideration. The defendant 
appealed : 

( 1 ) that the suit being based on a pro- 
note tbo execution of which was admitted, the 
onus was on the defendant to prove that no con¬ 
sideration passed ; (2) that as no money was 
paid to .-1 as consideration for the pro-note and 
as B had paid no money into the Bank in con¬ 
sideration for the fixed deposit receipt the plain- 
tifl’s suit should have been dismissed and the 
Court was wrong in setting up a case for tho 
plaintiff which not onlv ho did not set up but 
which ho throueh his'counsel definitely repu¬ 
diated. IP IGG C 2 ; P 1G8 C 1] 

C. Sevan Petman and ill- S. Dhagct 
for Appsllant. 

TekChaiid and M. N. Nukerji—tor 
Respondents. 

Judgment. — Tlie Bharat National 
Bank, Limited, of Delhi, instituted the 
suit out of which this appeal has arisen 
against one Anant Ram for the recovery 
of Rs. 27,000 on the basis of a pro note 
for Rs. 25,000. It was set out in the 
plaint that Anant Ram had taken a loan 
of Rs. 25,000 from the Bank on 24fch 
July I9II and had executed a pro-note 
for the same in favour of tho Bank agree¬ 
ing to pay interest at the rate of Ks. 6 
per cent per annum. It was further 
stated that the Bank had been paid 
Rs. 634-1-2 out of the interest through 
Barkat Ram, and after remitting Rupees 
47-6-6 a decree was asked for for Rupees 
27,000. Barkat Ram referred to in 
the plaint as having paid the item of 
interest on behalf of Anant Ram was the 
General Manager of the plaintiff Bank, 
and it is this Barkat Ram who signed 
and verified the plaint on behalf of the 
said Bank. The suit was filed on 24th 
April 1913 and came up for hearing on 
13th May 1913. On that day Anant 
Ram failed to appear and proceedings 
were taken against him ex parte. Barkat 
Ram went into the witness box, swore to 
the pro-note having been executed by 
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Ananb Ram and stated that the sum of 
Rs. 25,000 was paid to Anant Ram in 
cash. Ha further stated that he had 
himself on the date in question sent a 
sum of Rs. 25,000 to the Bank through 
Anant Ram with a letter, asking that the 
said amount be deposited as a fixed de¬ 
posit in his favour and that the advance 
to Anant Ram was to be secured on that 
deposit. On the basis of this statement 
an ex parte decree was passed against 
Anant Ram for the amount claimed. 
This decree was however set aside on 
application by an order dated 28bh May 
1913, and on 4th June 1913 Anant Ram 
filed his written statement in which, 
while admitting the execution of the 
pro-note, he flatly denied ever having re¬ 
ceived any consideration therefor. He 
proceeded to state that the transaction 
had been a bogus one, that Barkat Ram, 
the Cliief Manager of the Bank, himself 
stood in need of money and that the said 
Barkat Ram had deceived him by stating 
that he, Anant Ram, would not be held 
liable for the debt as Barkat Ram. being 
the Chief Manager, would arrange matters, 
and that it was on this assurance that 
the pro-note was signed. Further it was 
stated that Barkat Ram had said that he 
had a fixed deposit of Rs. 25,000 in the 
Bank which would cover this transaction. 
Anant Ram also denied ever having signed 
what is known as a “debit vouclier.” It 
was also pointed out that this fixed de¬ 
posit had matured on 24th May 1912 and 
the Bank should have credited the amount 
to this pro-note. This written statement 
was traversed by the plaintiff, presum¬ 
ably through Barkat Ram, and when 
Anant Ram’s pleader said that the fixed 
deposit receipt for Rs. 25,000 was ob¬ 
tained by Lala Barkat Ram as considera¬ 
tion for the pro-note, the suggestion was 
flatly contradicted on behalf of the Bank 
by its counsel, Mr. Kirkpatrick, who 
stated that the fixed deposit receipt was 
given by Barkat Ram as security for the 
debt already due'. The following issues 
were framed: 

(l) Was any deceit practised on defen¬ 
dant when he signed the pro-note as a 
token of its having been duly executed ? 
(2) Was the pro-note without considera¬ 
tion ? (3) Is plaintiff entitled to recover 
the debt in suit from defendant without 
first trying to recover it from the fixed 
deposit receipt given by way of collateral 
security? And in due course the parties 


proceeded to trial. The learned District 
Judge held that no cash was paid to 
Anant Ram and that the supposed loan 
was secured by the supposed deposit for 
which a receipt was issued in Barkat 
Ram’s favour. The claim was neverthe¬ 
less decreed on the ground that the con¬ 
sideration bo Anant Ram was the fixed 
deposit receipt which was a good con¬ 
sideration. Against this decree the de¬ 
fendant has preferred this appeal and we 
have heard Mr. Bevan Petman on his 
behalf, while Mr. Tek Chand has ad¬ 
dressed us on behalf of the Bank. 

The main point for determination is 
whether the pro-note was without con¬ 
sideration (issue 2). The suit being 
based on a pro-note the execution of 
which wasaduiitbed, the onus was placed, 
and rightly placed, on the defendant, 
and on his behalf it is claimed that the 
onus has been fully discharged. To prove 
his allegations he has produced Hira 
Lai, the then Auditor of theBank, Oheban 
Sarur, a clerk in the Bank, S. 0. Bose, 
who was the Chief -Accountant of the 
Bank, Jawala Pershad, the Treasurer of 
the Bank, and Mul Raj, a clerk in the 
Bank, and he himself has gone into the 
witness box. All these witnesses have 
definitely stated that no money was paid 
to Anant Ram when the pro-note was 
written and further that no money was 
received from Barkat Ram when the fixed 
deposit receipt was issued to him. Hira 
Lai says that when cash is paid out of 
a Bank, a debit voucher is prepared 
which is signed by the person who re¬ 
ceives the cash. In the course of his 
duties the debit voucher which was pre¬ 
pared in connexion with this deposit was 
seen by him, and he swears that it had 
no signature on the back either of Anant 
Ram or anybody else. This voucher, an 
important piece of evidence, is missing 
and it is said that it has been stolen. 
This witness also said that the closing 
balance on Saturday, 22nd July 1911, as 
given in the cash book, was Rs. 17,000 
odd. Therefore, unless Barkat Ram paid 
in the Rs. 25,000 for which a fixed de¬ 
posit receipt was issued, it is obvious 
that the Bank could not have advanced 
Rs. 25,000 to Anant Ram on Monday, 
24th July 1911. Further it appears that 
several pages of the cash book have been 
removed and new ones inserted. ^ This 
witness also states that the original 
pages in the loan ledger have been re- 
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moved and new ones substituted for them, 
and that in the original there was an 
entry in the handwriting of Barkat Ram 
totheeffect “in presenoeof the Directors.” 

It has been contended by Mr. Tek Ohand 
that this witness is hostile to Barkat 
Ram and that he could scarcely be ex¬ 
pected to remember the details he de¬ 
poses to after a lapse of four years. It 
appears however that there were reasons 
for Hira Lai to have this matter impres¬ 
sed on his memory. He regarded this 
transaction as a suspicious one and chaU 
lenged it. He was told by Barkat Ram 
that there was a fixed deposit which was 
the security for this loan and which 
would be credited against it on the due 
date, and a note to that effect was made. 
"When the witness called for the fixed 
deposit receipt it was not forthcoming, 
although having been given as security it 
should have been in the possession of the 
Bank. Soon after this transaction Hira 
Lai found it necessary to sever his con¬ 
nexion with the Bank, and on 20th Ja¬ 
nuary 1912, submitted his resignation 
which he sent under cover of a private 
letter written by him to Sri Ivishen Das 
who was the Chairman of the Bank. 
There is really no reason to think that 
Hira Lai had any grudge against Barkat 
Ram, and his statement is of importance 
as showing the extraordinary manner in 
which the affairs of the bank were being 

conducted at that time. 

The next witness Chetan Sarup states 

that no money was actually paid to 
Anant Ram and that no money was ac¬ 
tually paid in by Barkat Ram, that vou¬ 
chers were passed for cash, bub the tran¬ 
saction was really a transfer. This wit¬ 
ness was not cross-examined, as Lala 
Barkat Ram for the bank stated that 
there had been some misunderstanding 
about the time of taking up the case. The 
learned District Judge has made a note 
that the time fixed was 12 o’clock and 
everybody had been kept waiting for half 
an hour. He was not subsequently pro¬ 
duced, but we see no reason to think 
that the blame for this attaches to any 
one other than the plaintiff. This wit¬ 
ness is DO longer in thb employ of the 
bank and it is said that he was dismissed. 
We are however unable to see any reason 
to doubt the veracity of his statement. 
S. 0. Bose, the next witness, was the 
Chief Accountant of the Bank on 24th 
July 1911. His evidence is clearly to 


the effect that no money was received 
from Barkat Ram on that elate and tliat 
no money was paid to Anant Ram. The 
deposit receipt, he states, was kept by 
Lala Barkat Ram although the lion was 
entered in the hooks of tlio Bank. Mr. Tek 
Chand argued that this witness had been 
dismissed for malpractices and referred 
to p. 9 of the paper book, whore are to 
be found certain resolutions of tlie Board 
at meetings held in connexion with 
T^Ir. Bose. From these it appears that 
Mr. Bose had tendered his resignation. 
The first resolution is dated Idth April 
1912 and the last is dated 7th April 
1913, in which it was resolved^ that 
Mr. Bose be criminally prosecuted. There 
is nothing to show that tliis resolution 
was ever given effect to, while Thakar 
Das, a Director of the Bank, produced as 
a witness for the plaintiff, stated tlrat 
Mr. Bose was found to have advanced 
large sums to Sen Ghosal & Co. without 
any authority. After a careful perusal 
of this witness’s evidence we are unable 
to see any reason whatever for thinking 
that he is speaking falsely. 

The next witness Jwala Pershad was 
a servant of Rai Bahadur Lala Sri Kishen 
Das and used to work in those days as 
the Treasurer of the Bank. His evidence 
is to the effect that the transfer of 
Bs. 25,000 was made but nothing was 
actually paid out. No money came or 
went and the transaction was a mere 
transfer. This witness's evidence was 
attacked on the ground that he was an 
old employee of Sri Kishen Das. who was 
the Chairman and promoter of this Bank. 
There is no evidence whatever on the 
record worth the name from which it 
can be deduced that there was any ill- 
feeling between the said Sri Kishen Das 
and Barkat Ram and the evidence of this 
witness is, in our opinion, worthy of 
considerable weight. Next comes Rup 
Narain, who also says that no money 
actually passed either in payment to 
Anant Ram or as received from Barxat 
Ram. This witness was dismissed from 
the Bank for refusing to go to a 
office at Efcawah in November 1911. The 
reason for his dismissal is nob one that 
can be regarded as a ground for disbeliev¬ 
ing him. Next there is the evidence of 
Hul Raj, who also swears that no money 

^ He is no longer in the employ of the 
bank, having resigned. Finally there is 
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Ananfc Earn himself, who has gone into 
the witness box and has definitely and 
clearly stated that he received no money 
when he signed the pro-note because he 
was distinctly given to understand by 
Barkat Earn, the Chief Manager of the 
Bank, that he would see that he incurred 
no liability. 

After a careful consideration of all 
this evidence we are satisfied that the 
view taken by the learned District Judge 
is correct and that no money was paid to 
Anant Earn as consideration for the pro¬ 
note and further that Barkat Earn paid 
no money into the Bank in consideration 
for the fixed deposit receipt issued to 
him on the same day. On these find¬ 
ings it seems to us that the plaintiff’s 
suit siiould have been dismissed and that 
the learned District Judge was wrong in 
setting up a case for the plaintiff' which 
not only he did not set up but which Ire 
through his counsel definitely rop-udiated. 
We would also note that the fact that 
Barkat Earn refrained from going into 
the witness l)ox to submit himself to 
cross-examination is extremely suspici¬ 
ous. He was conducting the case for the 
Bank and the defendant repeatedly urged 
that Barkat Earn should be made a party 
to which course the Bank through Bar¬ 
kat Earn declined to agree. Ho was 
fully aware of tbe defence set uj) and of 
the evidence given by the late employees 
of the Bank. He himself was the only 
person who could explain many of the 
circumstances, for instance, he could have 
proved where he got Es. 26,000 which, 
he said he sent to the Bank and why the 
fixed deposit receipt which was given as 
collateral security was not in the pos¬ 
session of the Bank. Mr. Tek Chand 
argued that it was very unlikely that 
Anant Earn would have been deceived by 
Barkat Earn, being a man of 36 years of 
age^^ho had already served a sentence 
for forgery. A letter, dated 12th March 
1911, printed at p. 2 of the paper-book 
from Anant Earn to Barkat Earn shows 
that these two were at that time on the 
best of terms and that Anant Ram was 
looking to Barkat Earn for assistance in 
obtaining an employment. There was 
therefore nothing improbable in his hav¬ 
ing relied on Barkat Kam’s assurance 
that he as the Chief Manager of the 
Bank, would see that Anant Earn would 
not incur any liability by signing the 
pro note. It is also evident that the 


books of the Bank relating to this trans¬ 
action are highly suspicious. The origi¬ 
nal pages have been removed and others 
substituted therefor, being marked du¬ 
plicate,” a description which must be 
obviously incorrect as there can be no 
honest reason for preparing a duplicate 
set of books. The rate of interest 6 per 
cent is also absurdly low, and in all the 
circumstances we are of opinion that the 
whole transaction is a bogus one and 
that Anant Earn is not liable to the Bank 
in any sum whatsoever. 

Mr. Tek Chand complained that his 
client bad not been given sufficient oppor¬ 
tunity to produce certain witnesses, bub 
we consider that the Court below dealt 
correctly with this question. In the 
view we take of the case it is not neces¬ 
sary to discuss the other points argued 
at the Bar and we accept this appeal and 
dismiss the plaintiff’s suit wdth costs 
throughout. 

R.ii./R.K. Appeal accepted. 
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Shadi Lal and Mahtineau, JT. 

Uberoi Ltd. and another —riaintiffs— 
Appellants. 

V. 

Proprietor of Uberoi k Co., Kashmiri 
Gate Delhi —Defendant—Respondent. 

First Appeal No, 2226 of 1917, Decided 
on 20th March 1920, from decree of 
Senior Sub-Judge, First Class Delhi, D/- 
30th May 1917. 

(a) Trade mark—Use of name associated 
with business of other person cannot be 
used. 

No one may use a name in such a way as to be 
calculated to lead tbe public to believe that tbe 
business carried on by him is the business of some 
other person with whom the name has come to 
be associated. LB 1"0 G 1] 

(b) Trade mark—Infringement—Injunc¬ 
tion—It must be shown that person carrying 
business in his own name is doing it in a way 
as to pass off his goods as goods of some one 
else. 

The Court ought not to restrain a man from 
carrying on business in his own name simply 
because there are other people who are doing the 
same and who will be injured by what he is 
doing. It must appear that the person who is 
carrying on the business in his own name is 
doing it in such a way as to pass off bis goods as 
the goods of some body else: LB 171 C 2> 

Where therefore the defendant was carrying on 
business in his own name which also happened 
to be the name of the plaintiff: 

Held : that the defendant conld not to res¬ 
trained from using his own name. LB 1<2 C j 
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Bevan Petman, Carden Noad ancl Bam 
Lai —for Appellants. 

Naiiak Chand Pandit, Gokal Chand 
Narajig ami Balwant Rai —for Bespon- 
deots. 

Judgment. —Tho dispute in this case 
relates to the use of certain trade names 
and trade marks. The suit was brought 
by “Uberoi Limited" and Ganda Singh, 
against Jhanda Singh and his sons Ikbal 
Singh and Kirpal Singh, as being the pro¬ 
prietors of the firm Uberoi and Company, 
but at the time of arguments the plam- 
tilTs withdrew their case against Jhanda 
Singh and Ikbal Singh, and proceeded 
only against Kirpal Singh. The plain¬ 
tiffs carry on tlie business of manufactur¬ 
ing and selling sporting goods. The 
business was originally started by Ganda 
Singh at Sialkot in 1888 under tho name 
of “Ganda Singh, Uberoi and Sons." 
Uberoi being the name of his caste or 
sub-caste. In 1892 he took into partner¬ 
ship his younger brother Jhanda Singh, 
and they carried on business together 
under the name of “Ganda Singh, Uberoi 
and Company," till 18S9 when they dis¬ 
solved partnership. After the dissolu¬ 
tion Ganda Singh carried on business 
under the name of ‘Ganda Singh, Uberoi 
and Company," also known as tho Punjab 
Sports Works, till 1913, when tho name 
was changed to “Uberoi" and the busi¬ 
ness was converted in the same or the 
following year into a limited liability 
company under the name of Uberoi 
Limited." In December 1916 tho plain¬ 
tiffs opened a branch in Delhi. 

Jhanda Singh after the dissolution in 
1899 carried on a separate business in 
Sialkot under the name of “Jhanda Singh 
Uberoi and Sons," calling his works 
“The Victoria Works" and later “The 
Victoria Steam Works." In 1913 he 
started a business in Delhi, first under 
the name of “Jhanda Singh, Uberoi and 
Sons" and then under that of “Uberoi 
and Sons." He carried on the Delhi 
branch till 23rd March 1916, when the 
goods of the shop were purchased for 
Es. 3,000 by his younger son Kirpal 
Singh, who has from that time been 
carrying on business in Delhi under the 
name of “Uberoi and Company." Jhanda 
Singh sold the building at Sialkot in 
which he had his workshop in 1916 but 
he rented another building there, as 
stated by the plaintiff’s secretary Beli 
Earn, and he says his business has never 


stopped. On 6th February 1917, he exe¬ 
cuted an agreement (p. 264 of tlie paper 
book) as proprietor of Uberoi and Sons, 
Sialkot, api)ointing Uberoi and Company 
his agents to sell Uberoi and Sons’ goods 
at Delhi. Jhanda Singh’s older son Ikhal 
Singh wont to England for a few years, 
and on his return in 19 i 5 started a busi¬ 
ness in Madras under the name of “ Uberoi 
and Company.” In a suit brought against 
him by the piaintiff's in tlio High Court 
of Madras for an injunction a consent 
decree was passed on 11th January 1917, 
which provided that Ikbal Singh should 
not trade except under the style of 
“Ikbal Singh, Uberoi and Company," and 
should not use the word “Uberoi" in 
connexion with his trade or goods, except 
in the collocation “Ikbal Singh, Uberoi 
and Company." 

In their plaint in the present case, 
which was instituted on 20th March 1917, 
the plaintiffs asked for a permanent in¬ 
junction restraining the defendants from 
carrying on business under the name and 
style of “Uberoi and Company," “Uberoi," 
“Uberoi and Sons," and Uberoi’ in con¬ 
junction with any other word or words, 
and from stamping or marking tiieir goods 
or selling goxls stamped or marked, with 
the word “Uberoi" as illustrated in the 
document A attached to the plaint or in 
any way. They also complained tliafc 
the defendants had applied to certain 
goods which they had for sale the word 
“Goto" in oraer to deceive the public 
into the belief that they were purchasing 
plaintiff’s goods marked Togo " They 
asked for an injunction to restrain the 
defendants from so marking their goods 
or from selling goods so marked. They 
asked further for an account of the sales 
and profits of the business carried on in 
Delhi under any of the names mentioned 
above and for damages and also for an 
injunction restraining the defendants 
from receiving any letters, money orders, 
parcels, and cheques addressed to, or in 
the name of or for the benefit of Uberoi 
and Company," “Uberoi and Sons," 
“Uberoi" or “Uberoi" with any other 
word or words appended thereto. The 
Subordinate Judge has granted an injunc¬ 
tion only to restrain the defendant Kir¬ 
pal Singh from stamping or marking bis 
goods, or selling any goods stamped or 
marked with the word "Goto;" in other 
respects he has dismissed the suit, find¬ 
ing that the defendant Kirpal Singh was. 
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Qntitleil to use the name Uberoi” as 
much as the plaintiffs. The latter have 
appealed to this Court. 

The plaintiffs stated iu their plaint 
that they believed that the business at 
Madras and Delhi really belonged to 
Jhanda Singh and were being carried on 
by his sons under the name of ‘Uberoi 
and Company” for his benefft and that of 
the family. If this were so, Jhanda 
Singh would be breaking the terms of 
the agreement (p. 17 of the paper book) 
that he made with Ganda Singh on 5th 
August 1899, when they dissolved part¬ 
nership in which he undertook that he 
would have no concern with correspond¬ 
ence and orders for goods addressed to 
“Uberoi and Company” and would not 
sell goods bearing that name. But as 
tlie i»laintiffs have chosen to withdraw 
the case against Jhanda Singh, the agree¬ 
ment betvveen Jhanda Singh and Ganda 
Singh becomes immaterial, and the case 
must proceed on the assumption that the 
Delhi business belongs to Kirpal Singh 
alone. Mr. Petrnan who appears on be¬ 
half of the piaintiffsadmits that it is too 
late for them to object to Kirpal Singh’s 
using the name “Uberoi and Sons,” as 
that name had been used by Jhanda 
Singli for some years before Kirpal Singh 
started business, but he contends that 
Kirpal Singh is not entitled to trade 
under the name “Uberoi and Company” 
or under the name “Uberoi” alone un¬ 
accompanied by other words which would 
serve to distinguish Kirpal Singh’s firm 
from that of the plaintiffs. We have been 
referred to a number of authorities which 
are discussed in Sebastion’s and Kerly s 
Works on the Law of Trade marks, and 
also to Vol. 27 of Ilalsbury’s Laws of 
England at pp. 751 and 777, Oriental 
Oovernmeni Security Life Assurance Co. 
Ltd. V. Oriental Asntrance Co. Ltd. (l), 
Mahomed Esufy. Rajaratnam Pillai (2) 
and a case of the Gurkha Association, 
Simla V. Muhammad Umar (3), decided 
by this Court and reported in Vol. 1 of 
the Lahore Law Journal. 

The law on the subject is clear and it 
is this, that no one may use a name in 
such a way as to be calculated to lead 
the public to believe that the business 
carried on by him is the business of some 
other person with whom the name has 

(1) L19131 40 Cal. 570=21 I. C. 268. 

(2) L1910J 83 Mad. 40=25 I. C. 712. 

(8) [1919J 51 I. C. 906. 


come to be associated. It is unnecessary 
to mention the various cases decided by 
the Courts in England which have been 
cited before us, but we may quote the 
following passage from the judgment of 
Lord Herschell in the case of Reddaway 
V. Banhan (4) which is given at p. 565 

of Kerly’s Law of Trade-marks, Edn. 4 : 

“ The name of a person or words forming part 
of the common stock of language, may become 
so far associated with the goods of a particular 
maker that it is capable of proof that the use of 
them by themselves without explanation or 
qualification by another ro.anufacturer would 
deceive a purchaser into the belief that he was 
getting the goods of .4, when he was really get¬ 
ting the goods of B. In a case of this description 
the mere pro.'>f by the plaintiff that the defen¬ 
dant was using a name, word, or device which 
he had .adopted to distinguish his goods would 
not entitle him to any relief. He could only ob¬ 
tain it by proving further that the defendant 
was using it under such circumstances or in such 
manner as to put off his goods as the goods of 
the plaintiff." 

The questions put to the jury in the 
same case, which are quoted in the foot¬ 
note on p. 569 of Kerly’s book, are also 
instructive. The main question in the 
present case is whether the names Ube¬ 
roi and Company,” and “ Uberoi ” have 
become so identified with the plaintiffs’ 
firm that the use of those names by the 
defendant Kirpal Singh would mislead 
the public. It is not denied that the 
term “ Uberoi ” has been used by the 
plaintiffs and there also appears to be no 
doubt that they used frequently to be 
addressed as ” Uberoi and Company 
Dotvv'ithstaDding that they did not adopt 
this as a trade name. They have pro¬ 
duced a number of letters addressed to 

Uberoi and Company ” dating from 
1899 to 1905 and from 1913 to 1916, 
and the lower Court is wrong in think¬ 
ing that it is not shown for which of the 
parties the letters were intended, for 
many of the letters are shown to have 
been intended for the plaintiffs, either 
by the fact that they related to orders 
for certain goods of which the plaintiffs 
alone were the manufacturers or by 
mention being made of the Punjab Sports 
Works in the address. But there are 
also a large number of letters produced 
by the other side showing that Jhanda 
Singh used to be similarly addressed. 
Exs. D.129 to D-163 are letters and post 
cards addressed to Uberoi and Com¬ 
pany ” and Exs. D-83 to D-128 are let¬ 
ters, postcards and telegrams addressed 

(4) (.1890] 65 A. c. 199. 
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to “ Uboroi.” They bear dates from 
the beginning of lOll to the end of 1915 
and were addressed to Delhi so that they 
were evidently intended for Jhanda 
Singh as it was nob till December 1916 
that the plaintiffs opened tlieir branch in 
Delhi. It is also nob denied that Jhanda 
Singh gave the name “ Uberoi ” to many 
of his goods in his catalogues. It is true 
that the envelopes of the letters in which 
the firm was styled “Uberoi” or Messrs. 
Uberoi” are not produced, and it may 
bo said that a customer may have ad¬ 
dressed the firm briefly as “ Messrs. Ube- 
roi ” in his letter, bub may have given 
the fuller names, “Uberoi and Sons ” or 
“Uberoi and Company” on the envelope. 
There are, however as has been men¬ 
tioned, some postcards also in which 
the firm is addressed as Uberoi,” or 
Messrs. Uberoi ” and the probability 
is that customers in addressing the firm 
would nob be particular whether or nob 
they added the words “Uberoi and Sons’ 
or “ Uberoi and Company.” It is only 
the word “ Uberoi ” which would have 
attracted attention. 

It appears to us therefore that it was 
nob exclusively the plaintiffs’ ^,5rm that 
was known to the public as Uberoi 
and ” Uberoi and Company ” but that 
Jhanda Singh was also known under those 
names. It is no doubt stated at p. 544 
of Kerly’s Law of Trade-marks that the 
name taken or copied by the defendant 
need not be that under which the plain¬ 
tiff alone and no other person is properly 
trading, a statement which appears to be 
based on the case of Dent v. (5) 

in which it was held that each of two 
firms carrying on business separately as 
watchmakers under the name Dent might 
sue a third person, who had set up a 
similar business under the same name, 
,for an injunction. But when it is con- 
'ceded that the plaintiffs are not entitled 
Ito restrain Kirpil Singh from using the 
name “Uberoi and Sons” on account of 
that name having been in use by Jhanda 
Singh, their claim to restrain him from 
'using the names Uberoi and Company 
'and “Uberoi” must be similarly de- 
jfeated by proof that Jhanda Singh also 
thas been known to the public under 
'those names. Furthermore, as Uberoi 
is Kirpal Singh’s own caste name, just as 
much as it is the plaintiffs , the latter 
must make out a strong cas e before they 
(6) U8611 2 J. H. 189. 


can bo given an injunction to restrain 
Kirpal Singh from using that name 
either alone or in conjunction with “and 
Co.” Jn Jarnieson Oo. v. Jamieson 
(6) referred to on p. 597 of Koily’s Law 
of Trade-marks, Lord Lindloy, M. K. 
said : 

“Whoa wo are askod to restrain a raau from 
carrying on business in liis own name wo must 
take very groat care what wo aro about. Tho 
principle applicable to tho case, 1 take is this : 
tho Court ought not to restrain a man from 
carrying on business i.i bis own uanio simply 
because there aro other people who aro doing the 
same and who will be injured by what bo is 
doing. It would bo intolrrable if the Court wore 
to interfere and to prevent people from carrying 
on business in their own names in rivalry to 
others of the same name. There must bo some¬ 
thing far more than that, viis. (there must bo), 
that the person who is carrying on business in 
his own name is doing it in such a way as to pass 
off his goods as the goods of some body else." 

Confusion has no doubt arisen in con¬ 
sequence of the plaintifi's and Jhanda 
Singh having both been addressed by 
customers as “Uberoi and Company” and 
“Uberoi”, and it has increased since 
Kir))al Singh set up his business in Delhi 
under the style of Uberoi and Company.” 
The correspondence on tlie record shows 
that persons have sent orders to the firm 
of “Uberoi and Company” at Delhi under 
the impression that it was a branch of 
the plaintiff's firm at Sialkot (see the 
letters on pp. 113, 114, 123-126, 129-131, 
133-136 and 154 of the paper-book), and 
on the other hand it appears that some of 
the letters meant for Jhanda Singh’s 
firm were received by the plaintiffs: see 
Ex, P-7o on p. 51 of the paper-book and 
Bali Ram’s statement on p. 264. But 
the mere existence of such confusion, 
which was inevitable, is no reason for 
granting an injunction, and it must be 
remembered that the plaintiffs are in 
great measure to blame for it by having 
dropped the distinctive name Ganda 
Singh” in 1913. Turion v. Turton (7) 
which is mentioned at pp. 603 and 604 
of Kerly’s work, was a case in which the 
plaintiffs, Thomas Turton and Sous, Ltd., 
complained of the use of the name John 
Turton and Sons by the defendants, who 
had previously stlyed themselves John 
Turton & Co. It was decided by the 
Court of appeal that, notwithstanding 
the possibility of mistakes between 
the two firms being made by careless 
people, the defendants were ju stified in 

(6) [189S1 5 R. P. 0. 169. 

(7) [18891 42 Ch. D. 128. 
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a<ioptinc? the name complained of, and in 
continuing its use after the possibility of 
mistake had been brought to their know¬ 
ledge. Also in the case of Jamieson Sc 
Co. V. Jamiesoyi (6). refeirel to above, it 
was decided that the defendant was nob 
bound to use extra precautions to avoid 
confusion l etween his goods and those of 
other persons in the trade, if such con¬ 
fusion arose solely from the similarity of 
liis own name with theirs, and from the 
use of features common to the'trade. 

No fraud is. in our opinion, shown to 
have been intended by Kirpal Singh in 
adopting the nan\o "Uberoi and Company” 
and we think he cannot be restrained 
from using that name taking intoconsidera- 
tionthat Uberoi” is his own caste name, 
ithat the plaintiffs have never traded 
under the name ” Uberoi and Company 
■and that that name was applied by the 
^public to Kirpal Singh’s father Jha^a 
iSingh just as much as to the plaintiffs. 
'But although Kirpal Singh was entitle^^ 
to use the name “Uberoi and Company 
he has been guilty of certain misrepr® 

sentations which require to be ' 

He wrote on 3rd July 1916 to the lost- 

master, Delhi, describing himse 
limite-l liability concern and J 

“Uberoi and Company Limiter , ,, 

and Sons Limited.” Uberoi Limited 
etc., might be added to hie addresses al¬ 
ready registered: p. 2 of the supplemen¬ 
tary paper book. That letter however 
was written before the plaintiffs opened 
their branch in Delhi, and there has been 
no attempt by Kirpal Singh to trade un- 
der the name of Uberoi Limited. .tie 
has advertised his firm as being the foun¬ 
ders of the sports industry in India and 
as being large manufacturers with ex¬ 
tensive experience: pp. 137 and 143 of 
the paper-book, a description which cer¬ 
tainly did not apply to himself, though 
it miglit have been applicable to Jhanda 
Singh. 

We do not attach much importance to 
this, but a more serious matter is his 
using the word “Sialkot” in conjunction 
with “Uberoi and Oornpany, Sialkot” on 
his signboard, the word “Delhi” being 
added in small letters; see photograph. 
Ex. P. 2G2. He has described himself 
as “Uberoi and Company, Sialkot” in a 
letter written to a customer on 4th Janu¬ 
ary 1917 : p. 131 of the paper-book. 
Besides this, at the foot of the cover of 
his catalogue (Ex. P-202), which is noth¬ 


ing but the catalogue of the Madras- 
Brm “Uberoi and Company” with the ad- 
dress Kashmiri Gate, Delhi pasted on the 
cover and hiding the Madras address,, 
there is a note in which reference is made 
to “our works at Sialkot.” Admittedly 
Kirpal Singh has no shop or works at 
Sialkot and the object of these acts ot 
deception can hardly have been any other 
than that of causing people to Dolieve 
that his firm is a branch of the plaintiff s 
firm. At any rate such misrepresenta¬ 
tions were calculated to induce that be¬ 
lief. While he cannot be prevented from 
styling himself “Uberoi and Cornpany 
he has no right to use that name in con¬ 
nexion with the word Sialkot so as to 

mislead the public. 

Further he has gone to the length ot 
using the plaintiffs’ trade-mark shown in 
Ex. A attached to the plaint, which con¬ 
sists of the “Uberoi” written in a dis¬ 
tinctive manner, and which was regis¬ 
tered on 27th April 1915: p. 93 of the 
paper book. He has used this mark for 
instance, on the Uberoi Special Tennis- 
Racket which is sold by him, and also on 
his shop, as seen in the photograph, 
p. 2^1. The plaintiffs are certainly en¬ 
titled to restrain him from using their 
trade-mark, Nvhich is nothing less than a 
fraud. Mr. Petman also lays stress on 
the fact that Kirpal Singh has b 0 on_ ap¬ 
plying the name * Orient” to certain of 
his goods in the same way in which 
the plaintiffs have applied the name 
“Oriental” to theirs, but as to this it is 
sxfficient to not© that the plaintiffs ha \0 
not asked for an injunction to restrain 
the defendants from using the name 
“Orient.” W^e hold that the claim to; 
restrain Kirpal Singh from using thej 
names * Uberoi’’ and Uberoi and Com- 
peny” must fail, but we accept the ap¬ 
peal and modify the decree of the lower 
Court so far as to direct that in addition 
to the injunction granted with regard to 
the use of the word “Goto” a further in¬ 
junction be issued restraining Kirpal 
Singh.(1) from using the word Sialkot 
in conjunction with the name Uberoi 
and Company” on his shop or elsewhere 
to signify that he carries on business or 
manufactures goods at Sialkot, or from 
giving out that he carries on business or 
manufactures goods at Sialkot, so long as 
he does nob in fact carry on business or 
manufacture goods at that place; and ( ) 
from using the plaintiff s trade-mar 
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*Uberoi” as shown in Ex. A attached to 
the plaint on his shop, or stamping or in 
any way marking his goods, or selling 
any goods stamped and marked with the 
word “Uberci” as illustrated in Ex. A. 
"We direct that the plaintiffs and Kirpal 
Singh shall bear their own costs in both 
Courts. 

R.M./r.K. Decree modified. 
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WiLBERFORCE, J. 

Kanslii Dam —Plaintiff—Appellant. 

V. 

Zial Chand and others —Defendants 
Respondents. 

Second Appeal No. 2100 of 1919, Do- 
oided on 15th April 1920, from decree of 
Dist. Judge, Attook, D/- 21st June 1919. 

Registration Act (1908), S. 17—Memoran¬ 
dum of partition in accounts does not re- 
■quire registration. 

A memorandum in an account-book of a parti¬ 
tion which has already taken place does not require 
veftistration and is admissible in evidence. 

[P 173 Cl. 2] 

Fakir Chand —for Appellant. 

B. D. Ptiri —for Respondents. 

Judgment. —One Buta Mai had three 
■sons, Hari Chand, Lai Chand and Prem 
Das. He died in 1899. In 1918 the son 
of Hari Chand sued for one-third of some 
house property left by Buta Mai. The 
defendants Lai Chand and Prem Das 
pleaded that Hari Chand had been sepa¬ 
rated 30 or 35 years ago and that they 
remained joint with Bnta Mai. Their 
pleas have been held correct in an 
exhaustive and careful judgment by the 
District Judge. Against this decision the 
plaintiff has preferred a second appeal, his 
grounds being that no partition took place 
and that it is not proved that Lai Chand 
and Prem Das remained united with Buta 
Mai. An important piece of evidence 
regarding the factum of Hari Ohand’s 
separation from his family was an entry 
in an account book regarding this parti¬ 
tion. The first Court held it inadmis¬ 
sible on account of want of registration, 
but the lower appellate Court considered 
it merely a memorandum of a partition 
that had already taken place and did not 
require rogistration. There is evidence 
supporting this view of the lower appel¬ 
late Court, as witnesses stated that the 
memorandum was drawn up some two 
years after the partition. This decision 
of the District Judge being based on evi¬ 
dence cannot therefore be questioned on 


second appeal. In addition to this me¬ 
morandum there was much otlior evi¬ 
dence that the partition took jilaco and 
this lias hoen well considered hy the 
lower appellate Court. I uphold this find¬ 
ing therefore that Hari Chand sepaiatel 
from the family in about 1885. 

As for the fact whether Buta Mai and 
his two sons, Lai Chand and Prem Das, 
remained united after the separation of 
Hari Chand, the District Judge did not 
deal sepecifically with the point. Ho 
found however that the plaintiff’ was not 
entitled to any share in the ancestral 
property of Buta Mai and note! that 
although Buta Mai died 20 years ago, 
neither Hari Chand nor his sou bad made 
any claim to his inheritance and that Lai 
Chand and Prom Das had lived together 
with their father. As against this coun¬ 
sel for the appellant pointsout the family 
land is still recorded as joint. Counsel 
also refers to Nihal Devi v. Kishore 
Chand (l), and Bhola Devi v. MohJeam 
Chand (2), as authorities that where a 
partial partition takes place in a family, 
there must be an affirmative proof that 
the remaining members remained united. 
He also relies upon the original memoran¬ 
dum of partition, which shows that sepa¬ 
rate shares were allotted to all the 
members of the family. As for the last 
point counsel for the respondents cor¬ 
rectly points out that in effecting the 
partition it was necessary to fix the ratio 
of the shares of the various members. As 
for the revenue entries he points out that 
though the land is entered as joint, it is 
proved that Hari Chand used only to 
receive one-fourth of the produce. As 
against the judgments cited by counsel for 
the appellant he relies ut)on the evidence 
of re-union, as noted by the District Judge, 
and also calls ray attention to the fact 
that at the time of the separation of 
Hari Chand his brothers Prem Das and 
Lai Chand were mere children. 

After a careful consideration of the 
case I do not think ahat the learned Dis¬ 
trict Judge, who is an authority on 
Hindu law, in any way misunderstood 
the law on the subject and if he did not 
enter into the question of the continued 
union or the re-union of the members of 
the family, it was because this point was 
not seriously contested before him. I do 
nob find therefore that there is any 

(1) U9101 97 pT^.* 1910=8”L 0. 999. 

(2) [1918] 121 P. R. 1918=48 I. C. 784. 
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ground for interference on second appeal 
and I disraiss the appeal with costs. 
K.M./R.K. dismissed. 
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SCOTT-SMITH ANp Lr-SLIE-TOKES, JJ- 
Fatta and ofJicrs—Plaintiffs — Appel¬ 
lants. 

V. _ 

cy:hn,,^Tnr and others — Defendants 


Fatta v. Sikandar 


SiJcandar and others — Defendants 

^leCnr Appeal No. 702 of 1916 . De 
cidecl on 26th May /rom d^cree^f 

Dist. .Tudge, Jhelum, T>l- doth iNovem 

P. C. (1908), O. 22, Rr. 4, and 9- 

(a) sufficient cause. 

Mere is not a sufficient cause 

, brine the legal 

for g^of a deceased respondent on the 

representative^ ,4 C Ij 

"Xl Civii P. c. (1908). o. 22. R. 4-Intere5t 

of respondents joint - Decree incapable of 

being reversed without representative of 
Srcelsed respondent—Whole appeal abates. 

^ Where the interests of defendnnts-resi^ndents 

ouVthe representatives of a deceased respondent 
being brought on the record, the 
must abate. n 1 . 

nanak Chand—lor Appellants 
Uian Fazli Husain — tor Eespon- 

^ludgment.—Mr. Fazl-i-IIusain who 
represents the chief respon lents-defen- 
dants 1 to 10 , raises a prehniinap- cbjeo- 
tion that this appeal has abated, bikan- 

dar respondent 1 . having died and no ap¬ 
plication to bring his legal representa 
tives upon the record having been made 
witbin the period 

The application for impleading his re^ 
presentatives was made m .Tune 1919. It 
asked lor the impleading of representa¬ 
tives of no less than six of the idaintitfs- 
appellants and of Sikandar and Buta res¬ 
pondents. Jn no single ease was an 
application made within six months of 
the death of any of the deceased pai ties 
and the only excuse made was that the 
appellants were ignorant of the law and 
did not know that they had to make any 
application. It was held in Hadu v. Lola 
( 1 ) that mere ignorance of law was not 
^sufficient cause for not applying lyithin 
time to bring the legal representative of 
a deceased respondent on the record, it 
is clear therefore that the appeal has 

abated jisj:egar_^^mMMiJ>Edth^^ 

“”(i) A. I. R. 1914 Lab. 123 — 21 I. 0. 951—41 
P. R. 1915. 


question which we have to decide is whe¬ 
ther it has abated as a whole. ^ 

In 1898 the ancestors of the plaintifis 
made over proprietary rights in certain 
land to the ancestors of defendants 1 to 
10 The ancestors of defendants brought 
a suit for a declaration tha': they were 
owners of the said land and obtained a 
decree on 18th June 1887. The p ain- 
tiffs assert in the present suit that these 
defendants have no right to a share in 
the shamilat appertaining to the proprie¬ 
tary land held by them as owners u^er 
the aforesaid agreement and decree. The 
first Court held that the defendants were 
not entitled to any share in the shamilat 
and give the plaintiffs a decree accord¬ 
ingly. The learned District Judge on 
ap°peal held that the defendants were en- 
titled fco a share in the shamilat, and dis- 
missed the plaintiffs’ suit. The proprie¬ 
tary land which came to defendants 1 to 
10 from their ancestors, under the agree¬ 
ment aforesaid, appears to be still 
and any share in the shatnilat to which 
they are entitled is a joint share. In 
support of his argument that the appeal 
has abated as a whole, ^Ir. Fazl-i-Husain 
has referred to Khuda Bakhsh v. Mathra 
Das (2), Hadu v. Lala (1). Inayatv^ 
Ganga (3) aud Fateh v. Bhanu Bam (4;. 
These authorities support the proposi¬ 
tion that where the interests of defen- 
dants-respondents are joint and a decree 
could not he reversed without the repre¬ 
sentative of a deceased respondent being 
brought on the record, the whole appeal 
must abate. The defendants-respondents 
right to the shamilat is a joint right. 
The decree in their favour amounts to a 
declaration that they are entitled to a 
share in the shamilat corresponding to 
a specified area of the proprietary land 
owned bv them. This decree could not 
be set aside without the heirs of Sikan¬ 
dar being before the Court and therefore 
the abatement of appeal as against him 
involves the abatement of the appeal as 
a whole. Khuda Bakhsh v. Mathra Das 
( 2 ) is particularly in point. ^ 

In that case the father of the 
had sold the land in suit to one M. D. 

who re-sold it to seven persons by one 

deed of sale, which specified the area 
each of the vendees was to take bu n 
the proportion in which the sale tnoP— 


(2) [19131 C2 P. R. 1913=18 I. C. 182. 

(3) [19161 3 P. R 1916=32 I C-8^9. 

(4) [19171 96 P. R. 1917=41 I. 0. 730. 
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was to be paid by vendees. Plaintiff 
sued for possession after his father's 
death on the ground that the sale was 
not binding on him. The first Court 
decreed his claim, but the Divisional 
Judge reversed this decree on appeal. 
Plaintiff then appealed to the chief 
Court. One of the vendees-respondents 
subseciuently died and as no application 
was made to bring hi& representatives 
on the recoi'd, the appeal abated as far as 
be was concerned. It was held that as 
the land was still joint in the hands of 
the vendees the appeal, having abated 
against one of them, could not proceed 
against any of the respondents and must 
be dismissed. In Hadu v. Lala (l) it 
was stated that a useful test in such 
cases was, could the suit ab initio have 
been instituted and prosecuted with the 
deceased respondent left out ? We are 
clear that the present suit could not have 
proceeded as laid with Sikandar left out. 
We are therefore of opinion that Mr. 
Fazli-Husain’s preliminary objection 
must prevail and we hold that the ap¬ 
peal has abated and we direct the appel¬ 
lants to pay the respondents’ costs in 
this Court. 

r.M./b.K. Appeal rejected 

A. 1. R. 1920 Lahore 175 (1) 

WiLBERFORCE, J. 

Hari Singh —Plaintiff—Petitioner. 

V. 

Fazal —Defendant—Opposite Party. 

Civil Revn. No. 735 of 1919 and Origi¬ 
nal Civil Appeal No. 1851 of 1919, De¬ 
cided on 19th April 1920, from decree of 
Sr. Sub-Judge, Jhelum, D/- 14th June 
1919. 

Limitation Act (1908), Art. 67 — Suit to 
recover money due on book entry containing 
promise to pay interest and attested is 
governed by Art. 67. 

A book entry containing a promise to pay at a 
certain rate of interest and attested by witnesses 
is a bond, and a suit for recovery of the money 
due thereon is governed by Art. 67. LP 175 0 ll 

Bindraban —for Petitioner. 

Devi Dayal —for Opposite Party. 

Judgment. — The petitioner in this 
case sued for Rs. 300, the price of wheat 
due on a book entry which contained a 
promise to pay at a certain rate of in- 
teresrb and was attested by two witnesses. 
The learned Senior Subordinate Judge 
held that the entry was a bond as defined 
in the Stamp Act but that it was not a 
bond for the purposes of limitation, a 


decision which counsel fortlio respondent 
was unable to support and is obviously 
indefensible. Tlio Subor<linate Ju<lge 
went on to hold that as the entry was 
not a bond, the period of limitation w^s 
three years, apparently under Art. 11"). 
Even so ho did not show how the case 
was time barred as he did not state when 
the express or implied contract was 
broken. The entry obviously amounts 
to a bond and the period of limitation 
is governed by Art. 67. I accept the 
petition for revision and remand the case 
to the first Court for a trial on the 
merits. Costs will follow the result and 
the court-fee on application will here- 
funded. 

R.M./R.K Petition accepted. 

A. I. R. 1920 Lahore 175(2) 

Broadway, J. 

Paiz Ahmad and another —Defendants 
—Appellants. 

V. 

Karm Elahi and another —Plaintiffs — 
Respondents. 

Second Appeal No. 2288 of 1919, De¬ 
cided on 19th February 1920 from de¬ 
cree of Dist. Judge, Jhelum, D/- 26th 
June 1919. 

Limitation Act (1908), S. 12— Delivery of 
copies to copying agent is to be regarded as 
delivery to his principal and time between 
date of application and date of delivery is to 
be excluded. 

The plaintiff’s suit ibaving been dismissed on 
11th December 1918, he filed an appeal to the 
District Judge on 21st Jauuary 1919. It appeared 
that the copies of the decree and judgment 
were applied for by the copying agent on I8th 
December and were attested on 23rd idem, but 
were not made over to the copying agent till 2ud 
January 1919: 

Held : (1) that the copying agent must be 
taken as an agent of the ‘appellants and delivery 
of the copies to him must be regarded as delivery 
to his principal, who was entitled to deduct the 
whole of the time from 18th December 1918 to 
2nd January 1919; 

(2) that the appeal to the District Judge was 
consequently within time: 9 I. C. 381, Dist. 

[P 17G C 21 

Muhammad Iqbul —for Appellants. 

Ghulam Molujuddin — for Respond¬ 
ent 1. 

Judgment. —Karam Ilahi and others 
sued Faiz Ahmad and others for posses¬ 
sion of certain land. The trial Court dis¬ 
missed the suit on llth December 1918, 
and the plaintiffs preferred an appeal ta 
the District Judge which was accepted, 
and possession of the land decreed, on 
26th June 1919. Faiz Ahmad and the 
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other defen-'lanta have preferred this se- 

oond appeal to this Court through Dr. 

Muhammad Iqbal and I have heard 

Tvlaulvi Ghulam Mohvuddin for the 

% 

plaintiffs-respondents. The only point 
taken in the appeal is that the appeal to 
the learned District Judge was barred hy 
limitation. As stated above, the suit 
was dismissed by the trial Court on 11th 
December 1918—the appeal to the Dis¬ 
trict Judge was hied on 21st January 
1919 and was time-barred unless it can 
be held that the then'appellants were en 
titled to the benefit of the.days occupied 
in obtaining copies of the decree and 
judgment appealed against. These copies 
were applied for on 18th December 1918 
and were attested on 23rd December 1918. 
Even if this period of six days he allowed 
them, the appeal of the plaintiffs was 
Ijarred. The learned vakil for the res¬ 
pondents however produced a copy of a 
register in which it is entered that owing 
to the Christmas holidays the copies 
were not made over to the copying agency 
till 2nd January 1019 and claiais that his 
clients are entitled to be allowed those 
extra ten days. 

Dr. Muhammad Iqbal however con¬ 
tended that as the application for copies 
had been made to the copying agent, no 
time should be allowed at all and bases 
his contention on a Division Bench deci¬ 
sion of the Chief Court reported as Ashig 
Hussain v. Ali Bakhsh (l). In that case 
the decree appealed against had been 
l^assed on 24th February 1908 and the 
appeal should have been filed by 24th 
May 1908—as a matter of fact it was 
filed on 29th May 1908, i. e., five days 
after the period of limitation had ex- 
pjired. It was found that the appellant 
liad come to Lahore from Delhi and had 
here engaged a counsel, who on 16th 
May 1908 wrote to the copying agent of 
the Delhi District asking him to supply 
him with the necessary copies. No copy¬ 
ing-fee was, however sent with the letter 
and the copying agent replied that he 
could not make the necessary application 
for the copies asked for until the neces¬ 
sary money had been remitted to him. 
A money order for the amount was sent 
to him on 21st May 1908, which he re¬ 
ceived on 23rd May 1908. He filed an 
application for the copies required on 
25th May 1908, received them the same 
day and desjjatohed them to Lahore, and 
0 / 


the appeal was filed on 29th May 1908. 
It was held that the appeal was time 
barred as no proper application for copies 
had been made till 25th May 1908, i. e., 
after the period for filing the appeal had 
expired, and that no days of grace could 
be allowed. It was held that the copy¬ 
ing agent was not such an officer of the 
Court to whom an application could be 
made, bub was a mere agent of the would- 
be appellant. In the present case I 
think the copying agent must be taken as 
an agent of the then appellants. He 
however made the application he was 
asked to make on 18th December 1918. 
i. e., before the period for filing the ap- 
peal had expired. Though the copies 
were ready on 23rd December 1918, they 
were nob delivered to the said agent till 
2nd January 1919 Assuming that de¬ 
livery to him must be regarded as de¬ 
livery to his principals, it seems to me 
that the said principals can claim to he 
allowed the whole of the period from 
18th December 1911 to 2nd January 1919 
and this would bring their appeal within 
limitation. I accordingly hold that the 
appeal was within time and dismiss this 
second appeal with costs. 

R.M./R.K. Appeal dismissed. 
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Abdul Raoop, J. 

Ila-ud-Din —Defendant—Appellant. 


V. 


A7nir Ullah and others —Plaintifif and 
Defendants—Respondents. 

Second Appeal No. 591 of 1920, De~ 
jided on 22ud Juno 1920, from decree of 
Dist. Judge, Attock, D/- 12th December 
L919. 

Evidence Act (1872), S. 115-~Widow per* 
Hitting occupancy tenant to exchange occu¬ 
pancy field with non-occupancy one—Rever- 
itoner acquiescing in exchange and not 
ibjecling to sinking of well by tenant— 
Exchange cannot be subsequently objected. 

A widow permitted an occupancy tenant to 
jxchangeone of his occup.aucy fields with a non* 
jccapancy one. Plaintiff, one of the collaterals 
)f the last male holder and a lambardar, not 
)nly did not object to the exchange, but was 
present when mutation was sanctioned and 

ifExed his seal to the patwari'a report. Sudm- 

juc-ntly the occupancy tenant sank a well m the 
leld obtained by him under the exchange and 
wen then the plaintiff raised no objection, btx 
^•ears after the exchange bad been effected, he 
orought a suit for a declaration that the ex 
change would not affect his reversionary "gbts. 

Held: that the plaintiff, having acq«*esced in 
the exchange and having failed to object to the 
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sinking of the well by the defendant, was equit¬ 
ably estopped from now objecting to the exchange. 

CP 178 0 2] 

Zafrulla Khan —for Appellant. 

Chama7i Lai Oulati —for Respondents. 

Judgment. —One Sardar Bahadur, the 
last male proprietor, having died, his 
mother Mt.Suba Jan and hisgrandmother 
Mt. Hasham Nur succeeded him. They 
exchanged the lands in dispute to which 
mutation entries No. 238 sanctioned on 
13th August 1913 and No. 325 sanctioned 
on 13th June 1917 relate. The plaintiff 
as a reversioner brought a suit for a 
declaration that the two exchanges eff^ec- 
ted by the two females mentioned above 
shall not affect his rights after the 
death or remarriage of the two alienors. 
Mt. Hasham Nur, the grandmother of 
Sardar Bahadur, having died, the Court 
of first instance passed a declaratory 
decree as regards the share of the surviv¬ 
ing lady, Mt. Suba Jan, and gave a decree 
for possession qua the share of the de¬ 
ceased Mb. Hasham Nur. ' le alienee 
Ila-ud-Din appealed and the lower ap¬ 
pellate Court modified the decree by dis¬ 
allowing the claim for possession and by 
passing a decree for declaration with res¬ 
pect to the entire property. In all other 
respects the decree of the first Court was 
allowed to stand. Ila-ud-Din, the trans¬ 
feree, has come up in second appeal to 
this Court. His learned counsel has con¬ 
fined his argumenb to the mutation 
No. 238 dated 13bh August 1913 and has 
admitted the correctness of the decree of 
the Court below with respect to the 
mutation No. 325 dated 13th June 1917. 
I shall accordingly deal in my judgment 
with questions raised in respect of the 
alienation effected under mutation No. 238 
only. The facts found with respect to 
this mutation by the Courts below and 
not challenged here are as follows: 

Mt. Suba Jan and Mt. Hasham Nur 
permitted Ila-ud-Din, an occupancy ten¬ 
ant, to take possession of a portion of 
field No. 1164 (7 kanals) in exchange for 
the same area of the field No. 1155, 
which was the occupancy holding of 
Ila-ud-Din. There were four collaterals 
at the date of the exchange, all of whom 
with the exception of the plaintiff Amir 
TJllah expressed their consent to the ex¬ 
change from the very commencement. 
The Patwari made a report relating to 
the exchange in July 1913. This report 
was signed by Ila-ud-Din the alienee and 
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Ghulam Qadir the agent of the widows. 
The plaintiff Amir Ulluii also put his 
seal on it. The final order, as already 
mentioned, sanctioning tlio mutation was 
made on 13th day of August 1913. Tiio 
present suit was instituted on lltli 
March 1919, i. e , nearly six years after 
the alienation. In the meantime Ila-ud- 
Din had constructed a well in the land 
acquired by (he exchange and had incur- 
red considerable expense (Rs. 800). The 
suit was resisted by the defendant Ila- 
ud-Din on the ground that tlie plaintiff 
had consented to and acquiesced in the 
exchange and was therefore not entitled 
to question it after the expiration of such 
a long period. He further contended 
that having stood by and having allowed 
the defendant to construct a well on the 
land with considerable expense, the plain¬ 
tiff was equitably estopped from ques¬ 
tioning the alienation. Both the Courts 
below refused to entertain this plea. On 
the question of acquiescence the lower 
appellate Court found that the mere fact 
that the plaintiff afQxed his seal to the 
Patwari’s report could not establish 
acquiescence of tlie plaintiff’ in the ex¬ 
change, inasmuch as the plaintiff being a 
lambardar had to affix his seal in his 
capacity as a lambardar. On the ques¬ 
tion of estoppel the lower appellate Court 
recorded a somewhat vague and incon¬ 
clusive finding in these words: 

“It is admitted that the well was being con* 
structed when the second exchange was effected 
and therefore the sinking of the well could have 
no effect on tho second exchange. And even as 
regards the first the reversioners could not be 
responsible for tho money laid out by an alienee 
at his risk.” 

It is contended on behalf of Ila-ud-Din 
appellant, that on the facts found the 
plea of acquiescence and equitable es¬ 
toppel are fully made out. For the res 
pondents it is contended that the findings 
on the question of acquiescence and es¬ 
toppel are findings of fojpt and cannot be 
challenged in second appeal. There is no 
force in this objection, as the appellant 
does not seek to challenge the findings of 
fact. His contention is that the conclu¬ 
sions drawn from the findings of fact are 
not legitimate conclusions in law. There 
is force in this argument and I hold that 
the question raised is a question of law 
and not of fact. In the case of Setoa Singh 
V. Ganeshi Lai (1) it was found that the 
reversioner in hi^ capacity of a lambar- 


(L) 0] 5 I. C. 59. 
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dar had reali 2 ed revenue from the alienee, 
and it was held that a reversioner who 
recognizes an alienee’s right is estopped 
from disputing the validity of the aliena¬ 
tion. Realizing revenue of the aliena¬ 
ted land in the capacity of a lambardar 
was held to be an act of acquiescence. 
In the case of Ismail v. Jagannath (2) 
Banerji, J. held that the fact that the 
reversioner had signed the sale deed exe¬ 
cuted by a Hindu vridow established ac¬ 
quiescence on the part of the reversioner. 
In the case of Ganda Singh v. Gulah 
Singh (3) it was held that a reversioner 
by attesting as a witness the deed of ex¬ 
change of the property in dispute was 
estopped from contesting the validity of 
its alienation. 

In the case of Gopi Chand v. Ram 
i'hanl (l) the facts were these; The 
plaintin sued for possession of a house 
property whicli had been sold by his 
father. The vendees had taken possession 
immediately on the sale and it was proved 
that soon afterwards they had com¬ 
menced l)uilding and from time to time 
had continued their building operations, 
spending a considerable sum of money 
and largely enhancing the value of the 
property. 

The learned .Judges, Shah Din and 
Chevis. JJ. who decided the case, held 
that the plaintiff’s long silence, coup¬ 
led with the fact that he knew all 
along of the building operations, must 
be taken to show acquiescence in the 
alienation. In the opinion of the lear¬ 
ned Judges on the facts of that case 
the plaintiff was held to be estopped from 
contesting the alienation. In the present 
case the plaintiff knew perfectly well 
that out of tlieJour collaterals three had 
clearly given their consent to the ex¬ 
change. He himself did not put forward 
!any objection to it. On the contrary he 
^signed the patwari’s report in respect of 
'the exchange and was present during the 
proceedings relating to mutation. The 
alienee commenced to construct a well by 
spending a considerable sum of money. 
;The plaintiff then also did not raise any 
^objection. When the well had been con¬ 
structed and the value of the property 
had been considerably enhanced, plaintiff 
thought of defeating the rights of the 
alienee and laid claim to the property 

(2) [1913] 19 I. 0. 255. 

•f.S) A. I. R. 1911 lj%h. 50=25 I. C. 724. 

(4) [1911] 12 1. C. 729. 


after its value had been enhanced. In my 
opinion the legitimate conclusion from 
the facts disclosed in this case is that 
the plaintiff had no objection to the ex¬ 
change and had actively acquiesced in it; 
but now that he finds that the value of 
tlie property has been greatly increased, 
he wishes to avoid the exchange. He is 
clearly estopped from doing so and it 
will be highly inequitable to allow him 
to question the alientlon after nearly six 
years. 

I accch-'dingly accept the appeal in res¬ 
pect of mutation No. 238 of 1913 and 
dismiss the suit of the plaintiff with res¬ 
pect to that portion of the claim. The 
decree of the lower appellate Court will 
be modified to the extent above indicated. 
The parties will receive and pay costs 
tlu'oughout in proportion to their success 
and failure. 

R.M,/r.K. Decree modified. 
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Martineau, j. 

Saioaya Ram —Defendant—Petitioner. 


V. 

FatlaRam —Plaintiff—Opposite Party. 
Civil Revn. Petn. No. 642 of 1919, 
Decided on 22nd March 1920, against the 
decree of the Sub-Judge, 1st Class, 
Muzaffargarb, D/- 23rd April 1919. 

Mortgage—Hypothecation of future crops 
becomes complete when crop is grown and 
produce realized but is not enforceable 
against transferee without notice—Misap¬ 
prehension of nature of contract is material 
irregularity within Civil.P. C. (1908), S. 115. 

A hypothecatioD of future crop becomes com¬ 
plete v.-hen the crop is grown and the produce 
realized, and is enforcible against a transferee of 
such pccduco with notice of the obligee’s equit¬ 
able interest bub not against a transferee without 
notice. 10 All 133, Foil. 

On 4th January 1918 Q hypothecated the com¬ 
ing ra6i crop by an unregistered deed to the 
plaintiff, and on 10th February 1918 Q and his 
SOD N hypothecated the same crop by an unregis¬ 
tered deed to S, who had no notice of the prior 
hypothecation. S, having taken the crop, plain¬ 
tiff sued N (O having died) and S for the amount 
due to him: 

Held, (1) that the hypothecation to the plain¬ 
tiff and 6' became complete at tbe^ame time, i. e. 
when the crop was grown and the plaintiff could 
not therefore have any preference over S, who 
moreover had no notice of the former hypotheca¬ 
tion; 34 I. C. 932, Dist. (2) that therefore 6' was 
not liable at all; (3) that the lower Appellate 
Court’s misapprehension of the nature of the con¬ 
tract entered into by G was a material irregula¬ 
rity justifying interference in revision. [P 17901,24 

Jagan Nath —for Petitioner.. 

Rama Nand —for Opposite Party. 
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Judgment. —On 4th January 1918 
Ghulam Muhammad hypothecated the 
coming rabi crop by an unregistered deed 
to the plaintiff, and on 10th February 1918 
Ghulam Mohammad and his son Nura 
hypothecated the same crop by an un¬ 
registered deed to Sawaya Ram, who had 
no notice of the prior hypothecation. 
The crop was taken by Sawaya Ram. 
Ghulam Muhammad having died, the 
plaintiff has sued his son Nura and also 
Sawaya Ram for the amount due to him 
on the deed of 4th January 1918. The 
Munsif gave a decree against Nura alone, 
dismissing the claim against Sawaya 
Ram, but on the plaintiff’s appeal the 
Subordinate Judge has held <9n the autho¬ 
rity of Mrs. Steivart v. Bank of Upper 
India Limited (1) that Sawaya Rara is 
liable, and has passed a decree against him 
as well. Sawaya Ram has applied to 
this Court for revision. In the case 
replied upon by the lower appellate Court 
it was held that the defendant’s oral 
charge on certain moveable property, 
being prior in time, prevailed over the 
rights of the plaintiff Bank under its 
written deed, and that the question of 
notice did not arise. But that was a case 
in which moveable property already in 
existence was hypothecated and the 
learned Subordinate Judge has made the 
mistake of treating the present case as 
one of that nature, overlooking the fact 
that what Ghulam Muhammad hypothe¬ 
cated was a future crop. InBansidhar v. 
Sant Lai (2) it was held upon principles 
|of equity that a hypothecation of a certain 
future indigo produce was a valid con¬ 
tract to assign such produce when it 
should come into existence, and that the 
jhypobhecation became complete when the 
crop was grown and the produce realized, 
and was enforcible against a transferee of 
such produce with notice of the obligee's 
equitable interest, but not against a 
transferee without notice. The same 
principle is enunciated in para. 1802 of 
Gour’s Law of Transfer, Edn. 4, and in 
Ghose’s Law of Mortgage on p. 1*77. In 
accordance with these authorities it must 
be held that the hypothecations to the 
plaintiff and Sawaya Ram became com¬ 
plete only when the crop was grown. 
They both became complete at the same 
time, and the hypothecation in favour of 
the plaintiff cannot therefore be given 


(1) L1916 

(2) L1Q68: 


32 P.R. 1916.=34 I. C. 932 
10 All. 133. 


preference over that in favour of Sawaya 
Ram, who moreover had no notice of the 
former. Tlio claim against Sawaya Ram 
consequently fails. The Subordinate 
Judge’s misapprehension of the nature of 
the contracts entered into i)y Ghulam! 
Muhammad is a material irregularityi 
justifying interfernce in revision. I ac-^ 
cordingly accept this application, sett 
aside the decree of lower appellate Court! 
and restore that of the trial Court. The 
plaintiff will pay Sawaya Ram’s costs 
throughout. 

n,M./R.K. Application accepted. 
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Scott-Smith and Wieberforce, JJ. 

F. G. iVoolmer —Plaintiff—Appellant, 

v. 

D. I. Daly and others —Defendants— 
Respondents. 

Letters Patent Appeal No. 8 of 1919, 
Decided on 12th February 1920, from 
order of Martineau, J., D/- 23rd May 1919. 

J»5(a)Win—Subsequent insanity does not 
revoke—Testator when in sound mind giving 
instructions-^Testator not in usual state of 
mind at execution—Will drawn according 
to instruction—Testator should be deemed 
to be of sound mind when will was executed. 

There is a presumption in favour of the duo 
execution and attestation of a will which is ap¬ 
parently duly executed. 

A will is not revoked by the subsequent in¬ 
sanity of the testator 

Where a testator has given instructions for a 
will when ho is of sound mind but is not in a 
normal state of mind at the time of the execu¬ 
tion of the deed drawn up in accordance with 
those instructions, he must bo deemed to be of 
sound mind when it is executed. [P 180 C 2] 

(b) Will—Even when mind is affected by 
weakness person may be capable of execut¬ 
ing will. 

A person’s mental faculties may be affected by 
bis physical weakness, but be may still be cap¬ 
able of devising and executing a \^11 of a simple 
character. [P 183 C 1] 

Moti Sayar and Mahammad Ahdur 
Rahman —for Appellant. 

Oertel —for Respondentg. 

Judgment. —This is an appeal under 
S. 10 of the Letters Patent from the 
order of Martinean, J., a single Judge of 
this Court, reversing the order of the 
District Judge of Ambala, granting to 
the appellant Mr. Wcolmer Probate of 
a will, dated 30th January 1914, alleged 
to have been made in London by Thomas 
Henry Daly who died in Bangalore on 
3rd November 1916, and dismissing an 
application by Mrs. Daly respondent for 
Probate of a will dated 4th October 
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191G. The trial Court held that the 
will of 30th January 1914 was duly 
executed whereas that of 4th October 
1910. propounded by Mrs. Daly, though 
executed by Thomas Henry Daly, was 
executed at a time when he was not of 
sound disposing mind and that he was 
subject to ’undue influence brought to 
bear upon him by Mrs. Daly. Mar- 
tineau, J., on the contrary held that 
Mr. Woolmer had failed to prove that 
the testator was of sound disposing mind 
at the time of execution of the will of 
30th January 1914 and that the one of 
4th October 1910 was duly executed by 
him when he was of sound disposing 
mind. 

Two main points have been argued be¬ 
fore us. First, whether the 6rst will of 
30th January 1914 was duly executed 
and secondly, whether the second will 
of 4th October 1916 was duly executed. 
The testator’s family circumstances are 
fully detailed in the judgments of Mar- 
tineau, J., and of the District Judge and 
we need not therefore repeat them. The 
first point urged by counsel for the appel¬ 
lant is that the execution of the first 
will having been found both by the Dis¬ 
trict Judge and by the Judge of this 
Court proved, the initial presumption is 
that it was duly executed. The fact that 
the testator executed the will has not 
been denied before us. It is duly drawn 
up with a proper attestation clause by 
a firm of London Solicitors. There were 
two attesting witnesses thereto, viz., 
Margaret Amy Howard and a man called 
Henham, Solicitor’s clerk, living in 
London. An affidavit sworn to by Mrs. 
Howard in London was put in evidence 
by "Mrs. Daly, in which she states that 
at the request of the testator she wit¬ 
nessed his signature on the will. In 
the affidavit she says that the deceased 
was a heavy drinker and in her opinion 
was not in a normal state of mind at the 
time of the signing of the will. This 
affidavit at all events praves the execu¬ 
tion of the will. In addition we have 
Sergeant Taylor’s evidence to the effect 
that he took the testator to the lawyer’s 
office in order that he might give in¬ 
structions for the drawing up of a will 
and that at that time Mr. Daly was 
sober. Subsequently the latter made a 
w’ill which he handed over to the wit¬ 
ness, and he sent it by registered post 
to Mr. Woolmer in India. With re- 
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ference to the presumption of due exe¬ 
cution counsel foa the appellat refers* to 
Vol. 28 of Halsbury’s Laws of England, 
p. 555, where it is stated : 

“There is a presumption of due execution 
where there is a proper attestation clause, even, 
though the witnesses have no recollection of 
having witnessed the will. In the absence of 
an attestation clause, a will which on its facej 
appears to have been duly executed is assumedj 
to have been duy executed although no evidence 
of its due execution is forth-coming.” 

Again, in Jarman on Wills, Edn. 6, ab 
p. 105, we find the following: 

‘Tf a will appears on the face of it to have 
been executed and attested in accordance with 
the requirements of the Act, the maxim omnia 
2 )reaesumuntur rite esse acta applies, unless it is 
clearly proved J>y the attesting witness that the 
will was not in fact duly executed.” 

In the case reported as Brahmadat 
Tewari v. Chaudan Bibi (l) it was held 
that every presumption will be made in 
favour of due execution and attestation, 
when a will is regular on the face of it 
and is apparently duly executed. The 
same presumption is referred to in the 
Law of Undue Influence by Abdur Rahim 
in Ch. 21 on Wills. In Susil Kwnar 
Banerjee v. Apsari Dehi (*2) the dictum 
of Lord Macnagliten in Berera v. Perera 
(3) is quoted to the effect that 

“where a testator is of sound mind when he 
gives instructions for a will, but at the time of 
signature accepts the instrument drawn in pur¬ 
suance thereof even though not able to follow its 
provisions then he must be deemed to be of 
sound mind when it is executed.” 

Now, in the present case it is to be 
noted that Mrs. Howard does not say 
that Mr. Daly was drunk when he exe¬ 
cuted the will but only that he was not 
in a normal state of mind. We do not 
think she can have meant that he was 
not of sound disposing mind, for if she 
had considered him to be so, she would 
hardly have attested his signature. 
Having regard to the above authorities, 
we think the presumption in favour of 
due execution of this Will has not been 
rebutted by Mrs. Howard’s affidavit. 
We accordingly differ from Martineau 
J’s finding in respect of this will and, 
hold that it was duly executed. We 
now come to the second will of 4th 
October 1916 propounded by Mrs. Daly. 
Its execution is amply proved by the 
evidence of both the attesting witnesses 
Mr. Bui’by, Sub-Registrar of Bangalore, 
and Mr. Lubeck, Bar at-Law, who says 

(1) [19161 34 I. C. 6S6. 

(2) [19151 27 I. C. 276. 

(3) [1901] A. 0.354, 
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that under the instruotions of the 
testator he drew up the will. Its execu¬ 
tion is not denied in arguments before 
us, but it is contended that the testator 
at the time was not of a sound disposing 
mind. Before going further we may 
quote with advantage from Halsbury’s 
Laws of England, Vol. 28, on the subject 

of testamentary capacity at p. 632. 

“It is necessary for the validity of a will that 
the testator should be of sound mind, memory 
and understanding, words which time out of 
mind have been held to mean sound disposing 
mind, and to import sufdciont capacity to deal 
with and appreciate the various dispositions of 
property to which the testator is about to afiis 
his signature; but a will is not revoked by the 
subsequent insanity of the testator. In order 
to constitute a sound disposing mind, a testator 
must not only be able to understand that he is 
by bis will giving his property to one or more 
objects of his regard, but he must also have 
capacity to comprehend and to recollect the 
esitent of bis property and the nature of the 
claims of others whom by his will he is ex* 
eluding from participation in that property. 
For this purpose it is essential that no disorder 
of the mind shall poison his affections, pervert 
his sense of right, or prevent the exercise of his 
hatural faculties, that no insane delusion shall 
inffuence his will in disposing of his property, 
and bring about a disposal of it which, if the 
mind had been sound, would not have been 
made. Perversion of moral feeling does not 
constitute unsoundness of mind.'’ 

The principles contained in this 
paragraph are referred to in many of 
the other authorities which have been 
quoted before us. On the same day that 
the will propounded by Mrs. Daly was 
executed, a deed of gift was also executed 
by the testator in favour of his wife. 
This as well as the will was drawn up 
by Mr. Lubeck who has given evidence 
as to the circumstances under which be 
drew up both these documents. His evi¬ 
dence is fully dealt with in the judgment 
of the learned District Judge and also in 
that of Martineau, J., and we need not 
refer to it in detail. It is sufficient to 
note that he states that he drew up the 
will under the instructions of the 
testator and in his presence and that the 
latter gave witness the impression of 
having been of sound mind and under¬ 
standing. He says that the testator was 
aware and approved of the contents of 
the will which was shown to him. Mr. 
Burby, who had gone to the hospital to 
register the deed of gift and who is the 
second attesting witness, gave similar 
evidence. He said Mr. Daly was of sound 
mind, memory and understanding. Great 
stress has been laid by counsel for the 


appellant upon a discrepancy between 
the evidence of tlieso two witnesses. 
Mr. Lubeck says that the will was read 
out in the presence of Mr. Burby, where¬ 
as the latter says that it was not read 
out in his presence. In our opinion this 
discrepency is quite unimportant. The 
evidence was given almost a year after 
the date of the execution of the will and 
Mr. Lubeck may very well have forgot¬ 
ten whether Mr. Burby was present 
when the will was read out or not. One 
cannot expect a witness to remember 
details of this sort with absolute ac¬ 
curacy. In addition to these two witne¬ 
sses we have the evidence of Dr. Harris, 
an Anglo-Indian House Surgeon of the 
hospital where Mr. Daly was an in¬ 
patient from 24th September to 2nd 
November 1916. He states that he used 
to see Mr. Daly every day and that the 
latter spoke coherently and rationally to 
him. He was suffering from paralysis 
of the left leg and both hands. Me was 
able to move about his arms and sit up 
in bed. Then we have the evidence of 
Menezes, an Indian Ohristain and Sub- 
Assistant Surgeon in the Bowring Civil 
Hospital, Bangalore. His evidence is 
not of much importance and is merely to 
the effect that the testator used to speak 
rationally and improved in condition 
after he was admitted to the hospital. 
Some stress has been laid by counsel for 
the appellant on certain notes made by 
this witness as to Mr. Daly’s condition 
while he was in hospital. One of these 
notes is to the effect that the patient 
answered reasonably but at times he 
spoke out of sense. Now, it is quite pos¬ 
sible that Mr. Daly may on occasions 
have talked nonsense and suffered from 
delusions, but it does not follow from 
this that at the time of executing the 
will he was not of sound disposing mind. 

While the present appeal was pendingj 
before it came up for hearing, an appli¬ 
cation was made on behalf of the res¬ 
pondent before one of the Judges of this 
Bench to the effect that the evidence of 
Colonel Standage, Residency Surgeon, 
who was in charge of the tBowring Civil 
Hospital at the time when Mr. Daly was 
an inpatient, should be taken on commis¬ 
sion and taken into consideration at the 
hearing. While the case was being 
tried by the District Judge of Ambala 
an attempt was made to obtain .the evi¬ 
dence of Colonal Standage but without 
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success as at that time he was in Meso¬ 
potamia. His evidence has now been taken 
as requested, but counsel for the appel¬ 
lant objects to its admission on various 
grounds. The most important of these 
we consider to be that in the course of 
cross-examination certain questions were 
put to the witness which required ex- 
I'ert knowledge for their answers, and 
Colonel Standage objected to answer them 
unless he was paid a fee of Rs. 300 as an 
expert. This fee was not paid and the 
questions accordingly remained un¬ 
answered. Mr. Moti -Sagar accordingly 
objects that his evidence should not be 
admitted, because his client was not al¬ 
lowed to cross-examine him fully. Wo 
think there is force in this objection and 
we have accordingly decided not to con¬ 
sider his evidence. There is however 
on the record a certificate marked Kx. 
A C., dated 30th October 1916, which 
he gave in regard to ^Ir. Daly’s condi¬ 
tion at that time. It is as follows: 

“Certified that Thomas Henry Daly has been 
and is an in-patient of the above hospital (Bow- 
ring Hospital, Bangalore) and that owing to an 
attack of paralysis partially aSecting his limbs, 
lie is unable to write or sign his name; but ho 
is able to speak coherently and is of clear and 
understanding mind.” 

Mr. Moti Sagar at first objected to th® 
admissibility of this certificate in evi¬ 
dence but after his attention was called 
to S. 32 (2), Evidence Act, he withdrew 
his objection. This certificate is cer¬ 
tainly good evidence that on 30th Octo¬ 
ber 1916 the testator was of clear and 
understanding mind. It was .given, 
of course, 26 days after the will was 
executed and therefore does not prove 
what the state of the testator’s mind was 
on the date of execution. The testator 
died on 3rd November 1916 or four days 
after the certificate was given. It show’s 
at all events that the disease from which 
he was suffering was not of such a nature 
as to support the view that he was pro¬ 
bably not of sound disposing mind on 
4th October 1916. Certain letters writ¬ 
ten by Mr. Daly to the Woolmers in 
March 1916 and at other times have been 
referred to by the District Judge and 
Martineau, J., and special stress before 
us is laid upon a letter of 28th March 
1916, which shows that the writer was 
not on good terms with his wife at that 
time, and in which he says that she was 
pestering him to make a will. In our 
opinion these letters are not admissible 


in evidence and should not have been 
admitted by the trial Court. They are 
w'ritten statements of a person who is 
dead and if admissible at all would be 
admissible under S. 32, Evidence Act, 
but none of the clauses of that section 
applies and counsel for the. appellant has 
not cited any authority in support of the 
proposition that such letters are admis¬ 
sible. In our opinion their importance 
would not be great, because it is admitted 
that Mr. Daly left his wife in March 
1916 because he was displeased with her 
for she was in constant attendance on 
her sick mother. 

He left her and went to Bombay and 
afterwards to Simla, where he stayed 
with his married daughter Mrs. Wool- 
mer and her husband until he was taken 
away from tliere by his wife on 18th 
September 1916. Even if it be admitted 
that his wife was asking him to make a 
will in March 1916, it would not in our 
opinion lead to any inference to the 
elTect that she unduly influenced him to 
make a will in lier favour in October 
1916. Tlie first will left one-third of 
the property to bis son Arthur, one-third 
to his daughter Maud (Mrs. Woolmer), 
his children by a former w'ife, and the 
remaining one-third to Mite. Daly. At 
that time his son Arthur 'was missing, 
and so far as we are aware is still missing. 
The second will loaves everything un¬ 
conditionally to his wife, the respondent. 
This second will is, in our opinion, a 
perfectly natural and just one when it is 
remembered that the testator’s son 
Arthur was still missing at the time, 
that his daughter Maud was provided 
for and that his wife, present respon¬ 
dent, had four small children dependent 
upon her. The will can, in our opinion, 
in no sense be called an “inofficious one.” 
Mr. Oertel on behalf of the respondent 
has cited inter alia the following authori¬ 
ties: Halsbury’s Laws of England, 
Vol. 28, p. 632: Sayad Muhammad v. 
Faiteh Mahammad (4), Sajid Ali v. Ibad 
AH (5) and Bur Singh v. Uttam Singh 
(6). We have already quoted the pass¬ 
ages relied upon in the first of these 
authorities. Sayad Muhammad v. Fatteh 
Muhammad (4) is not of much impor¬ 
tance. for the man the execution of a 

(4) [1895') 22 Cal. 324=22 I. A. 4 (P.C.). 

(5) [18961 23 Cal. 1=22 I. A. 171. (P.C.). 

(6) [1911] 38 I. A. 13 = 6 I. C. 33 = 21 P. B- 
1911 (P.C.). 
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dooil by whom was dispute! was sulTei- 
ing from paralysis and w’as proved to be 
affecte<l by diOloulties of speech, but it 
was found on the evidence that he was 
of sound mind at the time when bo 
executed the deed. In Sajid Ali v, Ibad 
Ah (5) it was held although the mental 
faculties of a person suffering partial 
paralysis may have been affected by his 
physical weakness, he may still be 
capable of devising and of executing a 
will of a simple character, although unfit 
to originate or to comprehend all the 
jdetails of a complicated document. Very 
great stress has been laid by counsel for 
the appellant upon the letters written by 
Mrs. Daly to the Woolmers regarding 
her husband’s condition and especially 
on letters written by her on 3rd and 
11th October, in which she states that 
sometimes he suffered from delusions 
thinking that he was still in Simla. It 
has been argued that the presence of this 
delusion on 3rd and 11th October shows 
that Mr. Daly could not have been of 
sound disposing mind on 4th October. 
Now Mr. Daly had been ill for a long time 
and was doubtless very much reduced in 
strength by his illness. His mental facuh 
ties may have been affected by his physical 
w^eakness, but we think that he might still 
be capable of devising and executing a 
will of a simple character such as the 
one propounded by the respondent. The 
will is only of a few lines in length and 
is an extremely simple one. It merely 
states that the testator thereby revokes 
all former wills and declares this to be 
his last will, and then it goes on to give 
all the property that he may die pos¬ 
sessed of to his wife Dorothy Isabel 
Daly and appoints her to be the sole exe¬ 
cutrix of the will. There is nothing 
difficult to understand in this and we 
have the evidence of Messrs. Lubeck and 
Burby that the testator was of sound 
mind; and Mr. Lubeck says that he 
drew up the will under the instructions 
given by the testator. 

Mr. Moti Sagar has referred inter alia 
to the following authorities: Tayammaul 
V. Sashaohalla Naiker (7), Lachho Bibi 
V. Gopi ^arain (8), Woomesh Chunder 
Biswas ^ Rashmohini Dasi (9), Indar 
Narain Shiv Puri v. Onkar Lai (10), 
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Keicati V. CJiandu Lai (11) and Uaj 
Bachan Singh v. Shatranji (12). Most 
of these cases were decided in accordance 
with the particular facts disclosed titero- 
in and we do not consider it necessary 
to discuss tliem in detail. It is argued 
that in order to constitute what is 
known in law as a sound disposing mind 
it must be shown that the testator was 
able to understand his position, that 
is, to understand that he was giving his 
property to one or more objects of his 
regard and was able to recollect the 
nature of tlie claims of others whom by 
his will he was excluding from jiartici- 
l>ation in his property. Now, bearing 
these principles in mind and also re¬ 
membering that the testator did not 
own a large amount of property, we see 
no reason to suppose that he did not 
realize the amount of his property and 
was not able to form a judgment witli 
respect to the person whom he %va3 
benefiting by his will and those whom 
he was excluding from any share in his 
property. Mr. Lubeck knew that ho 
had little children dependent upon him 
and says that he asked the testator what 
he was going to do about them, and the 
latter replied that his wife would look 
after them. Some stress has been laid 
in arguments by pounsel on behalf of the 
appellant on the fact that no mention 
was made to Mr. Lubeck of the existence 
of any previous will or of the existence 
of children by his previous wife. But 
in our opinion there is nothing suspi¬ 
cious about this. 

The instructions given to Mr. Lubeck 
were clear and perfectly definite and 
what he had to do was to draw up a 
will by which the testator left every¬ 
thing to his wife; it was no business of 
his to inquire whether any previous will 
existed or whether there were any other 
relations of the testator whom he was 
excluding from participation in his pro¬ 
perty. The first will contained a pecu¬ 
liar clause which is set forth in detail 
at p. 2 of Martineau, J.’s, judgment, and 
it is urged that in accordance with this 
it was natural that Mr. Daly should have 
communicated the fact that he had made 
a new will to Mr. Woolmer and that he 
should have requeslred him not to oppose 


(7) [18631 10 M. I. A. 429=2 Sar. 13 (P. 0.). 

(8) [1901] 23 All. 472. 

<9) [1894] 21 Cal. 279. 


(10) [191i: 

(11) [1916 

(12) [1918] 


20 P. R. 1912=10 I. C. 130. 
123 P. R. 1916=36 I. C. 985. 
47 I. C. 963. 
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the same. Nc communication was, as a 
matter of fact, made to Mr. Woolmer to 
the effect that a new will had been made 
until after the testator’s death: but we 
?ee nothing suspicious in this. The 
effect of the new will was to disinherit 
the Woolmers, and Mr. and Mrs. Daly 
both may have naturally wished that 
the persons affected should not be com¬ 
municated with until it was necessary. 

good deal of stress has been laid by 
counsel for the appellant upon the fact 
that Mr. Daly made the first will in 
January 1914 and was apparently ad¬ 
hering to it at the time when Father 
Dealey visited him in Simla about 7tb 
September 1916. Father Dealey says 
that at Mrs. Daly’s request he asked 
Mr. Daly if he had made a will and the 
latter replied that he had made one and 
tliat it was in a box which he pointed 
to in his bedroom. It is contended that 
this will must have been the first will. 
We do not however think that it follows 
from this that the testator was not at 
the time contemplating making a second 
will. It is urged, and we consider with 
reason, that it was most unlikely that 
he would make such a will in Simla 
while he was living with the Woolmers. 
On the contrary, he would be anxious to 
conceal from them that he had any such 
intention. We have carefully considered 
the evidence in regard to the execution 
of the will of 4th October 1916 and have 
no hesitation in agreeing with Mar- 
tineau, J., that it was duly executed, 
the testator being at the time of sound 
disposing mind. We also agree with his 
criticizm of the learned District Judge’s 
reasons for coming to a contrary con¬ 
clusion. We think there can be no 
doubt that Mr. Daly did from time to 
time suffer from the delusion that he 
was still in Simla after he had returned 
to Bangalore, but we do not think that 
this in itself is a sufficient reason for 
rejecting the direct evidence as to the 
drawing up and due execution of the 
will. It was not a delusion which 
affected his mind in regard to any of his 
near relations; he did not for instance 
imagine that his daughter Maud (Mrs. 
Woolmer) was dead. Had he had a delu¬ 
sion of this sort, it might well have been 
urged that it influenced him in the 
framing of his will and that he was not 
of a sound disposing mind. We accord¬ 
ingly hold that he duly executed the 
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will of 4th October 1915 and we dismiss 
the appeal with costs. 

R.m./r.k. Appeal dismissed. 
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Chevis, Ag. C. J". and Martineau, J. 
Ziaulhaq —Defendant—Appellant. 

V. 

Muhammad Ibrahim —Plaintiff—Res¬ 
pondent. 

First Appeal No. 430 of 1916, De¬ 
cided on 29th April 1920, from decree 
of Sub-Judge, 1st Class, Delhi, D/- 23rd 
December 1915. 

(a) Civil P. C. (1908), O. 2, R. 2—Applica¬ 
bility of—Conditions — Cause of action in 
both suits should be identical — Plaintiff 
should have been bound to sue in earlier 
case for relief prayed for in subsequent 
suit. 

The cardtoal cooditian of the applicability of 
O. 2, R. 2 is that the causeof action in both cases 
shall be identical. Moreover it is essential that 
the plaintiff should have been bound to sue in 
the earlier case for the relief for which he prays 
in the subsequent suit. [P 186 C 1] 

On 17tb February 1012 plaintiff sued defen¬ 
dant for rendition of account and dissolu¬ 
tion of partnership alleging a partnership of 
long standing and purchase of certain immo¬ 
vable property out of the profits of the partner¬ 
ship. The suit was valued at Bs. 180 only and 
on the defendant's objection as to valuation 
the plaintiff’s pleader stated that the suit was 
not in respect of'immovable property but only 
in respect of the profits arising out of it. The 
matter was referred to arbitration and the award 
declared the property to be partnership property 
and the plaintiff to be entitled to one-half share 
in it. A decree was eventually passed in ac¬ 
cordance with this award. 

On lltb June 1914 the plaintiff instituted the 
present suit for rendition of accounts of the 
property decreed in the former suit and for its 
partition. The Court gave the plaintiff a de¬ 
cree for possession of onc-balf of the property 
in suit and directed that accounts be taken of 
the mesne profits. The defendant appealed to 
the High Court and contended that the suit 
was barred by O. 2, R. 2, Civil P. C. 

Held: (1) that though in the first case the 
plaintiff was bound to sue for partition of the im¬ 
movable property, he was not bound to sue for 
its partition by metes and bounds; 

(2) that the award and the decree passed in 
accordance therewith did in fact deal with the 
right of the parties in the immovable p'ropcrty 
by declaring it as their property in common 
tenancy in equal shares; 

(3) that the present suit was not one between 
partners for dissolution of partnership and for 
rendition of partnership accounts, but was one 
between tenants-in-common for n^ne profits 
and partition of the common property; 

(4) that under the circumstances the first 

suit was no bar to the present suit because there 
was no identity of causes of action in the two 
suits; [P 186 C 2] 

(b) Partition—Joint property — Right of 
owner to sue for partition so long as pro- 
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perty is undivided is conlinually recurring 
right. 

Tho right of an owuor in the joint property 
to sue for partition at any time so long as tho 
property shall remain undivided is a conti¬ 
nually recurring right and once the immo¬ 
vable property in suit has been declared to be 
common property the plaintiff has a right to 
come in at any time and ask for partition. 

tP 18G C 2] 

Dev Raj Sawhney —for Appellant. 

7^Iukand Lai Puri and Tek Chand — 
for Kespondent. 

Order. 

Chevis, Ag. C. J., and LeRos- 
signol, J. —On 17th February 1912 the 
plaintiff in this case brought a suit 
against the defendant in this case for 
rendition of account and dissolution of 
partnership. In that plaint he recited 
a partnership of long standing, the open- 
ing of a shop dealing in various articles 
of merchandise and its closure some 
15 days before the suit. He asserted 
that there had been no rendition of ac¬ 
count or dissolution of partnership and 
that immovable property had been pur¬ 
chased out of the proBts of the partner¬ 
ship and he sued as well for an account 
of the income from that immovable pro¬ 
perty and for its division. The reliefs 
for which he prayed in detail were that 
the partnership should be dissolved that 
the account should be adjusted of the 
partnership business includingthe income 
from the immovable property belonging 
to the partnership and finally that a 
receiver should be appointed. The suit 
was valued at only Rs. 130 and the de¬ 
fendant's first objection was that as the 
immovable property alleged by the 
plaintiff to belong to the partnership 
was worth something between Rs. 25,000 
and Rs. 45,000 the suit was undervalued. 
This objection elicited from the plain¬ 
tiff’s pleader the clear statement that 
the suit was not in respect - of that im¬ 
movable property but solely in respect 
of the profits derived from ifand court- 
fee was consequently not payable on the 
capital value. To this the defendant’s 
'pleader retorted that the suit did not lie 
for a partial rendition of account but 
must include the whole of the property 
of the partnership of which partition 
should be demanded. Upon these state¬ 
ments certain preliminary and techni- 
cal issues were framed including one 
whether the plaintiff had sued for only 
a part of the partnership property. But 
before parties went to proof upon these 
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issues the matter was referred by them 
to arbitration and tlie arbitrator, wliose 
award is printed at p. 39 of the p iper- 
book gave the following award; That 
the parties were partners in equal shares 
that the property entered in a list filed 
by the plaintiff had been purchased out 
of the profits of the sliops and therefore 
was partnership property that as ho had 
been entrusted to decide only the dis¬ 
pute regarding the account and had not 
been authorized to make a partition he 
made no award regarding jiartition hut 
advised the plaintitT to sue formally 
therefor and finally he found that plain¬ 
tiff should be given a decree declaratory 
of his ownership in one-half share of the 
immovable property and that he should 
pay Rs. 327 to tho defendant. Upon 
that award after objections raised and 
decided, a decree issued declaring that 
tho plaintiff is entitled to half the pro¬ 
perty in the list filed by him and is to 
pay Rs. 327 to the defendant. This de¬ 
cree is dated 28bh February 1913. 

Cn 11th June 1914 the present suit 
was instituted by plaintiff' and contained 
the following recitals: That a previous 
suit for rendition of account and dissolu¬ 
tion of partnership had been referred to 
arbitration and that the District dudge 
had passed a decree in accordance with 
the award that the immovable lu'operty 
now in suit was owned by the plaintiff 
and tho defendant in equal shares but 
the defendant alone was in possession 
and refused to render to the plaintiff 
any account of the income thereof and 
he therefore prayed for rendition of ac¬ 
count of the said property from 17th Feb¬ 
ruary 1912 up to date and a decree be 
passed for any sum found due by the 
defendant to the plaintiff; also that the 
property should be partitioned. The 
first Court has given the plaintiff* a de¬ 
cree for possession of one-half of tlie 
property in suit and has directed that 
the accounts be taken of mesne profits 
from 17th February 1912 to the date 
of partition. Against that decree the 
defendant has instituted this appeal and 
the first objection raised by him is that 
the present suit by the plaintiff is barred 
by O. 2, R. 2, Civil P. 0., inasmuch as, 
though urged by the defendant in the 
earlier suit to include in that claim a 
prayer for partition of the immovable 
property alleged to be the partnership 
property he persistently refused to do 
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50 an.l clearly asserted through bis pleader 
that the suit was merely for account of 
the income and expenditure of the im¬ 
movable property and of the shop bub 
did not include a prayer for partition 
of the corpus. 

Counsel for the appellant has con¬ 
tended that a suit contemplating a dis¬ 
solution of partnership with the reten¬ 
tion of the partnership property as joint 
property did not lie and he has cited 
several cases, e. g., Phula v. Shibdayal 
(1), Naivah Khan v. Sheikh Ghulam 
Ahmad (2) and Umar Baksh v. Faizulla 
(3). which lay down that a suit between 
partners for a specific sum out of the 
partnership property without a prayer 
for dissolution of the partnership and 
rendition of account does not lie, but 
t hesedecisions have little bearing on this 
case, for admittedly and clearly the first 
suit did include a prayer for dissolution 
of partnership. For the respondent it has 
been contended that the present suit is 
based on the decree issued in the former 
case, that the plaintift' was declared the 
owner of the property now sued for by 
that decree and that the first Court was 
not bound to partition the partnership 
luoperty by metes and bounds. He also 
contended that the plaint in the former 
suit asked for dissolution of partnership 
for rendition of accounts and for the 
appointment of a receiver ; in other 
words, it prayed for the full relief that 
the Court could give. He contended that 
the Court which tried the former suit 
did in fact distribute the partnership 
property by declaring it to be the pro¬ 
perty of the parties in equal shares and 
that the decree really granted the plain¬ 
tiff and the defendant a new status in 
respect of the quondam partnership pro¬ 
perty. So that it was res judicata that 
the property now belonged to the parties 
jointly in equal shares. 

In our opinion, the appellant’s con- 
itention that the earlier suit is in bar of 
|the present suit cannot succeed. The 
icardinal condition of the applicability of 
iO. 2, R. 2, Civil P. C., is that the cause 
of action in both oases shall be identical. 
Moreover it is essential that the plaintiff 
should have been bound to sue in the 
(earlier case for the relief for which he 
'prays in the subsequent case. Now 

(1) [1873] 84 P.R. 1878, 

(2) [1876] 7 P. R. 1875. 

I3) [1879] 13 P. R. 1879. 
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though we have no doubt that in the 
first case the plaintiff was bound to sue 
for the partition of the immovable pro¬ 
perty, we see no reason to hold that he 
was bound to sue for its partition by 
metes and bounds and though through 
his counsel he refused to bring the parti -1 
tion of the immovable property within: 
his suit, the arbitrator's award did ini 
fact deal with the right of the parties in 
the immovable property by declaring'' 
that it should be in future regarded as 
their property in common tenancy in 
equal shares and the decree issued by the 
first Court was in accordance with that 
award. From that decree which of 
course renders the matters of which it 
disposes res judicata between the parties 
it follows that the immovable property, 
which up to the date of that decree was 
partnership property in which, it could 
nob be predicated until accounts had 
been rendered, what shares would fall to 
either party, became the common pro¬ 
perty of the parties in equal shares, and 
the present suit is based upon the posi¬ 
tion that at the time of the suit the im¬ 
movable property had ceased to be part¬ 
nership property in which the rights of 
the parties severally were still unascer¬ 
tained and was the common property of 
the parties in equal shares. The suit in¬ 
deed is not one between partners for dis¬ 
solution of the partnership and for 
rendition of the partnership accounts 
but is one between tenants-in-common 
for mesne profits and partition of the 
common property. 

Now, the right of an owner in joiDt| 
property to sue for partition at any time| 
so long as the property shall remain un¬ 
divided is well established. Such a right 
is a continually recurring right cf: Bish- 
eshar Das v. Ram Prasad (4) and Mayisa^ 
ram Ckakravarti v. Ganesh Chakravarti 
(5), and once the immovable property in 
suit had been declared to be common 
property, the plaintiff had a right to 
come in at any time and ask for parti- • 
tion. We are not concerned with tha 
question whether the decree in the first 
suit was in excess of the prayer in the 
plaint, for we are nob competent to go 
behind that decree nor, inasmuch as the 
decree so far as the plaintiff’s rights were 
concerned was purely declaratory, ca° 
we see any force in the present appel- 

(4) [1906] 28 All. 627, 

(5) [1912] 16 I. C. 383. 
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lant’s contention that the plaintiff could papers to ‘bo filed, sayinfi that thoio 

have executed it. For the foregoing seemed to bo no possibility of getting at 

reasons wo hold that the first suit is no the bottom of the matter. The plaintiff 

har^to the present suit because there is then lodged a criminal complaint against 

no identity of causes of action in the two the defendant accusing him of having 

suits. As we have had time to bear substituted a forged list. That coin- 

parties, counsel only on this plea of bar plaint was inquired into by ^fr. Con- 

and as this Bench will not be sitting next nolly, the Additional District Magistrate 

>veek, we direct that another date be but was finally dismissed without pro¬ 
given for the disposal of the remaining cess issuing 'to the defendant. In tlie 

grounds of appeal. inc|uiry before Mr. Gordon, Jlaulvi Al)diir 

Judgment. —The order of this Court, Rahman filed a list as a draft from 
dated 1st March 1920, should be read as which the list put in before the arhitra- 

parb of this judgment. The facts of the tor was said to have been diawn ui>. 

case are stated in the above order and This list is called list A and is to bo 

need not be repeated. By the above order found on p. 8 of the paper-book. During 
it has been decided that the present suit is the trial of the present suit a list P.W. 1 
nob barred under the provisions of O. 2, was put into Court by Fa;^l-i-Azim who 
11.2. Counsel for the appellant has now had been called as a witness for the 

addressed us upon the merits of thecase. plaintiff. Fazl-i..\zim however has not 

Ilis arguments have been confined to given evidence in this case. So we have 

three points only: not got his version of how the list came 

(1) That list P.W. 1 or list A is not into his possession, but on behalf of the 
a true copy of the list which was filed plaintiff it is alleged that the defendant 
by the plaintiff before the arbitrator in applied for a copy and afterwards made 
the previous case; (2) that ten shops and it over to Fazl-i-Azim as he ^vanted 

bouse in the Saddar Bazar which plain- to raise money on the property. List 

tiff claims as his sole property are also P.W. 1 and list A agree and the plaintiff* 
part of the joint property of the parties relies on them and throws over the list 
and should be brought into the hotchpot; filed with the plaint which covers one 
(3) that the plaintiff having based his or two houses not mentioned in the 
claim upon a false list of the property, other lists. 

(i.e., the list filed with the plaint), the On behalf of the defendant-appellant, 
suit should be dismissed ‘in toto. The it is urged that list A and list P.W. 1 

first question for consideration is what are both forgeries, that the original list 

is the property of which a list was given was abstracted from the record of the 
to the arbitrator in the former case. former case by the plaintiff and further 
The decree in the former case followed that the plaintiff has caused the bahis 
the award and declared the plaintiff of the defendant which would have dis- 
the owner of one-half of that property. proved the plaintiff’s claim, to be stolen. 
The previous case was decided on 28th These are grave accusations and there 
February 1913. It is admitted on both must be good grounds forthcoming before 
sides that a list was given by the plain- we can hold that there is any truth in 
tiff to the arbitrator and formed part of them. The principal witness as regards 
the record of the suit. It is also admit, the list A is Maulvi Abdur - Rahman, 
ted by both sides that soon afterwards pleader, whose evidence is to be found 
this list was abstracted from the file and on p. 89. He deposes that as far as he 
a substituted list P-1 was pub in its remembers the list put in before the arbi- 
place. List P-1 is printed on p. 6 of the trator was copied from the draft list A. 
paper-book. Neither side contends that The woids “as far as I remember” are 
this list is genuine. Maulv4 Abdur not to be found on the vernacular record,. 
Rahman, pleader for the plaintiff, some- but we have no doubt that the witness 
how obtained information that a docu- said these words. Then there is the 
ment had been substituted for the genu- evidence of Asaf Ali, Mr. Abdur Rah- 
ine one and made a complaint to Mr. man’s muharrir, who says that he made 
Gordon, Assistant Commissioner, who a fair ‘copy of the draft. As regards the 
made an inquiry into the case. This other list P.W. 1 we have the evidence 
inquiry led to nothing and the Additio- of Syed Jaffar Hussain, copying agent 
nal District Magistrate ordered the (p. 89) that Zia-ul-Haq, the defendant. 
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applied for a copy on 3rd .January 1913 
and that P.W. 1 is the copy which was 
delivered to him; also the evidence of 
Abdul Shakur (pp. 85-86) who swears 
that the copy P.'W. 1 is in his hand¬ 
writing. There is as far as we can see 
no particular reason to distrust the evi¬ 
dence of any of these w’itnesses. There 
is plenty of evidence including the evi¬ 
dence of Mr. Khushi Diyal, who was the 
pleader for the defendant in the former 
case, to prove that the list of the pro¬ 
perty given to the arbitrator was a list 
of properties regarding which the defen¬ 
dant produced sale deeds before the 
arbitrator, all the sale deeds being in 
favour of the defendant except one which 
was in favour of himself and his brothers 
jointly. On this point the evidence 
of the arbitrator Mian Abdul Samad 
(p. 87) may also be referred to. The 
plaintiff in tlie present case produced 
several witnesses with respect to the 
copies of sale deeds produced by him, 
e. g.. Bishen Sarup (p. 88), ^luhammad 
Hussan (p. 88), Inam Ullah (p. 88), 
Muhammad Khalil (p. 91), Abdul Hamid 
(p. 87) and Muhammad Ishaq (p. 88). 
These witnesses depose that they ap¬ 
peared before the arbitrator, and the 
sale deeds with regard to which they 
give evidence relate to the properties in 
Ex. P. W. 1. This seems to us corrobo¬ 
ration of the genuineness of P. W. 1. 
The defendant w’as called to produce 
documents and obviously he should have 
produced the original sale deeds. As he 
did not do so the plaintiff was allowed 
to put in copies. The only explanation 
which has been given us of the non- 
production of the original sale deeds by 
the defendant is that the defendant pro¬ 
duced the originals at the end of the 
case, and was then told by the Court 
that they were not required as copies had 
already been admitted. 

W^e have not been referred to anything 
on the record in support of this explana¬ 
tion, but even if the explanation be true, 
it must be regarded as a very lame and 
unsatisfactory one. Which party should 
be held responsible for the abstraction 
of the original list from the record of 
the former suit is a difficult question. 
The plaintiff could only gain by the ab¬ 
straction by falsely pleading that certain 
properties not really entered in that list 
were entered. The defendant, on the 
other hand, might hope that if the list 
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was not forthcoming the plaintiff would? 
be unable to make any use of the declara¬ 
tory decree which had been granted to 
him. The defendant in the present case 
has neither produced the account books 
nor the originals of the sale deeds, though 
admittedly both were in his possession. 
As regards the account books, we see 
that the defendant reported at the thana 
on 13th August 1913 that his books had 
been stolen. Apart from this report 
there is no evidence to this effect. The 
lame explanation given for the nonpro¬ 
duction of the sale deeds has already 
been referred to. On behalf of the 
plaintiff, it is urged that Exs. P. A. and 
P. W. 1 cannot be forgeries, for if they 
had been forged before the institution of 
this suit the list put in with the plaint 
would have tallied with them, whereas, 
if they had been forged after the institu¬ 
tion of the present suit, they would have 
been made to tally with the list put in 
with the plaint. The argument ;n reply 
is that the list put in with the plaint 
was put in at a time when the plaintiff 
had forgotten that a list had been put in 
by his pleader in Mr. Gordon’s Court and 
since it was found too difficult to abstract 
the list A from the file of the proceedings 
before Mr. Gordon and substitute a false 
list it was determined to throw over the 
list filed with the plaint and to stick to 
the list put in before Mr. Gordon; and so 
list P. W. 1 was forged to back up list A. 
But if the plaintiff were such a man as 
to abstract the original list and substi¬ 
tute a forged list therefor and also to 
forge the document P. W. 1 and also to 
cause the defendant’s house to be broken 
into and his bahis to be stolen, we doubt 
if he would have hesitated to attempt to 
substitute another list for list A. Again, 
turning to list P. 1, which both sides now 
admit to be a forgery, we find that it 
includes certain shops which plaintiff 
claims to be his separate property. These 
shops the defendant now urges are part 
of the joint property purchased out of the 
income of their shop. 

So far as we can see, the plaintiff hae 
never at any time had any idea of 
mitting that the defendant has any share 
in the shops. So if the plaintiff had 
wished to substitute a list for the 
nal list which was on the file of the 

former case, we do not think it at all likely 
that he would have included these 
in the forged list. Having considered all 
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the evidence in the case wo can only give 
it as our opinion that the probabilities 
are that the original list was abstracted 
by or on behalf of the defendant. We 
agree with the lower Court in holding 
that list P. A. is the rough draft from 
which the original list was prepared and 
that P. W. 1 is the true copy of that list. 
The next point for consideration is the 
shops standing on Nazul land which the 
defendant olainivs are part of the joint 
property and should be included in 
the partition. These shops were origin¬ 
ally kaoha, but were rebuilt in pucca form 
a few years ago. The defendant’s conten¬ 
tion is that they were rebuilt out of the 
income of the joint shop and are joint 
property. The defendant has produced 
various witnesses—masons, labourers and 
carpenters, etc.—who profess to have been 
concerned in the rebuilding of the shops 
^yad who say that the plaintiff superin- 
tbnded the building and that wages were 
paid by the defendant at the cloth shop. 
Several of these men are common 
labourers earning only a few annas a 
day. 

The evidence is purely oral and 
we can regard it of no value. Ranjit 
Singh, collector of rents of Nazul land 
deposes that the plots of Nazul land in 
question are in the name of the plaintiff 
or his relations as tenants and that the 
rent is still shown as realized from the 
plaintiff though he says he has sometimes 
realized rent from the shop of the parties 
in the Ghandni Chauk. He may no 
doubt have received rent from the plain¬ 
tiff at the shop, but if the defendant had 
been a joint owner in the shops, the best 
proof would have been some documen¬ 
tary evidence, such as receipts for rent 
paid granted in the name of both the 
parties. It is to be noted that in various 
mortgage deeds the plaintiff has des¬ 
cribed these shops as his own property, 
though other properties have been des¬ 
cribed by him in the deeds as belonging 
to himself and the defendant in equal 
half-shares. Our attention has been 
called to the statement of the plaintiff 
recorded on p. 98 of the paper book. 
There be speaks of the shops as belong¬ 
ing to his brother and his nephews and 
not to himself, and says that be mort¬ 
gaged the shops with their permission 
and with their signature. There the 
plaintiff clearly seems to have been lying 
for the shops undoubtedly ' belonged to 


his father and wore re-built by the 
plaintiff and were mortgaged by him as 
his own. In cross examination on the 
same page there is a peculiar statement 
which runs thus : 

Property was purchased jointly ))Ut 
separately from the joint shops. " Wliab 
this means it is hard to say. But though 
it follows examination-in-chief relating 
to the shops in the Saddar Bazar, it can 
scarcely relate to these shops, as that 
property V as certainly nob purchased from 
any one but was merely rebuilt. We 
hold that the shoi)S in the Saddar Bazar 
belong to' plaintiff and not to the parties 
jointly. In the list filed with the plaint 
the plaintiff has certainly included 
certain properties which are not to bo 
found in list A or list P. W. 1, and hold¬ 
ing as we have held that list A and list 
P. W. 1 are correct lists of the property 
covered by the award in the former case, it 
follows that the list filed with the plaint 
goes beyond the award. On behalf of the 
defendant it is urged that the plaint was 
drawn up by Mr. Abdur Rahman who 
must have remembered that he had filed 
list A in Mr. Gordon’s Court ; but it 
seems probable enough tliat Mr. Abdur 
Rahman when drawing up the plaint was 
content to refer to mortgage-deeds pro¬ 
duced by his client and copied down in 
the list properties mentioned in the 
various deeds without the thought oc¬ 
curring to him that it would be better 
first to refer to the list which he had 
filed in ^Ir. Gordon’s Court for purposes 
of comparison and verification. 

Lastly it is urged that the plaintiff 
having put in a forged list with his 
plaint the whole suit should be dismissed. 
We are unable to accede to this conten¬ 
tion. In the first place it was not clearly 
proved that the plaintiff deliberately put 
in a false list although it certainly does 
appear that that list contains certain pro¬ 
perties not mentioned before the arbit¬ 
rator, for at the time of filing the plaint 
the plaintiff had not a copy of that list 
with him. Unless it is proved that the 
plaintiff deliberately put in a false list, we 
certainly cannot hold that the suit should 
be dismissed in toto. We consider that 
the plaintiff is entitled to a decree for 
his share in so much of the property 
now in suit as is proved to have been 
covered by the declaratory decree in the 
former suit. In conclusion we note that 
the sale-deed relating to one of the houses 
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ilecreed stands in the name not of defen¬ 
dant only but in the names of defendant 
ami his brothers. His brothers are not 
parties to the present suit and the pre¬ 
sent decree is not binding on them, and 
we can only remark that as between the 
plaintiff and the defendant we cannot go 
i>ebind the declaratory decree in the 
former suit which declared plaintiff to 
he the half osvner. The appeal is dis¬ 
missed with costs. 

P.M., R.K. Appeal dismissed. 
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Broadway, J. 

"Vur and others —Defendants—Appel- 
hints. 

V. 

Fateh Mohammad and others —Plain¬ 
tiffs—-Respondents. 

Second Appeal No. 10G3 of 1919, De¬ 
cided on 6th February 1920, from decree 
of Dist. Judge, Gujranwala, D/- 2Uth 
.lune 1919. 

Custom (Pnn jab)-“Gift to stranger for 
consideration—Donee dying childless—Pro¬ 
perty docs not revert. 

Where a gift is made to a strauger for con¬ 
sideration, the gifted property does not revert to 
the fjeirs of the donor in the event of the donee 
dying childless. IP 101 C 11 

?J. L. Puri and Muhammad Arif —for 
AiU'®lh>-Rt3. 

Shuja-ud-diji —for Respondents. 

Judgment. —The following pedigree 
table will assist in understanding the 
case: 

Dina 

i 


Blanda Jhanda 

I I 

Said=-launat Bibi _ _ _ I 

i ■ I ■ I 

Fateh Hayat Ghulim 
Mohammad, (Plain- Mohammad 
(inaintif!). tiff). | 

Abdullah, minor, 
(Plaintiff). 

The plaintiffs in this suit sued for 
possession of 81 kanals 10 marlas of 
land, claiming to be entitled thereto 
on ground, that it had belonged to 
Blanda, their uncle, whose son Said 
had died childless and whose widow, 
Mt. Jannat Bibi, has remarried. The 
defendants, who are descended from one 
Khuda Bakhsh, alleged tbat they them¬ 
selves were in possession of the land and 
contended that it%ad originally been gifted 
by Khuda Bakhsh to Blanda and that as 
Blanda’s line had died out entirely, the 


land reverted to them as the descendants 
of the original donor. The Courts below 
having held that the gift by Khuda 
Bakhsh (having been made to a total 
stranger) was an absolute one, and that 
the descendants of the original donor 
were therefore excluded by the collaterals 
of the original donee, the plaintiffs were 
granted a decree as prayed. The defen¬ 
dants have therefore preferred this second 
appeal to this Court through Mr. Mukand 
Lai Puri and I have heard Mr. Shuja-ud- 
din for the plaintiffs.respondents. 

Mr. Puri contended that as a matter of 
fact Khuda Bakhsh in 1867 had adopted 
Blanda or had appointed him as his heir 
and that therefore Blanda’.s original 
family had no title to the land. An at¬ 
tempt was also made to show that, as a 
matter of fact, Khuda Bakhsh was the 
real father of Blanda, although lie had 
married Blanda’s mother after his birth. 
It has been found as a fact by the Courts 
below that Blanda was Khuda Bakhsh’s 
pichhlag son and, as contended by Mr. 
Shuja-ud-din, this is a decision on a ques¬ 
tion of fact and cannot be examined 
on appeal. A reference to the mutation 
in April 1867, which evidenced the gift 
by Khuda Bakhsh to Blanda, does not 
shew that Blanda was adopted or ap¬ 
pointed as heir. Khuda Bakhsh recited 
the fact that he had brought up Blanda 
as his son and that he had gifted the 
land in question to him, reserving to 
hirnself one maund of wheat and Rs. 10 
per annum for his maintenance which 
Blanda undertook to pay. Blanda also 
undertook to perform Khuda Bakhsh’s 
funeral obsequies and to defray all the 
expenses in connexion therewith. On 
this evidence the Courts below have held 
that the gift by Kbuda Bakhsh to Blanda 
was a gift to a stranger and for considera¬ 
tion and that therefore the dicta to be 
found in Nihala v. Rahamatullah (l)j 
and Dass v. Hiran (2) had force, and thej 
land did not revert to the donor’s family. 
Mr. Puri has contended that Sita Bam 
v. Raja Bam (3) has not been correctly 
interpreted in the rulings cited above. 
In this view I am unable to concur. In 
Nihala v. (l) Lai Chand, J., 

carefully and critically examined Sita 
Bam V. Baja Bam (3) and came to the 
view that the rule of reversion enuncia- 


(1) U90S' 

(2) [1919] 

(3) L1892; 


i37 p. R- 1908. 

47 P. R. 1019=51 I. C. 441. 
12 P. R. 1S92 (F. B ). 
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ted therein was strictly applicable only 
where the gift is made to a daughter or 
other female relation for the benelit of 
their male issue. Rattigan, J., also in¬ 
clined to the same view. Again, in the 
case reported as Ahmad Hussain v. Hup 
lyidar Sijigh (4) Rattigan. J., referred to 
Nihal V. Hahmatullah (l) with approval. 
In Dass v. Hiran (2) Shah Din, J., took 
the same view after referring to Nihala 
Hahamatullah (l) and held that where 
the gift was made to a perfect stranger, 
there should be no reversion of the laud 
gifted to the donor’s family. Mr. Shuja- 
ud-din also referred to Shaha?ichi Khan 
V. Mt. Begam Jan (5) and Jot Ram v. 
Hardawari (6), but these decisions do 
not afford any assistance, while Badhawa 
v. Detva Singh (7). referred to by Mr. 
Puri, does not in my opinion take a con¬ 
trary view. 

Turning once more to the present casei 
it has been held that Dlanda was a stran¬ 
ger, that he was in no way related to 
Khuda Bakhsh. and that the gift to liim 
was for consideration. In these circum¬ 
stances it seems to me that the princi¬ 
ples enunciated in Nihala v. Rahmat- 
(l)*are applicable and that Khuda 
iBakhsh’s family have no claim in the 
presence of the plaintiffs. Mr. Puri re¬ 
ferred me to a case brought by Said against 
the present defendants-appellants in 1903 
in which Said's guardian alleged that 
Blanda had been adopted by Khuda 
Bakhsh. Having regard to the fact that 
adoption in the strict sense of the word 
is not recognized amongst Mahome- 
dans, I am unable to hold this to be 
sufficient to justify my going behind the 
findings arrived at by the Courts below. 

One of the defendants named Budba 
claimed to be in possession of the land 
as mortgagee, and the learned District 
Judge in dealing with this matter held 
that as the suit was for possession of 
proprietary rights. Budha could take 
such legal steps as were necessary for the 
recovery of his mortgage money if there 
was a valid mortgage. This is scarcely 
the way to deal with the matter as was 
admitted by Mr. Shujauddin. While 
therefore I dismiss this appeal with costs 
and maintain th e decree for possession I 

(4) [19121 14 I. o. 7;^. 

(5) [1913] 13 P. R 1914=20 I. C. 451 

( 6 ) A. I. R. 1914 Lah. 280=23 I. 0 607—07 

P. R. 1914. ■ 

(7) [1893] 141 P. R. 1898. 


modify the decree by making tlie decree 
for possession subject to any rights that 
Budha may possess as mortgagee. 

R. M. / R. K. Appea I d i sni is-se J. 
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Scott-Smith and Leslie-Jonrs, j.]. 

Tani and o^/iers —Defendants—Apj)el- 
lants. 

V. 

Rikhi Ram and anof/ur--Plaintitis — 
Respondents. 

Second Appeal No. 1176, of 1916, De¬ 
cided on Ist June 1920, from decree of 
Dist. Judge. Ambala, D/-7tb March 1916. 

(a) Hindu Law—Succession — Father's sis¬ 
ter’s sons are heirs. 

In places whore the Jlitakshara system of 
Hindu law prevails, the father’s sister’s sons of 
the last male owner are heirs. [P 192 c 1] 

(b) Evidence Act (1872), S. 108—Burden 
of proving death is on party asserting it. 

The presumption is in favour of the coutiuu- 
aace of life and onus of proving the death of a 
person lies on the party who asserts it. 

[P 192 C 2] 

^ (c) Hindu Law—Succession — Suit for 
possession of land held by maternal uncle's 
son .S' as last male owner—On death of S his 
mother .1 holding land —On .I'.v death land 
taken by village proprietor—,1 said to have 
died in May 1902 and suit instituted in May 
1914—Plaintiff held entitled to succeed as 
bandhus—Onus of proving A'.s death before 
May 1902 was on defendants—Evidence Act 
(1872), S. 108. 

Plaintiffs sued for possession of certain laud of 
which their maternal uncle’s son S was the last 
male owner. Upon the death of .S the laud was 
held by his mother A, on whose death tlio village 
proprietors took possession, .-t was said to have 
died in May 1002 and the present suit was iu- 
Btituted on 5th May 191-1: 

}) Held: (1) that according to Hiudu law the 
plaintifls were entitled to succeed to their mater- 
nal uncle’s son as bandhus. (2) that there w.is 
no presumption that A died before 5th May 
1902. (9) that the onus of proving that A died 

before 5th May 1902 lay upon the defendants. 
( 4 ) that in the absence of any proof of the* 
exact date of death the suit was within time. 

[P 192 C 2. P 193 C 1] 

Durga Das —for Appellants. 

Devi Dial —for Respondents. 

Judgment. —In the suit out of which 
the present second appeal arises the 
plaintiffs respondents claimed possession 
of certain land of which their maternal 
uncle’s son Sardha was the last male 
owner. Upon Sardha’s daath the land 
was held by his mother Mt. Atri, (see, 
pedigree table on p. 7 of the paper book) 
and on her death in May 1902 the village 
proprietors, represented by dofendants- 
respondents, took possession thereof. Tiie 
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parties are Brahmans of Tahsil Kharar, 
District Ambala and the lower appellate 
Court held that they were governed by 
Hindu law, under which the plaintiffs as 
Bandhus of the last male owner were 
heirs in preference to the village pro¬ 
prietors. The trial Court lield that the 
plaintiffs had not proved any special cus¬ 
tom in their favour and that they were 
not heirs according to Hindu law and 
accordingly dismissed their suit. The 
question of limitation and res judicata 
were also raised by the defendants and 
decided adversely against them by both 
the lower Courts. The point of res judi¬ 
cata is not now raised but that of limita¬ 
tion is and we shall deal with it later. 
The tirst point urged by Lala Durga Das 
on behalf of the appellants is that there 
should be a remand for further inquiry 
as to whether the parties are gover^d 
by the Hindu law or by custom. Uo 
urges that though Brahmans, they are 
agriculturists living in a village, and the 
initial presumption is that they follow 
t/he general custom applicable to agricul- 
turists. No certificate for second appeal 

has been granted by the lower appellate 

Court, and in the absence of such a cer¬ 
tificate we do not think it is open to the 
appellants to urge that they are governed 
by custom. They are high caste Hmous 
living in Ambala. and we do not think 
there is any initial presumption that 
they are governed by agricultural custom. 
No special custom has been proved, and 
fWft lower appellate Court was therefore 
correct in applying the Hindu law. What 
Lala Durga Das wants us to do is to re¬ 
mand the case in order that his clients 
may have further opportunity of proving 
the existence of a custom governing the 
parties. In the absence of a certificate we 
hold that the question of custom cannot 

now he raised. 

The next point raised by Lala Durga 
Das is that the plaintiffs, who are the 
father's sister's sons of the last male 
owner, are not heirs according to Hindu 
law. There is however ample authority 
Cor holding that in places where the 
Mitakshara system of Hindu law prevails 
the father’s sister’s sons are heirs. It 
is only necessary to refer in this con¬ 
nexion to Hayne s Hindu law, Bdn. 8, 
Ch. 16. where at p. 704 is given a table 
which shows the Bandhus ex parte pat- 
erna. Amongst these is the father’s sis¬ 
ter’s son, who is specially mentioned 


both in the Dayabbaga and the Mitak¬ 
shara. See also Hindu law by Trevelyan, 
Edn. 2, p.402 where the father’s father s 
daughter’s son, i. e-, father’s sisters 
son, is shown as an heir. In the case 
reported as Tahaldai Kumri v. Gaya 
Prasad Sahu (l) it was held that in the 
Bengal Presidency under the interpreta¬ 
tion of the Mitakshara law a stepmother 
is not entitled to succeed to the estate of 
her stepson in preference to the father s 
sister's son. We accordingly agree^ with 
the lower appellate Court that plaintiffs 
are heirs and therefore entitled to the 
land in preference to the defendants, pro¬ 
prietors in the village. It is not con¬ 
tended before us that the defendants are 
entitled to keep the land in accordance 
with the doctrine of reversion because, 
as is alleged the land was gifted to^Mina, 
the ancestor of Sardha, the last male 
owner, by the village proprietors. 

There remains the question of limita¬ 
tion which only affects Rikhi Ram plain¬ 
tiff, ArjaNand, his brother, being still 
a minor. After the death of Sardha the 
land* was held by Mt. Atri his mother, 
who had the usual woman’s life estate, 
and the plaintiffs had 12 years from the 
date of her death within which ^ to bring 
the present suit. The suit was instituted 
on 5th May 1914 and Mb. Atri is said to 
have died in the month of May 1902. 
There is nothing to show on what date 
in May 1902 she died. If she died at 
any time after 4th May the suit is^ obvi¬ 
ously within time. The only evidence 
that she died in May 1902 is a report of 
the patwari to that effect in the muta¬ 
tion proceedings dated 11th September 
1902. Both parties rely upon this; the 
trial Court held that there was no pre¬ 
sumption that she died before 5th May 
1902, and after carefully considering the 
point we are in agreement with this view. 
In the Law oflEvidence by Ameer Ali and 
Woodroffe, Edn. 5, at p. 682, in the com¬ 
mentary on S. 108, the learned authors 

say : . ^ , 

“These sections and the following section deal 
with certain instances of the presumption wmch 
exists in favour of continuance of immutahility- 
It is on the principle of this presurnption that a 
person shown to have been once living is in the 
absence of proof that he has not been heard o 
•within the last 7 years, presumed to be stm alive.] 
The presumption is in favour of the continuance, 
of life and the onus of proving the death lies oo\ 
the party who assert s it.** _ 

(1) 11910] 37 Cal. 214=5 I. C. 135. 
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In accordance with this principle wo 
lare of opinion that the onus of proving 
jtliat Mt. Atri died before 5th May 1902 
llies upon the defendants who assert it. 
iThere is no proof of the exact date of 
'death and we therefore hold that the suit 
|is within time. The appeal fails and is 
'.dismissed with costs. 

r,m./r.k. Appeal dismissed. 
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Scott-Smith, J. 

Karm Narain —Defendant ^ Appel¬ 
lant. 

V. 

Salamat Rai and others —Plaintiff and 
Defendant—Respondents. 

Second Appeal No. 2391 of 1919, De¬ 
cided on 5th May 1920, from decree of 
Dist. Judge, Jhang at Sargodha, D/- 26bh 
July 1919. 

(a) Limitation Act (1908), S. 22 — Neces- 
-sary party added after limitation Suit is 
barred against all. 

Where a necessary party has been omitted 
without whose presence on the record the suit 
cannot be adjudicated upon, and such party is 
added after the period of limitation has expired, 
the suit is barred against all the defendants. 

LP 194 C ll 

(b) Limitation Act (1908), Art. 11—Article 
11 does not apply to person not party to pro* 
ceedings in which order was made. 

Article 11 does not apply to a person who was 
not a party to the proceediug.s in which the 
order sought to be set aside was made : 4 J. C. 

144, Foil. LP 194 C 11 

(c) Limitation Act (1908), Arts. 11 and 
120 — Suit for declaration that property is 
not liable to attachment— Auction-purchaser 
is not a necessary party and hence Art. 120 
«nd not Art. 11 held applicable. 

S sued for a declaration that a certain bouse 
was not liable to attachment and sale in execu¬ 
tion of a decree by defendant 1 against defeu- 
■dant 2 without reserving the plaintiff’s mort¬ 
gagee rights. It appeared that during the exe¬ 
cution proceedings S filed objections to the at¬ 
tachment, but these were disallowed on 17th De¬ 
cember 1914 and the property was sold at auc¬ 
tion on 27th January 1915 and the auction sale 
was confirmed in favour of one W on 10th 
August 1915. The plaintiS's claim was decreed 
by the first Court. On appeal the District Judge 
held that W was a necessary party and remanded 
the case for re-decision. The Subordinate Judge 
4 igaiQ decreed the plaintifi’s claim and bis order 
was confirmed on appeal by the successor of the 
District Judge who had made the order of re¬ 
mand. Before him it was urged that the suit 
was time barred because W was not impleaded 
within limitation, but the District Judge dis¬ 
posed of this contention by remarking that W 
was not a necessary party to the suit. Defen- 
.dants filed a second appeal in the High Court: 

Held : (1) that as the plaintiff did not appeal 
irom the order remanding the case, that order 

1920 L/25 & 26 
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bccarao final and could not bo quositioued by the 
lower appellate Court; (J) tluit the j laintifl's 
right w.is not adjudicated upon in the e.N:.'cutioii 
proceedings so far as U’ was concerned and 
therefore there was no necessity for him to bring 
a suit against If within the poriod of one yea.r 
prescribed by .\rt. 11, Sch. 1, Lim. Act ; (il) that 
.\rt. 120, Sch. 1, Lim. .\ct, govecood the suit, 
ir and the suit was not therefore barred bv time. 

LP 194 c n 

Har Gopal —for Appellant. 

Ami7t Chand —for Respondents. 

Judgmeat. — The suit out of which 
the present second appeal arises was 
brought by Salamat Rai, plaintiff'-res¬ 
pondent, for a declaration that certain 
property attached in execution of a de¬ 
cree of Karm Narain, defendant 1, ap¬ 
pellant, against certain judgment.debtors 
was not liable to attachment and sale as 
it was mortgaged to the plaintiff. During 
the execution proceedings Salamat Rai 
filed objections to the attachment and his 
objections were disallowed on 17th De¬ 
cember 1911. The property was sold at 
auction on 27th January 1915 and the 
auction sale was confirmed in favour of 
Wasanda Ram on 10th August 1915. The 
plaintiff' brought the present suit on 2nd 
October 1915. The Subordinate Judge 
originally decreed the plaintiff’s claim. 
Upon appeal Mr. Jwala Sahai, the Dis¬ 
trict Judge, held that Wasanda Ram was 
a necessary party to the suit and re¬ 
manded the case for re-decision on the 
merits under O. 41, R. 23, Civil P. G. 
The Subordinate Judge again decreed the 
plaintiff’s claim, and his order lias been 
confirmed ou appeal by ]Mr. Ross, Dis¬ 
trict Judge. Before him a point was 
raised to the effect that the suit was 
barred by time, because Wasanda Ram 
was not made a party to it within the 
limitation prescribed by Art. 11, Lim. 
.Act. The learned District Judge dis¬ 
posed of this objection by remarking that 
Wasanda Ram was nob a necessary party 
to the suit. The second appeal was ad¬ 
mitted mainly on the ground that as Mr. 
Jwala Sahai’s order of remand was nob 
appealed against, it was questionable 
whether the lower appellate Court could 
re-open the question whether Wasanda 
Ram was a necessary party. 

Now, S. 105 (2), Civil P. C., lays down 
that where any party aggrieved by an 
order of remand made after the com¬ 
mencement of the Code from which an 
appeal lies does not appeal therefrom, he 
shall thereafter be precluded from dis¬ 
puting its correctness. It is contended 
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therefore by appellant’s counsel that as 
the plaintitf did not appeal from the 
order of Mr. Jwala Sahai under O. 41, 
R. 23, that order became final and could 
not be questioned by the lower ap¬ 
pellate Court. There is force in this con- 
itention and I agree with counsel. Ram 
Cha7id V. Siihha7i Baklish (l), Bhagefa 
Koer V. Abdul Rahman (2) and Avihika 
Charau Ouha v. Tarini Charan Chanda 
(3), have been cited as authorities for the 
proposition that where it was found that 
a necessary party had been omitted with¬ 
out whose presence on the record the suit 
could not be adjudicated upon and such 
party was added after the period of limi¬ 
tation had expired, the suit was barred 
against all the defendants under S. 22, 
Lim. Act. It is therefore contended that 
las more than a year had elapsed after the 
order dismissing the plaintiff’s objections 
before Wasanda Ram was made a party, 
the suit as against him was time barred 
and therefore it is time barred as against 
all the defendants Mr, Amin Chand, 
counsel for the respondents however con¬ 
tends that Art. 11 does not govern the 
present suit so far as Wasanda Ram is 
concerned because he was not a party to 
the objection proceedings. It i> admitted 
that Wasanda Ram was not a party to 
the objection proceedings, and it is clear 
that he could not have been, because at 
that time the auction sale had not taken 
place. 

In a case reported as Hargawan 
Magan v. Baij Nath Das (4) a Division 
Bench of the Allahabad High Court held 
that Art. 11, Lim. Act, did not apply as 
against a person who was not a party to 
the proceedings in which the order sought 
to be set aside was made. I agree entirely 
.with this authority. It is obvious to mo 
that Art. 11 only applies to those persons 
who were parties to the objection pro¬ 
ceedings. 

The plaintiff’s right in those proceed¬ 
ings was not adjudicated upon so far as 
Wasanda Ram was concerned, and there¬ 
fore there was no necessity for him to 
bring a suit against the latter within the 
period of one year prescribed by Art, 11. 
I agree with the contention of the res¬ 
pondents’ counsel that Art. 120, Lim. 
Act, governs the suit qua Wasanda Ram, 

il) [1902769 P.R 1902! 

(2) [19161 36 I.C. 77. 

(3) [19131 19 I.C. 963. 

(4) [1910] 32 All. 88=4 I.O. 144. 
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It is therefore not barred by time. I 
dismiss the appeal with costs. 

r.m./r.k. Appeal dismissed. 
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Ghevis, Ac. G. J. 

Beli Ram —Defendant—Appellant, 

V. 

Bhana Mai —Plaintiff—Respondent. 

Second Appeal No. 669 of 1919, Deci¬ 
ded on 20th March 1920, from decree of 
Dist. Judge, Jullunder, D/- 23rd Decem¬ 
ber 1918. 

Benami — Benamidar can sue in his own 
name in certain cases—Plaintiff cannot be 
allowed to keep changing his position and 
must be held down to case be had set up ori¬ 
ginally—Practice —Pleadings. 

A benamidar can sue in his own name in cer¬ 
tain cases, but he must come into Court with a 
clean case. 

Plaintiff sued defendant for the recovery of 
principil and interest duo on a bond. The de¬ 
fendant pleaded that the bond was benami, the 
real creditor being one C. The plaintiff at first 
said the money was bis own, but later on he said 
it belonged to his sister, whose trustee he claimed 
to be. It appeared that in some earlier proceed¬ 
ings with regard to the guardianship of C's son 
the present plaintiff had put in certain lists of 
debts, etc., due to C which comprised the bond 
now in suit. The suit having been decreed by 
the Courts below, the defendant filed a second 
appeal in the High Court. It was urged on be¬ 
half of the plaintiff- that C and bis brother be¬ 
ing joint, their sons also were joint and that- 
plaintiff was managing the estate and could sue 
on their behalf: 

Held : (1) that the real creditor was C.; {2} 

that the plaintiff could not be allowed to keep 
changing his position and must be held down to- 
tbe case he had set up originally; (3) that 
therefore be bad no right to sue and his suit 
must be dismissed. [P 195 C 2j 

Tek Chand —for Appellant. 

Jagan Nath for Fakir Chand —for 
Respondent. 

Judgment. —The plaintiff Bhana Mai 
sues for principal and interest due on a 
bond for Rs. 400 executed by the defen¬ 
dant Beli Ram on 18th January 1910- 
The defendant pleaded that the bond was 
benami and that the real creditor was 
Ghhajju Ram and that the bond had been 
repaid. The plaintiff at first said The 
money was his own, but later on he said 
it belonged to his sister M6. Shaukar 
Devi and that he was her trustee. The 
lower Gourts have decreed the claim, 
holding that the money did not belong to 
Ghhajju Ram, and that no payments to 
him or to hU widow can be allowed. 
Defendant appeals to this Court,^ urging 
that important evidence has been ignored- 


# 

Beei R.\m V. Bhaka Mal (Ghevis, Ag. G. J.) 




Nun Mohammad 

The following genealogical tree will 
show how Ghhajja Ram and others to bo 
menbionod ax*e related. 


Chhajju Ram=^It. Amar Hem Raj=Mb. Sbaa- 
Devi alias Mt. Malan. kar Devi sister of 

_ « I plaintiff, 

Sansar Chand (son of J 

Chhajju Ram by a second Girdhaci Lai. 

wife) (betrothed to plain¬ 
tiff’s daughter) 


When Chhajju Ram died his widow, 
Mb. Amar Devi, applied to be appointed 
guardian of her stepson Sansar Cliand. 
In those proceedings Bhana Mai put in 
certain lists of debts, etc , due to Chhajju 
Ram. Those lists contain tlie bond now 
in suit, on which the balance due was 
then stated to be Rs. 200, and also a 
mortgage dated lOth January 1912 exe¬ 
cuted by defendant in favour of Mb. Amar 
Devi for Rs. 1,500. Part of the consi¬ 
deration of tlie mortgage money was 
Rs. 230 habit minjnmla tamas&aq snbka 
muwarrkha 16th January 1910 Mnsammi 
Bhana Ram .... karzkha ko ada kare. 
These documents seem to me to have been 
entirely ignored by the lower Courts, 
though I regard them and the statements 
of the plaintiff with regard to them as 
most sufficient. Plaintiff has admitted 
that he put in the lists in the guardian¬ 
ship case. Why should these documents, 
the bond and the mortgage deed have 
figured in these lists, if they were not 
the outstandings of the decased Chhajju 
Ram? In the present case too he states 
as witness (see statement of 15th Janu¬ 
ary 1918) that Chhajju Ram used to get 
documents executed in favour of himself 
or his brother and not in his own name. 
Chhajju Ram was a Forest Ranger, and 
apparently did nob want his superior 
officers to kno^ of his money dealings. 

On only the oral evidence produced in 
this case I think I should certainly have 
come to the same conclusion as the lower 
Courts, bub having regard to the above 
evidence which has been entirely ignored, 

I have no hesitation in holding that the 
debt belonged to Ghhajju Ram and that 
the debt has in part at least been dis¬ 
charged, and that at the outside only 
Rs. 200 remained due when Chhajju Ram 
died. Bub I do nob think I need go fur¬ 
ther and find whether the bond has been 
fully discharged, as I do nob consider plain¬ 
tiff has any right to sue at all. Ifc is 
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uiged tliat a bsnamidai* oven can sue to 
leoovor and here Gur Nii ra !/a)i v. Sheo 
Lai Singh (l) is cited. I l,avo no doubt 
that he can in some cases, but bo must 
come into Court with a clean case. Hero 
plaintiff first claimed the money as his 
own, and then claimed it as his sister’s 
money. But there is not a scrap of evi¬ 
dence that his sister even had any con¬ 
nexion with this bond, and my finding is 
that Chhajju Ram was the real creditor. 
Then is urged on his behalf that Chhajju 
Ram and his brother Ilem Raj were joint 
and that their sons Sansar Chand and 
Girdhavi Lai are a joint Hindu family 
and that plaintiff is managing their estate 
and can sue on their behalf. They may 
be a joint Hindu family, but plaintiff 
cannot be allowed to keep changing his 
position. Had he sued on heliMf of 
Sansar Cliand or of Sansar Chand and 
Girdhari La! in the first place, the case 
would have been different. His real ob¬ 
ject in suing on his own behalf seems to 
have been a dishonest attempt to recover 
payment on the bond in full (with a 
small exception of Rs. 30 admittedly re¬ 
paid) in spite of the fact that Rs. 230 at 
least have been repaid by incorporation 
in a later mortgage. Such a plaintiff 
must in my opinion be held down to 
the case he has set up and not allowed to 
shuffle from one position to another. 

I accept this appeal, and reversing the 
lower Court's decision. I dismiss the suit 
with costs in all Courts. 

R.:sf./R.K . Appeal accepted. 

(1) A. 1. R. 1918 P. C. I40=iy I. (;. I=i6 Cal 
6 GG (P. C.). 
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Shadi Lal, C. J. 

Nur Mohammad —Defendant—Appel¬ 
lant. 

V. 

Gauri Shankar and another —Plain¬ 
tiffs— Respondents. 

Second Appeal No. 264 of 1920, Deci¬ 
ded on 25th May 1920, from decree of 
Dist. Judge, Ludhiana, D/- 25th August 
1919. 

Limitation Act (1908), Art. 120—Suit for 
injunction—Art 120 applies—Terminus a quo 
is date on which right to sue begins—In con¬ 
tinuing wrong last occasion is starling point 
—Limitation Act, S. 23. 

Article 120, being the residuary article, pres¬ 
cribes the period of limitation for a suit for 
injunction, but the terminus a quo is the date 
when the right to sne accrues. (P 196 0 i] 
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Plaintiffs sued for tbe issue of a perpetual 
ioinuction restraining defendant from discVfarging 
raiQ water on to tbe roof of the plaintiSs’ shop 

through a parnala: „ , , , , t 

Hr/d: that the plaintiffs bad a fresh cause of 
action on each occa'i ui when tbe defendant dis* 
<:barged water through the parcala on the plain¬ 
tiffs’ loof and that they were entitled to rely upon 
the last occasion when this was done as the 
-staiting point of limitation. I.P 106 C 1] 

il/o/isnt .S/ia/i—for Appellant. 

Jai Gopal Sethi—lor ■Respondents 
Judgment.—The District Judge, con¬ 
curring with the Munsif has granted the 

plaintiffs a permanent injunction restrain¬ 
ing the defendant from discharging the 
water of his chobara through a parnala on 
the roof of the plaintiffs’ shop. The 
District Judge finds that the parnala was 
constructed probably before 1908, but 
that the defendant had failed to establish 
that it existed more than 20 years prior 
to the institution of the suit, or that he 
has acquired a prescriptive right of ease¬ 
ment by user. The defendant has pre¬ 
ferred a second appeal to this Court and 
tihe crucial point for consideration is 
whether on the findings set out above the 
-suit brought by the plaintiffs was barred 
by time. Mr. Mohsin Shah for the ap¬ 
pellants contends that the suit is gove¬ 
rned by the provisions of Art. 120. and 
that as it was brought after the expiry 
of six years from the date when the 
parnala was first used by the appellant 
for discharging the water, it was barred 
‘by time. Now it is true that Art. 120, 
[being tlie residuary article, prescribes 
'the period of limitation for a suit for in- 
Ijunction, but the terminus a quo is tbe 
date when the right to sue accrues. Now 
S. 23, Dim. Act, provides that in 
’the case of a continuing wrong a fresh 
^period‘of limitation begins to run at every 
|moment of the time during which the 
wrong continues. 

It seems to me that the plaintiffs had 
a fresh cause of action on each occasion 
Iwhen the defendant discharged water 
Ithrough the parnala on to the plaintiffs’ 
roof and that they are entitled to rely 
upon the last occasion when this was 
done as the starting point of limitation, 
'unless the defendant has acquired an in- 
'defeasible right of easement by 20 years’ 
enjoyment. A case very similar to the 
present one is to be found in Ramphul 
Sahoo V. Misree Lall (l), where a suit 
brought to have a drain closed on the 
grou nd that it passed through the plaint- 
Al) ei875l 24 W. R. 97. 
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iffs’ land was held to be within time 
because each trespass on the plaintiffs 
land was found to constitute a fresh cause 
of action. To the same effect is a judg¬ 
ment of the Allahabad High Court in 
Sheo Prasad Sonar v. Mangar Manhar 
(2). Accordingly I bold that the suit is 
within time. Mr. ISIohsin Shah further 
urges that as the plaintiffs have not 
suffered any substantial injury, they 
should have been granted not a mandatory 
injunction, but a monetary compensation. 
This point was not raised in either of the 
Courts below, the reason probably being 
that an injunction was the proper remedy 
in a case of this kind; and it cannot bo 
raised for the first time in the Court of 
second appeal. It is to be observed that 
the contention does not find any express 
mention even in the memorandum of ap¬ 
peal preferred to this Court. For the 
aforesaid reasons I dismiss the appeal 

with costs. , • 7 

ry yr /ji V AvDeal dismisseci. 

-llx l r/iqu Ai rMi^iFrcnss: 
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Martineau, J. 

Defendant—Petitioner. 

V, 

Megh BaJ—Plaintiff—Opposite Party. 

Civil Revn. Appln. No. 36 of 1919, 
Decided on 25th March 1920, from de¬ 
cree of Sr. Sub-Judge, Rohtak, D/- i5th 
October 1919, 

Contract Act (1872), S. 230—Contract by 
agent personally interested in subject-matter 
—Suit by agent is maintainable. 

When an a^ent enters into a contract, he may 
sue thereon in his own name ii ho has an inter¬ 
est in the contr.'\ct, 24 AT. 130, FoU. 

Whore therefore defendant bought wheat from 
the pliintif! but did nob take delivery and the 
plaintiff sued defendant for the amount of the 
loss incruved on re-sale, and it appeared that 
part of the wheat sold belonged to one K and 
was sold by tbe plaintiS as K's agent while the 
other part belonged to tbe plstutiff himself: 

Held: that the suit was maintainable. 

[P 197 0 IJ 

Nihal Chand Mehra — tor Petitioner. 

Devi Dayal —for Opposite Party. 

Judgment. — The defendant bought 
wheat from the plaintiff, but did not 
take delivery, and the plaintiff has sued 
for the amount of the loss incurred on 
re-sale and has been given a decree. The 

only point calling for consideration m 
this application for revision is 
the plaintiff is debarred under S. 
Contract Act from maintaining the suit, ij 
is true that part of the wheat belonged 
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to one Khetn Lai and was sold by the 
iplaintiff as Khera Lai’s agent, but the 
|Othor part was the plaintiff’s own wheat, 
so that he had an interest in the con¬ 
tract, and the law is that when an agent 
enters into 'a contract, he may sue 
thereon in his own name if be has an 
interest in the* contract, Subrahmania 
Pattar Narayana Nayar (1). I hold 
itherefore that the suit is maintainable, 
and I dismiss this application with costs. 

B.M./r k. Application dismissed. 

(1) LlOOll '2i Mad, ISO.' 

A. I. R. 1920 Lahore 197 (1) 

WlI-BERFOliCE, J. 

Sardha —Defendant. 

V. 

LaJchtt —Plaintiff. 

Civil Pef. No. 14 of 1920, Decided on 
28th April 1920, by Dist. Judge, Kangara, 
D/. 12th March 1920. 

Punjab Tenancy Act (1887), S. 77 (3) (d), (c) 
— Occupancy rights created by widow — 
Suit to contest them is cognizable by civil 
Court. 

A suit by a reversioner to contest the validity 
of the creation of occupancy rights by the widow 
of the last male owner is cognizable by a civil 
Court. [P 197 C 2] 

J\Iehr Chand Mahajan —for Defendant. 

Judgment. —Plaintiff’s suit was for 
the recovery of possession of 30 kanals 14 
marlas on the ground that it was his an¬ 
cestral property. He stated that his pre- 
decessor-in-title, one Rirku, had left a 
widow, Mt. Gandbo, and that the land in 
suit was in possession of her brother, the 
defendant. He stated that the defendant 
was in reality a nonocoupanoy tenant, and 
that anyhow if Mt. Gandho had created 
occupancy rights in his favour, such alie¬ 
nation by her was not binding against 
him. The defendant produced a document 
by which Mt. Gandho created occupancy 
rights in his favour. The suit coming on 
appeal before the learned District Judge, 
that ofiBcer was of opinion that it was cog¬ 
nizable only by a Revenue Court, falling 
under S. 77 (3) (d) or (3) (c), Tenancy 
Act, and the Judge therefore referred the 
case under S. 100 of that Act with a re¬ 
commendation that the Munsif’s decree 
might be registered as that of an Asssis- 
tant Collector, Ist grade. 

I do not agree with the opinion of the 
District Judge, as the suit was in noway 
one by a landlord to eject a tenant, nor 
was it one by a landlord to prove that a 
tenant had no right of occupancy. The 


plaint, though not liappily worded, was 
clearly to the effect that the defendant 
was either a trespasser, or else was in 
occui)ation under an alienation from Mt. 
Gandho whicli had no legal eff'eet against 
him. In other words, again, that ho was 
.a trespasser. He did not admit tliat 
there had been any valid creation of oc¬ 
cupancy rights. The learned District 
Judge pointed out that the plaintiff ad¬ 
mitted that the relationship of landlord 
and tenant existed between Mt. Gandho 
and the defendant, and heconsidered tliab 
the plaintiff' merely stood in tlie shoos of 
Mt. Gandlio and was her succesFor-in-in- 
teresfc. As a matter of fact the land being 
ancestral, the plaintiff did not derive his 
rights to possession through Mt. Gandho, 
hut through the common ancestor, and 
the whole point of his case rightly or 
wrongly is that he is in noway bound by 
the actions of Mt. Gandho. The suit 
therefore appears to me clearly cognizable 
by a civil Court, and in fact to be pre-j 
cisely on the same footing as the cases' 
dealt witli in Ishar v. Sundar (l) and! 
Bhaywana v. Balik Bam (2). In neither^ 
of these cases was there even anv sugges-i 
tion that a suit to contest the validity of[ 
the creation of occupancy rights was cog¬ 
nizable by a Revenue Court. I therefore 
return the records of the cise to the Dis¬ 
trict Judge for disposal of the appeal. 

R .M ./l^K;_ Case sent back. 

(1) tiyiBI 125 P. R. 1918=48 I. C. 808. 

(2) L19193 37 P. R. 1919=51 I. C. 408. 

A. I. R. 1920 Lahore 197 (2) 

Shadi Lal.J. 

Hukam Chand — Defendant—Appel¬ 
lant. 

V. 

Umar Din —Plaintiff'—Respondent. 
Second Appeal No. 3350 of 1917, De¬ 
cided on lObh January 1919, from decree 
of Dist. Judge, Jullunder, D/- 12tli 
November 1917. 

Tort—Malicious Proceedings—Attachment 
wrongful-~Suit for damages—Proof of malice 
is necessary. 

lu order to sustain a claim for damages for 
wrongful attachment of property the plaintiff 
must establish not only want of reasonable and 
probable cause but also malice in fact on the part 
of the person attaching the property: 12 J. C. 
607, Foil. (P 198 C 1} 

Jagan Nath —for Appellant. 

Gulam Rasul —for Respondent. 
Judgment. —This appeal arises out of 
an action brought by the respondent for 
the recovery of damages for the wrongful 
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:attac]iment of his cattle by the appellant 
in execution of his decree. It is a well- 
established principle of law that in order 
to sustain such a claim for damages the 
plaintiff must establish not only want of 
reasonable and probable cause, but also 
malice in fact on the part of the person 
attaching the property, \ ide, inter alia, 
Naiijappa Chettiar \'. GanpathiGotindayi 
(1). Now, the Munsif, Sayad Zulifkar- 
ud-din, holding* that the plaintiff had 
failed to prove malice, dismissed the suit. 
The District Judge on appeal has set 
aside that judgment and passed a decree 
in favour of the plaintiff for damages. 
The learned Judge has found that the 
attachment was applied for on insufficient 
grounds, but he has made absolutely no 
reference to the question of malice. Mr. 
Ghulam Rasul for the respondent, while 
adnntting that no finding as regards 
malice has been given by the learned 
Judge and that a finding io the affirma¬ 
tive is essential to the success of his 
client s suit, asks me to draw an inference 
of malice from the fact that the defen¬ 
dant had absolutely no justification for 
attaching the cattle. It seems to me that 
the Munsif arrived at the correct conclu¬ 
sion, and that there is no foundation for 
the allegation that the attaching creditor 
was in any way actuated by malice. I 
must hold that tho plaintiff cannot suc¬ 
ceed without establishing malice, which 
he has failed to prove. Accordingly I 
accept the appeal and dismiss the suit 
with costs throughout. 

k.m./r.k. Appeal dismissed. 

(1) 11911] 35 Mad. 598=12 I. C. 507. 

A. I. R. 1920 Lahore 198 (1) 

Chevis, Ag. C, J. 

Shih Daxjal —Petitioner. 

V. 

Hans Haj —Opposite Party. 

Criminal Kevn. Appln.No. 266 of 1920, 
Decided on 15th March 1920. 

Criminal Trial—Pendenecy of suit—Cause 
of action in civil suit arising subsequent to 
criminal complaint— Criminal proceedings 
should be stayed pending civil suit. 

Oidinarily tbe subsequent institution of a civil 
suit relating to tbe matter in dispute is cot a 
good cause for stay of criminal proceedings: 6 
J. C. 181, Foil. 

Where however tbo cause of action did not 
arise till after tbe dling of tbe criminal com* 
plaint: 

Held: that tbe criminal proceedings should be 
stayed pending tbe decision of tbe civil suit in 
the first Court. [P 198 C 2] 


C. Bevan-Petman —for Petitioner. 

Aynar Nath Ghana —for Opposite Party. 

Judgment. — This is an application 
asking that certain criminal proceedings 
should he quashed, or that at least they 
should be stayed till the civil suit insti¬ 
tuted by the petitioner has been decided. 
It !s urged that the facts 'alleged' do not 
constitute a criminal offence, and that 
the petitioner was legally entitled to 
possession of the document which he is 
charged with having obtained by fraud 
from the complainant; also that the 
whole dispute is one of a purely civil 
nature, I am not prepared to come to any 
finding as to facts, or to say that no cri¬ 
minal offence has been committed. 

As to stay of proceedings the peti¬ 
tioner has since lodged a civil suit. Ordi¬ 
narily the subsequent institution of a 
civil suit is not regarded as a good causei 
for stay of criminal proceedings: see Harp 
Pada Pal v. Jotish Chandra Chatter- 
jee (l), bub on petitioner’s behalf it iSj 
urged that his cause of action did not! 
arise till 1st November I9i9, whereas 
the criminal complaint was lodged on 
30bh October 1919. For the complainant 
it is urged that the civil suit may take 
years finally to dispose Jof, and that 
criminal proceedings should not be in¬ 
definitely delayed, and here Raj Kumari 
Debi v. Bama Sundari JGebi (2) is 
quoted. There is some force in this, but 
it is as well to avoid conflioting decisions 
as far as possible, and I do not think any 
harm will be done if proceedings in the 
criminal case are stayed till the civil 
suit reaches a decision in the first Court.! 
I direct that the criminal proceedings be 
stayed till the civil suit filed by the 
petitioner on 18th December 1919 be de¬ 
cided by tbe first Court, and no longer. 

r.M./r.K. Proceedings stayed, 

(1) 119101 6 1. C. 181. 

(2) 11896] 23 Cal. 610. 


A. I. R. 1920 Lahore 198 (2) 

Martineao, j. 

Ahmad Yar and others — Plaintiffs— 
Appellants. 

v. 

Saadullah and others — Defendants— 
Respondents. 

Second Appeal No, 189 of 1920, Deci¬ 
ded on 26th March 1920, from decree of 
Dist. Judge, Mianwali, D/- 8th November 

1919. 
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Landlord and Tenant—Abadi —Alienation 
by non proprietor—Proprietors are entitled 
to decree for possession. 

The initial presumption is against a non-pro¬ 
prietor being able to alienate the site of, and his 
right of '^esidence in, his house without the con¬ 
sent of the proprietaiy body. 

In the case of such an alienation the proprie¬ 
tors are entitled to a decree for possession. 

IP 190 C 1. 2] 

Abdul Razak —for Appellants. 

Bishen Nath —for Respondents. 

Judgment. —The house and courtyard 
in suit were in the possession of Rahman. 
He has died and his nephews (defendants 
1 and 2) have mortgaged the property to 
defendant 3. The present suit for pos¬ 
session of the property was first brought 
by Bakhtan, widow of Kamal, but 
Kamal’s sons were afterwards substituted 
as plaintiffs. They alleged that the pro¬ 
perty belonged to their father Kamal, 
who had given it to Rahman for residence 
and they disputed the right of defendants 
1 and 2 to mortgage it. The defendants 
denied these allegations and pleaded that 
they had been in adverse possession for 
more than 12 years. The Munsif found 
that the site belonged to the plaintiffs, 
but that it was Rahman who had built 
the house on it, and that the defendants* 
possession was not adverse. He gave 
the plaintiffs a decree for possession of 
the site, with permission to the defen¬ 
dants to remove the materials of the 
house. On the defendants' appeal the 
District Judge after referring to a clause 
in the Wajibularz, with regard to the 
non-proprietors, held that there had 
been no abandonment of the house by the 
defendants, who were still living in the 
village, and apparently on this ground 
he accepted the appeal and dismissed the 
fiuit. 

The plaintiffs have filed a second ap¬ 
peal in this Court. The District Judge 
does not appear to have understood the 
case correctly, for no question of aban¬ 
donment arises at all. In the first place 
both the Courts below have assumed that 
defendants 1 and 2 are non-propretors, 
thougli it does not appear to have been 
admitted that those defendants are non¬ 
proprietors and their counsel does not 
admit it. In the second place if they are 
non-proprietors, the question then to be 
determined is whether they were entitled 
by custom to alienate the site and their 
right of residence in the house to defen¬ 
dant 3, the initial presumption being 
against them (para. 236 of Rattigan’s 


Digest of Custmary Tjaw). This point 
has not been gone into at all. If the cus¬ 
tom (supposing that the defendants al¬ 
lege it) is not proved, the mortgage to de¬ 
fendant 3 is invalid. 

It is contended for the respondents that 
even if the mortgage was invalid, tho 
plaintiffs would not be entitled to posses¬ 
sion of the property during the lifetime 
of the mortgagors, but this contention 
does not appear to he correct as there are 
several cases in wliich decrees for posses¬ 
sion have been given, e. g., Mirza v. 
Samdili (l) , Kalian Singh v. Waris 
Khan (2) and Mai Singh v. Munshi Ram 
(3). If defendants 1 and 2 are non-pro- 
prietors and are not competent by custom 
to alienate the site or their right of resi-, 
deuce, the plaintiffs would apparently be 
entitled to a decree. X accept the appeal! 
set aside the decree of the District Judge 
and remand the case to him under O. 41,' 
R. 23, Civil P. C., for fresh disposal of 
the appeal before him with reference to 
the foregoing remarks. The court-fee 
paid on the appeal in this Court will be 
refunded. Other costs will be costs in 
the case. 

R.M./R.K. Case remanded. 

(1) 99 p- R- ~ 

(2) [1899J 43 P R. 1899. 

(3) 09 P. R. 1910=7 I. C. Til.' 

A. I. R. 1920 Lahore 199 
Martineau, J. 

Maula Bakhsh — Defendant — Peti¬ 
tioner. 

v. 

Rain Das —Opposite Party. 

Civil Revn. Petn. No. 926 of 1919, 
Decided on 30th March 1920, from order 
of Small Cause Court Judge, Lahore, 

D/- 8th December 1919. 

Sfc Civil P. C. (1908), s. 141 and O. 9, R. 13 
—Ex parte decree passed on 13th January 
1919—Application made on 4th July to have 
it set aside dismissed for default on 16th 
October-^Fresh application made on 25th 
November can be treated as one for restora¬ 
tion of application of 4tb July and is governed 
by Limitation Act (1908), Art. 181. 

PlaiDtifl obtained an ex parte decree on l3th 
January 1919. On 4th July the defendant ap¬ 
plied to have it set aside, but the application was 
dismissed for default on 16th October. On 25th 
November the defendant made a fresh appli¬ 
cation: 

Held: that the application of 26th November 
should be treated as one for the restoration oi 
the application of 4th July and as such was on- 
tectainable, tho procedure laid down in O. 9, 

B. 13, Civil P. C., being applicable to it by the 
operation of S. 141 of the Codej (2) that the ap* 
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plication was governed by Art. 181, Sch. 1, 
Lim. Act. and was within lime. [P 200 C 1, 21 

Badr-nd-Din Kureahi —for Petitioner. 
Jai Gopal Sethi —for Opposite Party. 
Judgment.—On 13th January 19i9 
the plaintitl o^iainecl an ex parte decree. 
On -Hh July the defendant applied to 
have it set aside, but on IGth October 
the ai)plication was dismissed for default. 
On 25th November the defendant made 
a fresh application, which the Judge of 
Small Cause Court has dismissed as time 
barred. The defendant applies for revi¬ 
sion of the order. The application of 
25bh November would no doubt be barred 
by limitation, as the lower Court obser¬ 
ves, if it were regarded as one for setting 
aside the ex parte decree (which in form 
it is), and also if it were regarded as one 
for review of the order of 16th October. 
But I think it would be fair and equit¬ 
able to treat the application as one for 
the restoration of the application of 4th 
July, and the question is whether such 
lan application can legally be entertained 
land whether it is within time. The 
learned Judge of the Small Cause Court 
has held on the authority of Gandamal 
V. Su(fhra Bibi (l) that such an applica¬ 
tion is not a miscellaneous application 
and can only be treated as one for review. 
In the case relied upon by him an appeal 
had been dismissed for de'ault, and ‘an 
application to have it restored to the 6le 
was also dismissel for default. An ap¬ 
plication was made to set aside the latter 
order of dismissal, and was rejected by 
the Additional District Judge on the 
ground that the proceeding was a pro¬ 
ceeding in an appeal and not a miscel¬ 
laneous proceeding to which S. 647, Civil 
P. C., would be applicable, and it wa.s 
held by the Chief Court that the Addi¬ 
tional District Judge’s view was correct. 
That decision however was given when 
the Civil Procedure Code of 1882 was in 
force and there is a material distinction 
between S. 647 of that Code and the 
corresponding S. 141 of the present 
Code. 

Section 647 of the old Code provided 
that the procedure prescribed in that 
Code should be followed, as far as it 
could be made applicable, in all proceed¬ 
ings in any Court of civil jurisdiction 
other than suits or appeals, and it was 
because the proceeding in which the ap¬ 
plication referred to in Gandamal v. 

(Ij L1900] 6 P. R. 19C0=30 P. L. R. 1900. 


Sngra Bibi (l) was made was an appeal, 
that S. 647 was held to be inapplicable. 
But in S. 141 of the Code now in force 
the words “other than suits or appeals’' 
have been omitted, and the procedure 
provided in the Code in regard to suits 
is to be followed, as far as it can be made 
applicable, in all proceedings in any Court 
of civil jurisdiction. The application 
made by the defendant on 25th Novem¬ 
ber, if treated as one for restoring the 
application dismissed on 16th October, 
is clearly entertainable, the procedure 
laid down in O. 9, B. 13, Civil P. C., 
being applicable to it by the operation of 
S. 141. Such an application is governed 
by Art. 181, Sch. 1. Lim. Act, as there 
is no other article which applies. The 
period of limitation under that article is' 
three years, so that the application is! 
within time. I accordingly accept the| 
application for revision, set aside the 
order of the lower Court, and direct that 
Court to dispose of the application of 
25th November 1919 on the merits, treat¬ 
ing it as one for restoration of the ap¬ 
plication of ith July. The court-fee on 
the application for revision will be re¬ 
funded. Other costs will bo costs in the 
case, 

R.M./r.K. Petition accepted. 


A. I. R. 1920 Lahore 200 

WlIiBERFORCE, J. 

Sohan Singh —Plaintiff Appellant. 

V. 

Muhammad Din —Defendant Res¬ 

pondent. 

Second Appeal No. 1544 of 1919, De¬ 
cided on 14th April 1920. from decree of 
Dist. Judge, Lyallpur, D/- 15th April 
1919. ^ 

Limitation Act (1908), Art*. 115 and 120 
—Suit for return of goods with interest in 
kind is governed either by Art. 115 or 
Art. 120. 

Plaintiff sued for 243 manis of wheat, alleging 
that the defendant had signed a balance in his 
favour of 81 manis with interest payable in 
kind at tho rate of 50 per cent, per annum. 

Held : that the suit was governed either by 
Art. 115 in which case limitation began to run 
when payment was demanded and refused, or 
by Art. 120, and that in either case the suit was 

in time ; 49 1. C. 231, not Foil. . 

LP 200 C 2; P 201 C H 

Kanwar Narain —for Appellant. 

MehrChand —for Respondent. 

Judgment —The plaintiff stated that 

the defendants had signed m ^ 

balance in his favour of 8* . 

wheat with interest payable m kind as 
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the rate of oO per cent, per annum. He 
sueO for 24:f manis of wheat in 1918 and 
and valued his suit at Ra. 1,000. The 
suit is within time if the limitation is 
one of six years. The lower appellate 
Court on the authority of Menuha Bam 
V. Hassii (l) held the suit to be barred 
under Art. llo. Against this decision a 
second appeal has been preferred. Coun¬ 
sel for the appellant argues that Mengha 
Bam V. Hassti (l), which contains little 
discussion of the subject, is a judgment 
of no value as against him. He contends 
that neither Art. 65 nor Art. 115, as held 
in that judgment, can apply to the pie- 
sent case. In the present case there was 
no definite promise of repayment at any 
specified time. The implied contract bet¬ 
ween the parties was that the defendant 
should pay in kind when he liked, subject 
to the right of the creditor to demand pay¬ 
ment when he wanted it. Counsel there¬ 
fore contends that this implied contract 
can only be said to be broken when the 
creditor demanded payment and the deb¬ 
tor refused. Counsel urges that his suit 
is within time if Art. 115 applies to the 
demand for payment which was made 
within three years of the suit. He 
urges otherwise that the only applicable 
article can be Art. 120 or Art. 52. He cites 
a judgment of Rattigan, C. J., published 
in Lahore Law Journal on p. 191, Part 3 
of 1920, in which the facts appear to 
have been similar and it was held that 
Art. 52 applied. In that case however 
it must be noticed that the plaintifi' 
was suing for a sum of money as repre¬ 
senting the price of certain articles sold; 
while in the present case the plaintiff 
sues for the return of the goods delivered 
with interest in kind counsel for the res¬ 
pondent relies only on Mengha Ram v. 
Bassu (L), which may be right on its 
particular facts but does nob appear a 
good authority in the present case. I 
hold that either Art. 115 is applicable 
and that if so, the case is within time, 
as the implied contract was broken only 
shortly before the suit, or else that 
Art. 120 applies, in which case the suit 
is within time. I accept this appeal and 
remand the case to the first Court for 
a decision on the merits. Costs to fol¬ 
low the result. Stamp on appeal to be 
refunded. 

_R.M./r.k. Appeal accepted. 

^1) L1919i 41 P. R. 1918=49 i. O. 231. 


A. I. R. 1920 Lahore 201 

Maktunkai’, j. 

Mt. Aishan — Complainant — Peti¬ 
tioner. 

V. 

Sher Muhammad —Accused— Opposite 
Party. 

Criminal Revn. No. 1271 of 19^0, De¬ 
cided on 18th December 1920, to revise 
order of Sessions Judge, Jullundur, D/- 
lObh September 1920. 

Criminal P. C. (5 of 1898), S. 488—Hus¬ 
band turning out wife —Offer that he will 
keep her should not be accepted. 

Where ia proceediugs under S. 488 it appears 
that the husband had turned his wife out of his 
house, he cannot escape liability for giving 
maintenance to her merely by saying in Court 
that he will keep her in his house, .a promise 
which he might break as soon as ho gets home. 

[P 202 C 1) 

Niaz M7iha7nmad —for Petitioner. 

Facts. Mt. Aishan is the wife of 
Sher Muhammad. She brought this, 
complaint under S. 488, Criminal P. C.. 
for her maintenance. The accused was. 
summoDod for 23rd April 1920. He cimo 
and gave his statement that he was will¬ 
ing to take the woman home. The 
Court then examined tlie complainant. 
She stated that she was willing to go, 
but should be allowed suitable mainte¬ 
nance and that the accused did not care 
to keep her and whenever she went to 
him he turned her out. The lower Court 
without recording any further evidence 
dismissed the complaint. 

Grounds. —The Magistrate has com¬ 
mitted material irregularity in not re¬ 
cording the evidence of the parties. In a 
S. 488 case the parties always raise such 
pleas. The husbaand comes to Court 
and, to escape the order of maintenance, 
offers to lake the woman home. Tho 
woman, to save appearances, offers to go 
if suitable maintenance, were awarded. 
If the complaints were dismissed merely 
on these pleas the object of the law 
would be forfeited. I think the lower 
Court should have taken evidence and 
decided on merits which party is telling 
the truth. I therefore beg to refer the- 
caseto the High Court recommending that 
the order of dismissal be set aside and 
the case remanded for proper inquiry 
and decision according to law. 

. Order .—There has been no inquiry ia 
this case, no evidence having been taken 
although Mt. Aishan said she had evi¬ 
dence. Her allegation is that her hus¬ 
band turned her out of the house. If the 
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allegation is correct, the husband cannot 
escape liability for giving maintenance to 
ihis wife merely by saying in Court that 
he will keep her in his house, a promise 
which he might break as soon as he got 
home. His wife distinctly statevl before 
the Magistrate that she was willing to 
go to her husband’s house only if hegave 
her maintenance. What has to be de‘ 
terniined is whether the husband has 
neglected or refused to maintain his wife. 

I set aside the Magistrate’s order and 
direct him to pass a fresh order after 
proper inquiry. 

r.M./r.K. Order set aside. 

A. I. R 1920 Lahore 202 (1) 

WlDBERFORClL, J. 

Tliahar Das —Defendant—Petitioner. 

V. 

Narain —Plaintiff—Opposite Party. 

Civil Eevn. Petn. No. 773 of 1919, 
Decided on 30th April 1920, against order 
■of Senior Sub-Judge, Kangra, D/- 7th 
October 1919. 

Civil P. C. (1908), Sch. 2, Para. 5—One of 
two arbitrators withdrawing before comple¬ 
tion of award — Remaining arbitrator can¬ 
not proceed with award—Court must appoint 
'another arbitrator or supersede arbitration. 

Where two arbitrators are appointed to decide 
•a case and one of them withdraws before the 
arbitration is completed, the remaining arbitrator 
cannot proceed with the case and file an award. 
It is the duty of the Court in such a case to 
appoint another arbitrator in place of the arbi¬ 
trator who has withdrawn or to supersede the 
•arbitration and decide the case on the merits. 

LP 202 C 1.21 

Tek Chand and Mehr Chand Mahajan 
—for Petitioner. 

Dharm Chatid —for Opposite Party. 

Judgment. —This suit was referred to 
arbitration and two arbitrators were 
appointed. After some praceedings one 
of the arbitrators put in a sealed award 
on some preliminary points, and refused 
to take any further part in the proceed¬ 
ings. The other arbitrator then asked 
for instructions from the Court and was 
told that he could proceed by himself 
and record the evidence and file his 
award. Against this order an applica¬ 
tion for revision has been preferred on 
the ground that the reference to arbitra¬ 
tion provided that the case should be 
decided by two arbitrators, and that one 
of them having withdrawn, either an¬ 
other arbitrator should be appointed or 
the Court should have decided the case 
on the merits. These grounds are clearly 
correct. I therefore accept the applica¬ 


tion for revision and set aside the order 
complained against, and as both parties 
agree before me that the arbitration 
shall be superseded, I direct that the 
Court shall try the case on its merits. 
The costs of this Court will follow the' 
result. 

r.M./r.K. Application accepted. 
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CnEvis, Ag. C. J. and Wilberforce, J. 

Karam Dad and others —Plaintiffs— 
Appellants. 

V. 

Hussain Bakhsh —Defendant—Respon¬ 
dent. 

Second Appeal No. 1978 of 1916 Deci¬ 
ded on 23rd April 1920, from decree of 
Dist. Judge, Gurdaspur, D/- 9th ]\Iay 
1916. 

Jurisdiction—Civil and revenue—Question 
of jurisdiction has to be decided entirely on 
allegations in plaint—Suit by owner for 
declaration of rightful possession is cogni* 
zable by civil Court—Defendant in virtue of 
decree of Revenue Court restored to posses¬ 
sion as occupancy tenant pending suit-^ 
Plaintiffs should be allowed to amend their 
plaint and ask for possession. 

The question of jurisdiction has to be decided 
entirely on the allegations in the plaint, 

LP 203 C 11 

I’laiutiffs sued foe a declaration that they 
were in righiful possession of the land in suit, 
alleging that the land belonged to them and 
that the defendant had made a claim on the 
•ground that he was the heir of a .deceased oc¬ 
cupancy tenant, while as a matter of fact he 
bad no title to the land. The first Court 
decreed their claim, holding that the occupancy 
rights were extinct and that the defendant had 
no rights therein. On appeal the District Judge, 
finding that the defendant had since obtained a 
decree from a Revenue Court restoriug him to 
possession as an occupancy tenant, held that the 
defendant was in legal possession and that the 
declaratory suit could not proceed. Plaintiffs 
filed a second appeal to the High Court: 

Held: (1) that on the allegations in the plaint 
the suit was cognizable by a civil Court; (2) that 
the locus standi of vhe plaintiff to ask for relief 
from a civil Court bad in no way been affected 
by the subsequent decree obtained by the defen¬ 
dant in a Revenue Court; (3) that a< the plain¬ 
tiffs had lost possession during the pendency of 
the suit, they ought to have been allowed to 
amend their plaint and ask for possession. 

[p 203 c n 

Badruddin Kureshi —for Appellants. 

Ghulam Rasul —for RespoDclent. 

Judgment.— The plaintiffs in this 
case stated that they were in possession 
of the Ian i in suit which belonged to 
them and that the defendant had made a 
claim on the ground that he was the heir 
of a deceased occupancy tenant while, as 
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a matter of fact, he had no title to the 
land. They sued therefore for a declara¬ 
tion that they were in rig\\tful posses¬ 
sion. The first Court held that the 
occupancy rights in the land were ex¬ 
tinct and that the defendant had no 
rights therein. The suit was therefore 
decreed. On appeal the District Judge 
who ascertained that the defendant had 
obtained a decree from a Revenue Court 
restoring him to possession of the land 
as an occupancy tenant, considered that 
the first Court should not have allowed 
the declaratory suit to proceed, espe¬ 
cially as in the meanwhile the defen¬ 
dant had taken out execution and was 
then in legal possession of the land. The 
appeal was therefore accepted and the 
suit dismissed.* Against this decision a 
second appeal has been preferred and has 
been argued before us by Mr. Badrud- 
din Kureshi. 

Counsel contends that on the facts 
jfound by the first Court his client was 
entitled to the declaration asked for and 
that his locus standi to ask for relief 
from a civil Court had in no wav been 
affected by the subsequent decree ob- 
jtained by the defendant in a Revenue 
Court. He urges further that as in the 
meantime the plaintiffs had lost posses¬ 
sion of the land, they should have been 
allowed to amend their plaint and ask 
for possession. He also urges that even 
without any amendment the Court itself 
icould have changed the nature of the 
relief granted. We agree with these con¬ 
tentions, which have in no way been 
answered by counsel for the respondents 
who merely questioned the jurisdic¬ 
tion of the civil Courts to deal with 
the suit. The question of jurisdic¬ 
tion however has to be decided en¬ 
tirely on the allegations in the plaint, 
and upon these allegations the present 
suit was clearly cognizable by a civil 
Court. The plaintiffs urged that they 
were the owners of the land and that the 
defendant had no connexion therewith 
except as a trespasser. We accept the 
appeal and remand the case under O. 41, 
R. 23, Civil P. C., to the lower appellate 
Court for a decision on the merits after 
allowing the plaintiffs to amend their 
plaint by altering the suit from a decla¬ 
ratory suit to one for possession. Costs 
will be costs in the cause, and the stamp 
on appeal will be refunded, 

E.M./r.k. Appeal accepted. 
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WlLBKRrORCK, J. 

Aitandi ParsJiad — Convict — Peti¬ 
tioner. 

v. 

Emj)eror —Opposite Party. 

Criminal Revn. Petn. Ko. 1424 of 
ini9, Decided on 23rd March 1920, from 
order of Sess. Judge. Jullundur, D/- 25th 
August 1919. 

(a) Cantonment Code (1912), Ss. 92 and 
107—Word “whoever” refers even to occu¬ 
pier. 

The word “whoever" in S. 107, cannot be con* 
fined in its interj retaticn to the owner or lessee 
merely, but refers also to the occupier, and an 
offence aguinst S. 92 of the Code may also bo 
committed by the occupier or even a trespasser. 

[1’ 204 C 21 

(b) Criminal P. C. (1898), Ss. 191 and 556 
—Officer ordering prosecution should in¬ 
form accused that he is entitled to have case 
tried by another Magistrate and should not 
try case himself. 

Where on a report being made by a c»ntoD* 
ment official the Cantonment Magistrate wrote 
*‘A is to blame. Prosecute .-1," and then pro¬ 
ceeded to try the case himself and convicted the 
accused: 

II that the Magistrate should have in¬ 
formed the accused that he was entitled to have 
the case tried by another Magistrate and should 
not have tried the case biir.self. [P 204 C 1, 2") 

Jagan Nath —for Petitioner. 

Judgment. —In this case the Canton¬ 
ment Magistrate, Jullundur, has con¬ 
victed the applicant of a breach of S. 92, 
Cantonment Code, in that without per¬ 
mission he erected, or permitted to be 
erected on his premises, a temporary 
structure without giving the requisite 
notice and obtaining the requisite jier- 
mission. The defence of the applicant 
was that at the time of the offence he 
had sold the property and was no longer 
owner of the site. The Cantonment 
Magistrate however found that he was 
the lessee and had not legally sold his 
land, inasmuch as the sanction of the 
Military Authorities had not been ob¬ 
tained. The Magistrate further held 
that the question whether he or his 
transferee Attar Singh erected the struc- 
ture or not was immaterial and that ha 
was the only person on whom the res- 
•pousibility rested for any deviation from 
the rules regulating building. The ap. 
pHcant was fined Rs. 50. Against this 
decision he has put in an application for 
revision on various grounds. The learned 
counsel for the applicant first argued 
that he had sold tlie site on which the 
structure was erected some 16 days be- 
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fore the oftence and that no sanction to 
the sale by the local Military Authori¬ 
ties was necessary. The Cantonment 
Magistrate has held tliat he is bound by 
the rule contained in the Army Regula¬ 
tions, ^ol. 2 App. 4 sub para. 35. 
The learned counsel for the applicant 
urges tliat tliese Regulations are ultra 
vires and in no wa>' bind his client. As 
however the information on this point 
is inade'iuate, I am unable to come to 
any decision on this contention. 

Counsel however is on firmer ground 
in urging that S. 107, Cantonment Code 
of 1912, makes responsible, for any oft¬ 
ence, the Iverson who has committed it 
and not only the owner or lessee as held 
by the Cantonment Magistrate. The 
sectioti ojjens ^vith the words 'whoever 
fails to give notice, etc.," and counsel 
urges that the interpietation of tlie word 
whoever cannq^t be confined merely (o 
the owner or lessee. He iJoints out that 
in other sections for which S. 1C7 is 
also the penal clause the occupier also 
i» liable for any bread), and he contends 
therefore justly that the word “whoever" 
,in S. 107 refers also as in other cases 
to the occupier. I agree that there is 
no justification for confining the inter, 
pretation of the word “whoever" in 
b. 107 merely to the owner or lessee. It 
is obvious that an oftence against S. 92 
may also be committed by an occupier 
or a trespasser. In such cases the owner 
or lessee may possibly be convicted of 
abetment but he certainly cannot be con¬ 
victed as the principal offender. 

In ground 7 of the application it is 
urged that the Cantonment Magistrate 
should not have tried the case himself; 
at any rate, w'ithout observing the pro¬ 
visions of S. IGl, Criminal P. C., the 
oftence having been committed within 
Ills knowledge. I find on perusing the 
record that a report of the offence was 
some Cantonment Official and 
on this the Cantonment Magistrate wrote 
Anandi Parshad is to blame. Pro- 
secute Anandi Parshad." This obivously 
show's that the Cantonment Magistrate 
had knowledge that Anandi Parshad was* 
guilty of the offence. He should there¬ 
fore have informed him that be was en¬ 
titled to hare the case heard by another 
Magistrate. There are many authorities 
on this point such as Kanhaya Lai v. 
Emperor (1), but the law' itself i.s s n clear 
a) 11906] 31 P. h. R. 1905=2 Cr. L. J. 187 ’ 
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that it requires no judgments to support^ 
it. Counsel also urges with force that 
under 5. 556, Criminal P. C., the Magis¬ 
trate should not have tried the case: 
himself, as it does not appear to have! 
been instituted by the orders of the, 
Cantonment Committee. He refers to' 
the illustration to the section and also to 
Lorinda Ram Seiva Ram w.Emperor{2). 
Por theabove reasons I accept the ap¬ 
plication for revision and acquit the ap¬ 
plicant. The fine, if paid, will be re¬ 
funded. 

R M./r.k. Apjdication accepted. 

(2) L19^J = 1 Lab. 35=65 I. C. 997. 
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Scott-Smith akd Abdul Raoof, JJ. 

Sant Ram and others —Defendants— 
Appellants. 

V. 

Kidar Nath and another —Plaintifi's 
and Defendants—Respondents. 

First Appeal No. 2126 of 1915, De¬ 
cided on 13th April 1920, from decree 
of Sub-Judge, 1st Class, Amritsar, D/- 
2Bth May 1915. 

(a) Hin^u Law—Joint family — Member 
joining firm — Burden of proving that he 
joined it not in bi> individual capacity but 
as representative of whole family is on 
party alleging it. 

Tboro is no presumplion that a business 
carried on by a member of a joint Hindu familv 
is a joint family business. [P 206 C 1] 

The burden of proving that a certain mem¬ 
ber of a joint Hindu family joined a firm not 
in his individual capacity, but as a represonta- 
livo of the whole family, is on the party who 
alleges it: 18 7, C. 746 and 18 7. C. 701, Foil. 

tP 206 C 2] 

(b) Civil P. C. (1908), O. 41, R. 22-Cros8 
objections cannot be urged against non-ap¬ 
pealing party. 

As a general rule, cross-objections can be 
urged only against the appellant and not against 
a co-respondent: 26 Cal. 114, Foil. IP 209 C 2] 

No cross-objections can be urged against a 
defendant who has not filed any appeal from 
the decree passed against him. LP 209 C 2} 

Gokal Chand Narang and Tirath Ram 
— for Appellants. 

Duni Chand, Mehr Chand Mahajan, 
C. L. Anand, Faqir Chand and Arian 
Das —for Respondents. 

Judgment. —In the suit out of which 
the present appeal arises Kidar Nath 
and Amar Nath plaintiffs, sons of Kanshi 
Ram deceased, claimed dissolution of 
partnership and the taking of the part¬ 
nership accounts and the recovery of 
any money that might be found due to 
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them. The foUowinj* petligree-tfibles 
fire necessary for the proper untlersfcand- 
ing of this case; 

(a) Kauslii Ram, Arora, died 2Sth November 1907 


Kidar Nnth Amar Nath 

plaintiff 1 plaintiff 2 

<b) Ram Chand Brahman, died 28th Oct. 1909 


Balmokand Gandoo Sant Ram Mahant Ram 
died deft. 1 deft. 2 deceased 

21-6-1906 I 


^lobau Lai _ Rupa 

deft. 4 deceased 

i 

Mt. Vaid Kaur 
widow, deft. 5 

(c) Modho Mai, Arora, died 4th May 1907. 


Radba Kishau Prem Das Bhagat Ram 

deft. 6 deft. 7 deft. 8 

The lower Court found that the 
partnership had already been dissolved 
prior to the institution of the suit and 
gave plaintiffs a'decree for Ks. 2,541-10-9 
against defendants 1 to 5: it also gave 
defendants 6 to 8, the sons of Madho 
Mai, a decree for Rs. 7,256-11-6 against 
the same defendants. The present ap¬ 
peal was filed by Saut Ram and Mohan 
Lai and cross-objections have been filed 
as to items disallowed, both by the 
plaintiffs and by defendants 6 to 8. Devi 
Das, defendant 3, -was not represented 
in this*Court nor was Mfc. Vaid Kuar, 
the widow of Rupa. Gandu is repre¬ 
sented by counsel who adopted the argu¬ 
ment of the appellants’ counsel. The 
following are the brief facts of the case. 
The first partnership firm was started by 
Kanshi Ram and Ram Chand in Pesha- 
war and carried on business from Sambat 
1937 to Sambat 1942. In this Court 
there is no dispute as to the accounts of 
that business. In Sambat 1943 a new 
partnership was started the partners 
being Kanshi Ram, Madho Mai ^and Bal¬ 
mokand, the son of Ram Chand, and 
the firm was called Kanshi Ram Madho 
Mai and carried on business in Peshawar 
from Sambat 1943 to Sambat 1963. The 
third firm also in Peshawar, called Baij 
Nath Balmokand, had the same partners 
and carried on business from Asuj Sam- 
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'tat 1943 to Chet 1951. The fourth firm 
was that of Kanshi Ram Balmoliantl 
which carried on business at Hoti Mar- 
dan in tlie Peshawar District from Chet 
Samhab 1951 to Poh Sambat 1962, cor- 
respoii'Hng to December 1905, when it 
wrs dissolvel by agreement. Its partners 
were tlie same as the firm of Kanshi 
Ram-Madho ^lal. The fifth firm was 
that of Kanshi Ram Jawahri wliich 
carried 'on business in Amritsar. The 
partners were the same as in the firm of 
Kanshi Ram-Madho Mai. It was really 
a supplying firm to the firms in Pesha¬ 
war and Hoti Mardan. Tlie princi¬ 
pal question for determination in the 
lower Court was whether Balmokand 
was a partner of the firm Kanshi Ram- 
Madho Mai and of other firms in his indi¬ 
vidual capacity or as representative of 
the joint family of whicli Ram ChanI was 
the senior member aud presumably the 
manager. Plaintiffs argued and t’ne lower 
Court held that he was a member of these 
firms a*? representative of the joint family 
and it therefore passed a decree not only 
against Balmokand's son, but against his 
brothers, his nephew and his nephew’s 
widow. The contention of the appellants 
is that Balmukand was a partner in his 
individual capacity only, and that tliey 
are nob responsible for his debts or for 
rendering accounts of the firms in which 
he was a partner. The first argument 
urged very strongly by Mr. Narang on 
behalf of the appellants is that the lower 
Court erred in presuming that because 
Balmokand was a member of the joint 
Hindu family therefore as partner in the 
various firms he represented the whole of 
the joint Hindu family of which he was 
a member. In para. 14 of the judgment 
the lower Court says : 

‘‘Admittedly Ram Chand and his sons consti¬ 
tuted a joint Hindu family in Sambat 1948, and 
as presumably share of the capital for the part- 
ship business contributed by B.almokand was 
drawn from his family property, he was merely 
an agent of the family. Tho whole of the family 
and not he alone were the proprietors of his 
share in the trade.” 

The Court referred to Mayne’s Hindu 
Law, Edn. 8, Art. 300, where it is stated 
that where one or more joint members 
trade by tbemselves, or in partnership 
with strangers on capital which is not 
family property, the profits resulting are 
of course exclusively their own. If the 
capital is drawn from family property, 
the trade and profits are also family pro- 
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jioity. We liwe no (iinrrel with the 
latter proiio-iition. but we do not think 
the lower Court was justitied in assum¬ 
ing that Ralmokand joined the firms in 
which he was a partner with capital 
drawn from tlie joint family funds. In 
principles of Hindu Law by Mulla, Edn. 3, 
p. 2l2, it is stated that there is no pre¬ 
sumption lliat a business carried on by 
one who is a member of the joint family 
is a joint family business. 

One of the authorities cited by Mr. 
Mulla in support of this proposition 
is Vadilal v. Shah Khushal (1), where 
it was held that although a person carry¬ 
ing on business is a co-parcener in a joint 
family, it does not necessarily follow that 
all his co-parceners are his partners in 
that business, entitled with him to its 
rights and responsible with him for its 
liabilities. The fact of the partnership 
must be proved by evidence showing that 
the persons alleged to be partners have 
agreed to combine their property, labour 
or skill in the business and to share the 
profits and losses thereof. In the case 
reported as Hari Shankar v. Bahu Bam 
(2) it was held that no doubt the initial 
presumption is that members of a Hindu 
family are joint, but it does not however 
follow that all the property owned or 
shops started by individual members of 
the family are joint of all the members. 
The same view of the initial onus was 
taken in Suraj Kumar v. Baldeo Das(3). 

A great deal of oral evidence has been 
adduced on behalf of the defendants to 
show that after the original firm of 
Kanshi Ram-Ram Chand ceased its busi¬ 
ness in Sambat 1942, Ram Chand started 
a separate shop in Peshawar, dealing in 
the same class of goods, which was called 
Ram Chand-Sant Ram. The same wit¬ 
nesses have deposed that Ram Chand and 
Sant Ram were quite separate from 'Bal- 
mokand. We are not sure that much 
credit should attach to the evidence of 
these witnesses to Balmokand being 
quite separate from his father and bro¬ 
thers, because we doubt that they had 
sufficient opportunity of knowing the 
facts, but we see no reason for not accept¬ 
ing their evidence to the effect that Ram 
Chand had a separate shop at Peshawar 
called Ram Chand-Sant Ram. The lower 
Court has referred to this point in its 

(1) 119031 27 Bom. 157. 

(2) L19121 18 1. C. 746. 

(3) U9133 48 P. R. 1913=18 I. C. 701. 
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judgment (on p. 188 top of the paper- 
book), but has not come to a clear finding 
as to the existence of such a shop or not. 
We hold that there was such a shop, and 
this fact, in our opinion, is against the 
contention that Balmokand, as partner in 
the firm of Kanshi Ram-Madho Mai, re¬ 
presented the whole cf the joint family of 
which he was a member. If Ram Chand 
had been a partner in that firm, there does 
not seem to be any reason why he should 
have started a separate shop at the same 
place dealing in thesamearticles. Weare 
quite clear that the initial onus is upon 
plaintiffs to prove that Balmokand was 
a partner in the firms, not in his indi¬ 
vidual capacity but as representative of: 
the whole of the joint Hindu family.: 
The evidence on which the lower Court, 
mainly relies in support of its finding is 
given on pp. 186 and 187 of the printed 
paper book. The first point taken is that 
when the partnership was started in 
Sambat 1943 Balmokand was a member 
of the joint Hindu family and therefore 
he, as a partner represented therein the 
joint Hindu family. We have already 
dealt with this point and there is no ne¬ 
cessity to say anything more about it. 

The second point relied upon was a 
statement by Devi Das defendant made 
by him before Lala Dina Nath on 7th 
February 1910. This merely related to 
the jointness of the family and had noth¬ 
ing to do with the question whether Bal- 
mukand as a member of the various part¬ 
nerships represented the whole of the 
joint family or not. The third point 
taken is that Balmokand’s father and 
brothers on various occasions did work 
for the firms at Peshawar and Iloti. The 
work they did was that they made en¬ 
tries in the account-books and wrote let¬ 
ters relating to the partnership business, 
Thus Sant Ram on the 29th January 
1914 admitted before the Commissioner 
that entries on leaf 8 and leaves 13 to 
25 of the cash book of the shop at Hoti 
were in his handwriting. The latter en¬ 
tries were made daring the period from 
4th Jeth to 32nd Jeth, Sambat 1958: see 
p. 135 of the paper-book. Sant Ram 
stated that he used to go to Hoti for bis 
own business and made these entries in 
the book at the instance of some other 
person. He also admitted certain entries 
on five or six pages of the bahi of the 
Peshawar shop to be in his handwriting. 
Thus it is said to be proved that Sant 
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Ratn partioipated in the inanaf'emenfc of 
the affairs at Peshawar ami lloti. Mr. 
Narang, however points out that Sant 
Ram was on good terms with his brother 
Balmokand and had his own business 
both at Peshawar and Hoti, and that 
there is no reason why on some occasions 
he should not have helped him by mak¬ 
ing entries in his account-books. The 
fact that Sant Ram made entries some¬ 
times in the Peshawar account books 
does not, in our opinion, lead to any in¬ 
ference at all. Ram Chand and Sant 
Ram had themselves a shop at Peshawar 
and they must often have visited the 
shop of Balmokand, being members of 
the same family and presumably on good 
terms ana there was nothing remarkable 
in their occasionally helping him in his 
business. 

The lower Court next referred to a 
letter dated 20th Poh 1944 in the hand¬ 
writing of Ram Chand. This letter was 
written from Peshawar on behalf of 
Kanshi Ram-Madho Mai to Kanshi Ram 
Jawahri at Amritsar. This solitary in¬ 
stance of Ram Gband's writing a letter 
for the firm of Kanshi Ram-Madho Mai 
does not, in our opinion, prove that Ram 
Chand helped in the management of that 
firm. Mr. Narang very pertinently 
argues that a father might very well look 
after his son’s shop in his temporary ab¬ 
sence. The contents of the letter show 
that Balmokand was absent at Amritsar 
at the time. The lower Court then re¬ 
ferred to the letter dated 22nd Katak 
1945 (p. 48 of the paper-book) written 
by Gandoo from Peshawar on behalf of 
the firm Kanshi Ram-Madho Mai to 
Kanshi Ram Jawahri at Amritsar. Gan¬ 
doo as brother of Sant Ram might very 
easily have helped the latter occasionally 
by writing a letter of this sort for him. 
Moreover Gandoo at one period worked 
for the firm of Kanshi Ram-Madho Mai 
as a servant, and received pay as such, 
see p. 34 of the paper book, where is 
printed an extract from the rokar bahi of 
the shop at Peshawar which shows that 
in Phagan 1909, Gandoo was receiving 
pay from the shop. At the time when 
the letter D-3 was written, Gandoo may 
have been working as a servant of the 
firm. The letter D-2, dated 16th Har 
1953 (p. 51 of the paper book), is the next 
piece of evidence referred to. It was 
written by Mahant Ram on behalf of the 
Peshawar firm to Kanshi Ram, but for 
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tlio reasons ahoady given by 119 we con¬ 
sider it proves nothing. 

The letter Ex. 10, dated 21st Maghar 
1961 (j). 36 of tiie paper book) was 

written on behalf of the Hoti linn to 
Madho Mal-Parem Das of Amritsar. It 
is in the liandwriting of Balmokand. wlio 
was admittedly a member of tliat lirm, 
and was to the effect that money should 
be sent by the hand of Sant Ram. This, 
letter, in our opinion, proves nothing in 
favour of the plaintiffs. Ti^e letter Z 
of the 28th Magliar 1961 (p. 3S of tho 
paper-book) is also from Balmokand in 
continuation of the letter X and is to the 
effect tliat Sant Ram liad arrived. The 
letter was written by Sant Ram, thougli 
it was signed by Balmokand. It sliows 
that Balmokand was suffering from fever 
and this was quite a sufficient reason for 
Sant Ram to write the letter on his be¬ 
half. The mere fact that Sant Ram 
wrote it and Balmokand signed it 
shows, in our opinion, that it was 
written by Sant Ram on behalf of Bal¬ 
mokand and not by Sant Ram because bo 
was a member of the firm. The letter Y 
dated 5bh Poh 1961 is another letter 
from the firm of Kanshi Ram Balmokand 
of Hoti and is in the handwriting of 
Sant Ram defendant. It was written 
about a week after the letter Sant 
Ram apparently stayed a few days at 
Hoti because Balmokand had fever and 
there was nothing remarkable in his 
writing this letter also. 

Tho lower Court in its judgment (at 
the bottom of p. 187 of the paper book) 
refers to the existence of the family shop 
at Benares whose account-books were 
written by Balmokand for 19 or 20 days. 
Tt appears from the evidence that a cri¬ 
minal case was brought against Balmo¬ 
kand and that after the conclusion of ib 
he went to Benares. 

On the way back he stopped at Amrit¬ 
sar, where he died. We see nothing re¬ 
markable in his having made entries in 
the Benares books for a few days. He 
probably went there to see his relations 
and could very well assist them in mak¬ 
ing entries in the account books while hs 
was there, even if ho was not himself a, 
partner in the shop. Mr. Narang has 
referred to the following evidence in 
support of the contentions put forward 
by him that Balmokand was a member of 
the various partnerships in his own in¬ 
dividual capacity only : (l) After Kan- 
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sbi Klim’s death an agreement was exe¬ 
cuted by Balmokand and Madho Mai and 
by Mt. Kaban Devi and Kanhya Lai, as 
guardians of Kedar Nath and Araar Nath 
on iOth October 1905 in reference to the 
shop at Hoti Mardan. This is printed at 
pp. 54 and 55 of the paper-book. It 
shows that the partners in the firm 
stopped business of the shop as from 
that date. This agreement refers to 
Balmokand in his individual capacity and 
makes no mention at all of his father or 
brothers. After the accounts were gone 
into, a further agreement was executed 
on 8th Poh 1962. i. e. December 1905. 
It is printed at p. 53 of the paper-book. 
This agreement makes Balmokand per¬ 
sonally responsible for the repayment of 
the capital invested in the firm by Madho 
Mai and lianshi Bam respectively. 
Again there is no mention of any other 
member of the family. In our opinion 
these two agreements \ery strongly sup¬ 
port the argurr.enb of the appellants 
counsel that Balmokand was a member 
of those firms in his individual capacity 
only and not as representing the joint 
Hindu family of which he was a 
member. 

We think that had Bam Chand l)een a 
pai-tner, he would certainly have been 
made to join in the execution of these 
agreements. (2) Mr. Narang referred to 
the oral evidence as to the existence of a 
separate shop at Peshawar called Ram 
Chand-Sanb Ram. We had already ad¬ 
verted to this and it is unnecessary to 
say anything more about it. (3) Prem 
Das’s statement (printed at p- B1 of 
the paper book) is referred to, wherein 
be admitted that Ram Chand was not a 
partner of the shop after 194:^. This 
statement does nob bind the plaintiffs in 
any way and can be considered as an ad- 
mission by Prem Das only. (4) Certam 
entries in the account-books of Kanshi 
Ram’s private firm at Amritsar (printed 
at p. 11 of the paper book) are referred 
to. In these accounts separate debits 
are shown against Bam Chanel and Bal- 
mokand, from which the inference is 
sought to be drawn that they w'ere sepa¬ 
rate. There is no other evidence about 
these entries and we are therefore nob 
able to attach much value to them- (5) 
The entry on p. 34 is referred to which 
shows that Gandu was receiving pay 
from the firm of Kanshi Ram-Madho 
Mai. This, so far .as it goes, leads to 


the inference that Gandu himself was 
nob a partner in that firm. (6) The will 
of Kanshi Ram (pp. 36 and 37 of the 
paper book) is referred to, but in our 
opinion it is not proved nor is the far- 
khati (printed at p. 47 of the paper book) 
proved. (7) Separate payment of tamol by 
Gandooand Balmokand and by Ram Chand 
mentioned in Sant Ram’s statement 
printed at p. 143 of the paper book, is re¬ 
ferred to as showing separation. It ishow- 
ever nob clear that Ram Chand referred 
to in the entry in question is Ram Chand 
the father of Balmokand, or some other 
Ram Chand. (8) It is urged by Mr. Na¬ 
rang that there has been delay in bring¬ 
ing the present case. 

It was not brought by the plaintiffs 
till nearly^ four years after the agreement 
of December 1905. The plaintiffs being 
minors might, no doubt, have some excuse 
for not suing sooner, but defendants 6 
to 8, the sons of Madho Mai, also 
brought no suit and allowed their claim, 
if any, to become barred by time. It is 
certainly remarkable that if the latter 
thought they were entitled to anything, 
they did not bring a suit. The Commis¬ 
sioner has laid great stress on the fact 
that Sant Ram appeared to have a very 
intimate acquaintance with all the ac¬ 
count books. It must however be re¬ 
membered that Sant Ram is a member of 
the same family and is apparently on 
good terms with his brother Bal¬ 
mokand. 

He appears to have travelled about to 
Hoti and Amritsar and elsew'here and no 
doubt was often in the shops at Hoti and 
Amritsar. Sant Ram helped in the 
examination of the bahis and in the pre¬ 
paration of the chithas referred to in the 
commissioner’s report. In the course of 
the examination of the account books he 
must have become acquainted with them 
very thoroughly and we do not think, 
therefore that very much stress should 
be laid upon the fact that he appeared to 
possess knowledge of the various de¬ 
tails of these accounts. We have care¬ 
fully considered all the facts and the 
arguments of counsel and we are clearly 
of opinion that it has not been proved 
that Balmokand was a member of the 
various partnerships as representing the 
joint family of which he was a member. 
The facts that Sant Ram sometimes made 
entries in the account books of the firm 
and that he, Ram Chand and Mahant 
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Ram ooeasionally wrote letters for tliose 
firms do not, in our opinion, at all prove 
that those persons were also partners in 
the firms. The firms were in existence 
for some 20 years and the number of in¬ 
stances in which these persons are proved 
to have assisted in the business of the 
firms are comparatively few and not 
sufficient, in our opinion, to give rise to 
the presumption that they were really 
interested in the affairs of those firms. 
We think that the agreements come to 
between Balmokaud and the other part¬ 
ners at the time, when the business at 
Hoti was closed, are very strong evi¬ 
dence to show that Balmokand was a 
member of tlie firm merely in his indi¬ 
vidual capacity and not as representative 
of the joint Hindu family. 

We therefore are of opinion that the 
appeal of Sant Ram and Mohan Lai must 
succeed. We accept their appeal and set 
aside the decree against them. Neither 
Gandu nor Mt. Vaid Kaur have appealed 
but the decree against them proceeds on 
the same grounds as against Sant Ram 
and Mohan Lai and, therefore in exercise 
of the powers conferred upon us by 0. 41, 
R. 33, Civil P. C., we set aside the decree 
against them also as well as against Sant 
Ram and Mohan Lai. The cross-objec¬ 
tions filed by the plaintiffs-respondents 
need not now be gone into'nor is it neces¬ 
sary for us to go into the question of the 
accounts. With reference to the cross¬ 
objections filel by defendants 6, 7 and 8 
it is necessary for us to say a few words. 
Bevi Das, as already stated, has not ap¬ 
pealed, and the question is whether the 
cross-objections of defendants 6 to 8, the 
co-respondents in this appeal, can be 
heard as against him. In Bishun Churfi 
Roy Chotodhry v. Jogendra Nath Boy (4) 
it was held that as a general rule the 
right of a respondent to urge cross-objec¬ 
tions should be limited to his urging 
them against the appellant, and it is only 
by way of exception to this general rule 
that one respondent may urge a cross- 
objection against another respondent, the 
exception holding good among other cases 
in those in which the appeal of some of 
the parties opens out questions which 
cannot he disposed of completely without 
matters being allowed to be opened up as 
between co-respondents. The same view 
was taken in Shahiuddin v. Deomoorat 

U) U8991 26 Oal. lU. 
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Koer (5), whore the general rule was fol¬ 
lowed that the right of a respondent to 
urge cross-objections under S. 501, Civil 
P. C., should be limited to his urging 
them against the appellant only. 

In the present case as we have held 
that Balmokand was a member of the 
various firms in his individual capacity 
cnly, it is unnecessary for us to open up 
the whole case and to go into the ac¬ 
counts and to see whether the lower 
Court had disallowed any items which 
should have been allowed. Under these 
circumstances we are of opinion that the 
general rule must be followed in tlio pre¬ 
sent cas9 and that defendants 6 to 8 can¬ 
not be allowed to urge tiieir cross-objec¬ 
tions against Devi Das who has not filed 
any appeal from the decree passed against 
him. We therefore disallow the cross- 
objections of defendants 6 to 8. The 
decree against Devi Das, who has nob 
appealed, is not affected by the present 
order. We direct that plaintiffs and 
defendants 6 to 8 respondents shall pay 
the costs of tlie appellants in both 
Courts. 

r.m./r.K. Appeal accepted. 

(5) [1903] 30 Cal. 655. 
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Scott-Smith and Wilherporce, JJ. 

Ohulam Muhammad —Plaintiff—Ap¬ 
pellant. 

V. 

Ahmad Khan —Defendant — Respon¬ 
dent. 

Second Appeal No. 1302 of 1916, De¬ 
cided on 14th February 1920, from decree 
of Dist. Judge, Jhelum, D/- 10th Feb¬ 
ruary 1916. 

Adverse Possession—Land granted to AK 
as ala lambardar—Grant in perpetuity to suc¬ 
cessors—Land partitioned between heirs and 
mutation effected—Suit by ala lambardar for 
the time being if brought after 12 years 
would be barred—Plaintiff, being born after 
mutation was effected, could only sue within 
12 years from date of mutation—Limitation 
Act (1908), Ss. 6 and 9. 

Certain land was granted to AK in perpe¬ 
tuity as ala lambardar and to whomsoever as 
his successor occupied that part. In 1879 his son 
My was appointed ala lambardar and the laud 
came to bis possession. On M’s death in 1892 
the land was divided in equal shares between 
his two sons S and A and the widow of a third 
son. Mutations took place on 18th Jlay 1892. 
Subsequently S was appointed ala lambardar on 
31st August 1892 but died on 16th Septerabsr 
1892. His son, born on 12th September 1892 
and appointed ala lambardar on 12th December 
1892, instituted the present suit for a half-share 
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of the land against A, (bis uncle) on Oth October 
PJ14. the widovv having died meanwhile : 

Held : [l) ihiit A, was in possession on 13th 
May 169‘2 according to the revenue entries, which 
bad a presumption of accuracy in their favour, 
and bad been in possession since ; (2) that his 

possession from the very first was adverse to any 
ala lambaidar in esse or in pcsse and continued 
up to the date of suit; (3) that as^ denied any 
right of any person as ala lambardar to hold the 
laud, time bsgan to run immediately against 
thisactof trespass ; (4) that the plaintiff, hav¬ 
ing been born after that date, could only exer¬ 
cise the right to sue within 12 years from the 
- date of the act of trespass and that his present 
suit was time barred. [E 210 C 2^ 

Naiiak Chand —(or Appellant. 

Fazl i-Hussain —for Respondent. 

Judgment. — In this case in 1865 
Brandreth as settlement officer, made a 
grant of 200 ghumaons of village shami- 
lat land to one AlamKhan. The land 
was granted to him in perpetuity as ala 
lambardar and to whomsoever as bis suc¬ 
cessor occupied that post. In 1879 he 
appointed his son Mahommad Bakhsh 
ala lambardar and the 200 ghumaons 
came to his possession. The remainder 
of Alain Khan’s land went to his ether 
sons. Mahommad Bakhsh died early in 
1892 and the 200 ghumaons were divided 
in equal shares among his two sons, 
Sardar Khan and Allah Din, and the 
widow of his third son Hayat Khan. 
Mutations to this effeub took place on 13th 
May 1892. Subsequently his son Sardar 
Khan, the father of the present plaintiff, 
was appointed ala lambardar on 31st 
August 1892, but occupied that position 
only till his death on 16th September 
1892. The piesent plaintiff, his son, 
was born on 12th September 1892 and 
was appointed ala lambardar on 12th 
December 1892. He instituted the pre¬ 
sent suit for possession of a half-share in 
the land against Allah Din on 9th Octo¬ 
ber 1914. The other cosharer, the 
widow, had died meanwhile on some date 
not ascertainable from the record. The 
suit has been dismissed by the lower ap¬ 
pellate Court as time barred. 

Mr. Nanak Chand on behalf of the ap¬ 
pellant urges that plaintiff did not be¬ 
come entitled to possession until the date 
of his appointment as ala lambardar, 
namely, 12th December 1892, and that 
his suit w-as within time as instituted 
within three years of the date when he 
attained majority. He urges that the 
plaintiff did not derive his title or his 
right to sue from his father, the appoint¬ 
ment of ala lambardar being governed 


not by inheritance but being in the gift 
of Government. This argument is plau¬ 
sible, but it takes no account of what are 
the obvious facts of the case, namely,j 
that Allah Din was in possession on 13tb, 
May 1892 according to the revenue 
entries, which have a presumption of ac¬ 
curacy in their favour, and has been iuj 
possession since. His possession from the 
very first was adverse to any ala lambar¬ 
dar in esse or in posse and continued up 
to the date of the suit. It is clear that 
by taking possession of his share of the 
land as he did Allah Din denied at once 
any right of any’^ person as ala lambardar 
to hold the land and that time began to 
run immediately against this act of tres-j 
pass. The plaintiff therefore who ob¬ 
tained a right to sue some seven months 
after the act of adverse possession, couldj 
only exercise this right within 12 years,: 
which he has failed to do. We there-^ 
fore agree with the decision of the lower 
appellate Court and dismiss the appeal 
with costs. 

r.m./r.k. Appeal dismissed. 
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Martineau, j. 

Dishna and anothei —Convicts—Peti¬ 
tioners. 

v. 

Eviperor —Opposite Party. 

Criminal Revn. Patn. No. 1382 of 
1920, Decided on 11th December 1920, 
from order of Sess. Judge, Gurdaspur, 
D/- I3th August 1920. 

Punjab Excise Act (1 of 1914j, S. 61— 
Liquor found in house in occupation of hus¬ 
band and wife cannot be considered as in 
joint possession—Wife is not guilty- 

Where liquor, and apparatus for manufactur¬ 
ing it, are found in a house which is in the joint 
occupation of a husband and wife, but which 
belongs to the husband, the latter alone must be 
regarded as being in possession of the articles. 
The wife, in such a case, is not guilty of an 
offence under S. 61. l,P 211 C 21 

Mehr Chand Mahajan — for Peti¬ 
tioners. 

Sundar Das —for the Crown. 

Judgment. — Bishna and his wife, 
Thakari have been convicted under S. 61, 
Act 1 of 1914, of being in possession, 
without a license, of liquor and of ap¬ 
paratus for manufacturing it. Bishna’s 
application for revision has been rejected 
and I have only to consider Thakari’s case. 
She has been convicted only because it 
has been found that during the raid on 
the premises, she broke a bottle of liquor. 
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But her doing tins would allow nothing 
^niore than that she wanted to destroy 
evidence, and does nob prove that tlio 
jliquor and other articles were in her 
Ipossession. I think that those articles 
Imust be regarded as having been in the 
|possession only of her husband, who was 
jbhe owner of the house. Mr. Sundar Das, 
'who appears on behalf of the Crown, 
asks that the conviction may be altered 
to one under S. 201, I.P. C., hut Thakari 
was not charged with that oll’enco, and I 
must decline to alter the conviction at 
the present stage. I accordingly accept 
the application so far as Thakari is con- 
cerned, and acquit her of the offence of 
which she has been convicted. The fine 
if paid will be refunded, 

R.m./r.k, Order accordingly. 
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Scott-Smith, J. 

Mt. Saddan —Plaintiff—Appellant. 

V. 

FaizBaJihsh —Defendant—Respondent. 

Second Appeal No. 1638 of 1919, De- 
cided on 4th February 1920, from decree 
of Dist. Judge, Multan, D/- 3rd April 
1919. 

^ Mahotnedan Law—Divorce—Khulanama 
by husband constitutes valid divorce—Non* 
payment of consideration agreed to by wife 
does not invalidate it. 

A khulanama executed by the husband consti¬ 
tutes a valid pronouncement of divorce, evonMf 
his intention is not to make over the document 
to the wife until he has received the considera¬ 
tion agreed to by her. 

Plaintiff sued for a declaration that she had 
been divorced by the defendant and was no 
longer his wife. It appeared that in pursuance 
of an agreement between the parties, to the effect 
that the husband should got Rs. 150 and divorce 
his wife, he bad executed a khulanama wherein be 
bad repudiated his wife in unequivocal terms but 
the consideration money had not been paidij 

Held: that there was a complete and irrevo¬ 
cable divorce and the mere fact that the plain¬ 
tiff did not pay the consideration did not invali¬ 
date it. [P 212 G 1] 

Moti Sagar —for Appollaufc. 

Niaz Muhammad —for Respondent. 

Judgment. — Mt. Saddan sued her 
husband for a declaration to the effect that 
sho had been divorced and that she was 
no longer his wife. Tlie first Court, presi¬ 
ded over by a Mahomedan Munsif held 
that there had been an irrevocable divorce 
of the sort called a khula and gave the 
plaintiff a decree accordingly. The lower 
appellate Court held that it was agreed 
by the parties on 4th November 1915 


that Faiz Bakhsh should get Rs. 150 and 
should thereupon divorce his wife. The 
divorce deed was written but the money 
was not paid. In the circumstances the 
District Judge found it impossible to liold 
that Faiz Bakhsh did, as a matter of fact, 
divorce his wife What he did was that 
ho promised to divorce her if siie paid 
him Rs. 150. He accordingly reversed 
tlie Munsif’s order and dismissed Mt. 
Saddan s suit. She has now filed a second 
appeal to this Court. Various authorities 
have been referred to by counsel for the 
appellant in support of the contention 

that tlie nonpayment of the consideration 

agreed upon does not invalidate a khula 
divorce. The first authority referred to 
was Principles of Mahomedan Law by 
Mulla, Edn. 5, p. 179, where we find it 
stated that the nonpayment by the wife 
of the consideration for a khula divorce 
does nob invalidate the divorce, bub the 
husband may sue the wife to recover the 
amount payable by her under the agree¬ 
ment. Again. Digest of Anglo-Maho¬ 
medan Law by Wilson, Edn. 3, p. 144, 
Art. 70, is as follows: 

‘'Failure on the wife’s part to makegood the 
consideration agreed upon in a khula divorce 
does not invalidate the divorce ?o as to enable 
the husband to sue for restitution of couiucal 
rights.” 

This was also found by their Lordships 
of the Privy Council \n Moonshee Buzulul 
Baheem v. Luteefutoonnissa (l). At 
p. 396 we find the following passage: 

"The divorce is the sole act of the husband, 
though granted at tho instance of the wife aod’ 
purchased by her. Tho khulanama is a deed 
securing to tlie husband the stipulated ccusidera- 
tion, but it does not constitute the divorce. It 
assumes it, and is founded upon it. The divorce 
is created by tho husband’s repudiation of the 
wife, and the consequent separation. The law 
might have provided that nonpavraent of the 
consideration should invalidate the divorce, but 
it Is clear, as well from the opinion of law offi¬ 
cers of tho Indian Courts, as from the autho¬ 
rities cited at our Bar, that tho Jaw is other¬ 
wise.” 

Mr. Niaz Muhammad, the respondent’s 
vakil, does not deny this proposition, 
bub he contends that there was no com¬ 
plete divorce, but only an agreement to 
divorce which was not completed because 
the consideration was not paid to Faiz 
Bakhsh. Now it is perfectly clear that 
before the deed of divorce was written 
there must have been an ugreorueut come 
to between the husband and the wife. 
Faiz Bakhsh agreed to divorce his wife 

(1) [18593 8 M. i”a. 379=1 W. RT7f(P.a). ' 



212 Lahore 


Khaira V. Nathu (Chevis, Ag. C. J.) 


1920 


and in consideration therefor she agreed 
to pay him Rs 150, What was done 
next was that Faiz Bakhsh executed a 
khulanama and duly signed it. It states 
in unequivocal language that he repu¬ 
diates his wife. In Principles of Maho- 
medanLawby Tyabji, para. 143 at p. 144,, 
is as follows: 

“According to the Hanafi law, where the hus¬ 
band executed a document containing a statement 
that he divorces his wife, and such a document 
is properly superscribed and addressed, in the 
usual form, showiug the name of the writer and 
the person addressed, it constitutes a valid pro¬ 
nouncement of divorce, irrespective of intention 
with which it is written.” 

The khulanama executed by Faiz 
Bakhsh in this case constitutes, according 
to this authority, a valid pronouncement 
of divorce, even if his intention was not 
to make the document over to his wife 
until he received the consideration agreed 
|to by her. In Wilson’s Digest of Anglo- 
lilahomedan Baw, Edn. 3, Art. 69, at 
p. 143 it says: 

“A khula divorce is accomplished at once by 
means of appropriate words spoken or written 
by the two parties or their respective agents, the 
wife offering and the husband accepting compen¬ 
sation out of her property for the release of his 
marital rights; it is irreversible.” 

Now there can be no doubt, as already 
stated, that prior to the writing of the 
deed the wife offered and the husband 
accepted Rs. 150 as compensation for the 
release of his marital rights. The khula¬ 
nama was then written and in the words 
of their Lordships of the Privy Council 
already referred to, the khulanama was 
the deed securing to the husband the 
stipulated consideration, but it did not 
constitute a divorce. It assumed and was 
founded upon it. I have therefore no 
doubt at all that the decision of the Mun- 
sif was correct and that there was a 
complete and irrevocable divorce by Faiz 
Bakhsh and that the mere fact that Mt. 
Saddan did pot pay the consideration did 
not invalidabe-it. Faiz Bakhsh’s remedy, 
if so advised, is to sue separately for the 
consideration agreed upon. I accept the 
appeal, and setting aside the order of the 
lower appellate Court restore the decree 
of the first Court with costs throughout. 
r.M./b.k. Appeal accepted. 


I. R. 1920 Lahore 212 

Chevis, Ag. C. J. 
Khaira —Defendant—Appellant. 


V. 

Nathu and others —Plaintiff and Defen¬ 
dants—Respondents. 

Second Appeal No. 100 of 1920, Deci¬ 
ded on 1st April 1920, from decree of 
Senior Sub. -Judge, Hoshiarpur, D/- 16th 
October 1019. 

Civil P. C. (1908). O. 3,- R. 4—Power of 
attorney not signed by party or his agent 
Signing after limitation cures defect. 

When an appeal was presented by a pleader 
whose power of attorney was not thumb-marked 
or signed by the appellant or his agent till after 
limitation had expired: 

Held: that the omission to sign the power of 
attorney was obviously an oversight and the 
subsequent signing cured'the defect; consequently 
the appeal was properly presented: 22 All. 55; 
and 44 I. C. 28, Foil.; A. I. R. '1914 All. 530 

fP213Cn 


Fakir Chand —for Appellant. 

Kanwar Naraiti —for Respondents. 

Judgment. — The first contention 
raised is that the appeal to the lower 
appellate Court should have been dis¬ 
missed as it was presented by a pleader 
whose power-of-abtorney was not thumb- 
marked or signed by the plaintiff or his 
agent until after limitation had expired. 
Here Mohammad AH Khanw.Jasram 
(1) is relied on. The judgment here 
passed on appeal is very short, and it was 
a case in which the defect was, not that 
the power-of-attorney was nob signed, 
bub that the name of the vakil had been 
omitted from the body of the vakalatnama. 
In Baghunatha Thatha Chariar v, Ven- 
hatesa Tawker (2) an application for exe¬ 
cution was held to be time birred, be¬ 
cause the petition, though presented in 
time, was not duly verified till after time 
had expired. But a contrary view has 
been taken by a Division Bench of the 
Calcutta High Court in Chhayunnessa Bihi 
V. Kazi Bisarar Rahman (3). 

In Bisheshar Nath v. Emperor (4) it 
is held that if a sit is duly authorized, 
a mistake or omission in the proper signing 
of the plaint can he amended at any time, 
and the dictum of Bowen, L. J, in 


Cropper v. Smith (5) is cited with ap¬ 
proval. That dictum is as follows ; 


(1) A. I. R. 1914 All. 536=23 I. 0. 464=36 
All. 46. 

(2) 19031 26 Mad. 101. 

(3) t.1910 37 Cal. 399=5 I. 0. 532. 

(4) L191S1 40 All. 147=44 I. C. 28=19 Cr. 
L J. 865. 

(5) [188 41 26. Ch. D. 700. 
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Tbo object of Courts is to decide tlio rights 
of parties and not to punish them for mistakes 
which they make in the conduct of their cases, 
by deciding otherwise than in accordance with 

their rights.Courts do not exist for the 

sake of discipline, but for the sake of deciding 
matters in controversy.” 

An earlier ruling of the Allahabad High 
|Gourt, Bamla v. John Smidt (6), is to the 
same effect. There is sufficient authority 
for adopting the more liberal view in 
such cases. The omission to sign the 
power-of-attorney was obviously an over¬ 
sight and I hold that the subsequent 
signing cured the defect. Then it is con¬ 
tended that the agent who engaged the 
pleader was only appointed an agent for 
the first Court and not for the purpose 
of appealing. This objection was not taken 
in the low'er appellate Court: had it 
been taken it could have been inquired 
into. As to the merits: I see no good 
ground for second appeal. There is evi¬ 
dence that Kura and his father lived in 
the house. It is true that the lower ap¬ 
pellate Court has not referred to defen¬ 
dant’s evidence, nor to the fact that some 
of plaintiff’s witnesses are his relations, 
but it does not recessarily follow that 
these things have been overlooked. As to 
the Khana Shumari papers, these at least 
show that Jani once occupied a house in 
the village; it is not for me in second ap¬ 
peal to weigh the evidence, it is urged 
that even from plaintiff’s evidence it is 
clear that defendant lived in the house 
even before Mt. Nanki died, but I do not 
see that it necessarily follows that Nanki 
also was not living tliere. 

The appeal is dismissed with costs. 

R.M./r.k, Appeal dismissed. 

(6) [189912^ All. 55. 
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Scott-Smith, J. 

Emperor 

V. 

Jagat Singh and others — Accused— 
Opposite Parties, 

Criminal Eevn. No. 668 of 1920, Deci¬ 
ded on 12th June 1920, from order of 
District Magistrate, Lahore, D/- 29th 
March 1920. 

Criminal P. C. (1898), S. 439 (3)— 
Trial Court invested only with Second or Third 
Class powers passing sentence—High Court 
can enhance sentence and inflict punishment 
which might have been inflicted by Magis- 
tirte, First Class. 

In revision the High Court can enhance a 
sentence and inflict any punishment for the 
oflence which in the opinion of the Court has 
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been committed which might have been inflicted 
for such offence by a M.agistrate of the first class, 
even although the trial Magistrate was invested 
only with Second or Third Class rowers: 
30 I. C. 1000, Foil. 

The accused were convicted by a Magistrate of 
the Second Class of au offence under S. 325, I. P. 
C., and soutoncod to three months’ rigorous im¬ 
prisonment and a fine of Rs. 25 each. Their ap¬ 
peal was rejected by the Subdivisioual Magistrate, 
who sent the record to tlio District Magistrate 
wiih a recommendation that the High Court 
should be moved to enhance tlie sentences which 
in bis opinion were inadequate. Tlie District 
Magistrate reported the case to the High Court. 

Held : that the High Court had power to enhance 
the sentences to the limit of the sontouco which 
could have been passed by a Magistrate of the 
First Class, in spite of the fact that the trying 
Magistrate could only have awarded six 
months. [ P 214 02] 

Ham Lai —for the Crown. ♦ 

Mehar Chand —for Opposite Parties. 

Report. —Fauja, a Mehra, had ceased 
working for the accused some time before. 
On 5fch November 1919 they saw him 
taking water for his cattle from the 
pond. They were angry and they said 
that they would not let him take water 
as he would not supply water for them, 
and they at once attacked him. He was 
helped by Sohni, a relative, wlio nad also 
been getting water tliere, and thereupon 
the accused turned on him and beat him 
severely; he ihen ran away and on the way’’ 
came up with Phuman, a relative, who \va9 
washing clothes. Phuman tried tohelp him 
and then the accused turned on him and 
ferociously attacked him with lathis, so 
that the parietal bone of his head was 
broken and two wounds were inflicted on 
the back and the right side of the head. 
Tlie accused were cliallaned and convicted. 
They appealed, which was rejected by 
Mr. P. Marsden, Subdivisional Magis¬ 
trate, Kasur. He found that while the 
lower Court had come to a right finding 
in the case, the sentences passed were 
quite inadequate. The case should have 
been heard by a higher Court, as the 
offence called for a punishment of at 
least three years’ rigorous imprisonment. 
I agree with Mr. Marsden that the attack 
by' the accused was a most wanton and 
savage one and that the punishment 
awarded is not sufficient either from a 
retributive or a deterrent point of view. 
Therefore the case is submitted for 
enhancement of sentence. 

Order. —Bur Singh, Jagat Singh^ and 
Arur Singh were convicted by' aTahsildar 
exercising powers of a Magistrate, Second 
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Class, of voluntarily causing grievous 
hurt to Phuman Singh and Sohni, and 
were sentenced to three months’ rigorous 
imprisonment and line of lls. 25 each. 
Their appeal was dismissed by tho Sub- 
divisional Magistrate of Kasur who sent 
the record on to the District Magistrate 
with a recommendation that the High 
Court should be moved to enhance the 
sentence which he considered to bo in¬ 
adequate. The District Magistrate has 
now reported the case to this Court in 
order that the sentences may be en¬ 
hanced. The sentences of imprisonment 
awarded by the tahsildar expired more 
than two months ago and the accused are 
therefore now at liberty. It has been 
the iiract^ce of the Chief Court in the 
past, when an accused person has com¬ 
pleted his sentence of imprisonment, not 
to enhance the sentence and send him 
back to jail except in exceptional circum¬ 
stances. I liave considered the facts of 
this case and I am satisfied that the 
accused have been rightly convicted. 
They made a very ferocious and unpro¬ 
voked attack upon Phuman Singh. The 
latter received no less than three injuries 
on the head, one was on the forehead 
and caused the fracture of the skull. 
There was another serious injury on the 
back of his head, and tlie ulna bone of his 
left arm was broken. In addition he 
received other injuries on other parts 
of the body. Tlie fracture of the skull 
was a very serious one and his life was 
in danger from it. I agree with the 
Subdivisional and tho District Magis¬ 
trates that the sentences imposed in this 
case were grossly inadequate. It is con¬ 
tended by Diwan Mehar Chaud on behalf 
of the accused that this Court cannot 
enhance the sentences and inflict a greater 
punishment for the offence than might 
have been inflicted by the Tahsildar who 
tried the case. He has however no autho¬ 
rity in support of this proposition and 
S. 439 (3) is against him. It runs as 
follows : 

“Where the peutence dealt with under this 
section has been passed by a ^faj^istrate acting 
otherwise than nfidor S. 31, the Court shall not 
inflict a greater punishment for the offence 
which, in the opinion of such Court, the accused 
has committed than might have been inflicted for 
such offence by a Presidency Magistrate or a 
Magistrate of the First Class.” 

The power of enhancement of sentence 
conferred upon the High Court by S. 439, 
Criminal P. C., is limited only by Cl. (3) 


of that section which clause does nob 
regard the difference in the powers of the 
trying Magistrate under S. 32 of the 
same Code, but lays down the general 
rule that in cases of sentences passed by 
Magistrates not empowered under S. 34, 
the limit of enhancement shall be the 
sentence that may be inflicted by a Presi¬ 
dency or a First Class Magistrate. This 
was the view taken by two Judges of the 
Sind Judicial Commissioner's Court in 
the case reported as Emperor v. Kamal 
(l). In accordance with this interpreta¬ 
tion of haw, this Court can inflict any 
punishment for the offence which in the 
opinion of the Court has been committed 
which might have been inflicted for such 
offence by a Magistrate of the First Class. 
In other words it can inflict a sentence 
of two years' rigorous imprisonment in 
spite of the fact that the Magistrate who' 
tried the accused could only have inflicted 
a sentence of six months' rigorous im¬ 
prisonment. I have perused the evi¬ 
dence for the prosecution and I find that 
all the witnesses say that Bur Singh 
struck Phuman Singh the blow upon his 
forehead. *^rur Singh then came up 
and aimed a blow at his head and felled 
liiiii to the ground, bub Phuman Singh 
warded off the blow with his arm and 
the consequence was that it did not hit 
his head, but his arm was broken. Jagab 
Singh then came up and hit him on the 
head and all the accused gave him a 
sound beating. Under the circumstances 
there is very little to choose between any 
of the three accused and I can find no 
reason for making any difference in the 
sentences imposed upon them. I consider 
the case to be a very bad one and I en¬ 
hance the .sentences to ono of two years’ 
rigorous imprisonment each and the fine 
as imposed by tlie Magistrate. 

R M./r.K. Sentences enhanced. 

(1)[1915] 9 S. L. R. 82=30 I. C. 1000. 
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Chevis, Ag. C. J. 

Tara Chand — Decree-Holder— Peti¬ 
tioner. 

V. 

Eaj Kishore and another —Judgment- 
Debtor—Opposite Parties. 

Civil Revn. Petn. No. 539 of 1919, 
Decided on 27th March 1920, from order 
of Sub-Judge. Second Class, Delhi, D/- 
14th April 1919. 
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Civil P. c. (1908). O. 21. R. 58-Mortgage 
decree for sale of property—O. 21, R. 58 
does not apply and Court cannot entertain 
objections. 

Where tbo decree in a mortgage suit is one for 
sale of the property aud no attachment is neces¬ 
sary, (). 21, R. 58, doos not apply and the execu¬ 
ting Court has no jurisdiction to ontertaiu ob¬ 
jections. LP215C1) 

Moti Sagar —(or Pefcifeioner. 

Sardha i?am and Balwant Bain —for 
Opposite Parties. 

Judgment. —The house in question 
belonged to Gopal Kishen and Har Kishen, 
^vho lirst mortgaged one-fourth of it to 
Tara Chand. They then mortgaged the 
'svhole house to Sri Ram, who sued and 
■got a preliminary decree on 7th June 
1917 and a final decree on 22ntl Novem¬ 
ber 1917. Tara Chand was made a party 
to that suit. In execution of decree the 
bouse was sold to Raj Kishore on 12th 
July a 918 for Rs. 5,900 and of this sum 
Rs. 1,605-5-9 were handed over to Tara 
Chand. Tara Chand lodged his suit on 
13th Cctober 1917, got a preliminary 
-decree on 22nd November 1917 and a 
final decree for Rs. 2,090-7-6 on 1st 
August 1918. Now Tara Chand wants 
to resell the house in execution of his 
decree, and Raj Kishore objects. The 
objections have been allowed by the 
learned Subordinate Judge. Tara Chand 
applies to this Court for revision, and on 
his behalf it is urged that in such cases 
where the decree is one for sale of the 
property and no attachment is necessary, 
0. 21, R. 58, does not apply, and the 
executing Court has no jurisdiction to 
entertain objections. This appears quite 
correct. The following are clear autho¬ 
rities on the point: Veefholts Peters 
{l), Hart Mohan Dalai v. Lachmi Chand 
{2) and Batan Lai v. Bala Pershad (3). 

It is pointed out for the respondent 
that Deefholts v. Peters (l) has been dis¬ 
tinguished in Krishnan v. Chadayan 
Kutti Haji (4). That is true, but it was 
in no way overruled or dissented from. 
The facts in Krishnan v. Chadayan 
Kutti Haji (4) are quite different and so 
are distinguishable both from the present 
case and from the Calcutta case. For 
the respondent it is urged that he is the 
representative of the judgment-debtors, 
and so the case comes under S. 47 of the 
Code. But 1 fail to see how the respon- 

(1) [1839) 14 Cal. 631. 

12) [19131 18 I. O. 215. 

(3) [1918) 68 P. R. 19X8=44 1. C. 986. 

(4) 1894) 17 Mad. 17. 


dent can claim to bo tho representative of 
the judgment-debtors in tins suit merely 
because he has bought tlie liouse in exe¬ 
cution of the decree passed in another 
suit. Tlien it is urged that justice has 
been done, and I sliould not interfere on 
revision. All I can say is lliat Tara 
Chand has not yet succeeded in realizing 
his decree in full, and that the real 
merits of tho case will probably he fought 
out in a regular suit which will now he 
brouglit by either one side or the other 
and that I am not prepared to judge that 
suit in advance. I accept this applica¬ 
tion and set aside the order of tho Sub. 
ordinate Judge allowing the objections. 
The respondents will pay costs in this 
Court. 

R.M./r.K. Application accepted, 
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TIartikeau, J. 

Mahandu and others —Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 223 of 1919, Deci¬ 
ded on 14th July 1919, to revise order 
of .-Vddl. Sess. Judge, Lahore, D/- 23rd 
December 1918 

'^(a) Criminal P. C. (1898), S. 337—Pro¬ 
mise of immunity to accomplice does not 
amount to discharge—Unless he is formerly 
discharged he cannot be competent witness 
against co-accused. 

A promise of immunity by the prosecution 
made to an accomplice provided be speaks tho 
truth does not amount to a discharge, and un¬ 
less he is formally discharged by an order in 
Writing, he cannot be a competent witness 
against his co-accused and his evidence is in¬ 
admissible. The mere fact that although he was 
arrested by the police be was not sent up for 
trial, would not take him out of the category of 
an accused person. [P 216 0 1, 2) 

(b) Penal Code (1860), S. 379—Proceeds 
of theft consisting of cloth—Mere fact that 
some pieces found in accused’s house answer 
to description given by complainant is in¬ 
sufficient to establish identity. 

Where the proceeds of a theft consist of cloth, 
the fact that some pieces found in the bouse of 
an accused person answer to the general descrip¬ 
tion given by the complainant of the cloth stolen 
is, in tho absence of some distinguishing mark, 
insufficient to establish the identity of the pieces 
as the stolen cloth, not would tbo fact that the 
pieces found had stamped upon them tho manu¬ 
facturer’s number make them identiflablo as the 
property of the complainant. [P 216 C 2) 

(c) Criminal P. C. (1898), S. 337—Appli¬ 
cability. 

Section 387 has no application to a case not 
triable exclusively by a Court of session. 

[P 210 C 1) 

Band Lai —for Petitioners. 
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Judgment. —On the night between 
9th and lOth January 191^^ a burglary 
was committed in the shop of Oalip 
Singh, a cloth merchant of Shahdara, and 
a quantity of cloth and otlier property 
was stolen. The petitioners have been 
convicted of tlie offence, and the convic¬ 
tion rests principally on the evidence of 
an accomplice named ^lusa, who has 
given evidence in consequence of a pro¬ 
mise made to him under the authority 
of the Local Government that he would 
not be prosecuted if he made a true state- 
Iment. The case not being one triable 
jexclusively by a Court of Session, S. 337, 
[Criminal P. C., does not apply, and the 
jquestion arising is whether Musa's evi- 
Idence is admissible. This question was 
decided in theaffirmative by ]\Ir. Prenter 
in his order of 18th November 1918 and 
the appeal was then heard on the merits 
by his successor, Mr. Campbell, who 
upheld the convictions. 

The promise of immunity from pro¬ 
secution was made to ^lusa on 6th June 
1918, the case was challaned by the police 
on 11th June, and Musa's evidence was 
recorded by Mr. Marsden on 4th July. 
The question whether that evidence is 
admissible depends upon whether or not 
Musa was an accused person when he 
gave it. Mr. Prenter holds that Musa 
was not an accused person in the case 
from the commencement of the trial, and 
that even if he was technically an ac¬ 
cused he was actually, though not by 
order in writing, discharged before he 
gave his evidence, i. e., he was given 
fully to understand that he was no longer 
an accused person. I am unable to agree 
with this view. In the chalan sent up 
by the police on 11th June Musa was 
entered as one of the accused persons and 
he was also shown ns an accused in the 
opening sheet of the Magistrate’s pro¬ 
ceedings. There is a note in the Chalan 
to the effect that a promise had been 
made to Musa that he would not be pro¬ 
secuted and that he should be discharged 
from his bail and examined as a witness. 
This shows, not that he was not an ac¬ 
cused person at that time, hut only that 
ithe Police wished him to be made a wit- 
iness. They did not themselves remove 
;him from the category of the accused, 
iand in fact had no power to do so, as 
iMusa could be discharged only by the 
order of the Magistrate. 

It appears clear therefore that Musa 


was an accused person at the commence¬ 
ment of the inquiry before Mr. Marsden. 
There was admittely no written order 
by Mr. Marsden discharging him, and 
I can find nothing to indicate that any 
verbal order of discharge was ever given, 
^^fusa no doubt understood, when the 
promise of immunity from prosecution 
was made to him on 6th June, that he 
would be examined as a witness, but the- 
promise was not an order of discharge. 
Moreover, it was necessary that he should 
be discharged by a written order before- 
he could cease to be an accused person: 
see Banu Singh v. Emperor (1). The 
learned Sessions Judge has relied on 
Sardar Khan v. Emperor (2), in which 
it was held that an accomplice, whom 
the Local Government had promised not 
to prosecute in respect of an offence to 
which S. 337 to 339, Criminal P. C., did 
not apply, and who had been sent up as 
a witness for the prosecution was not an 
accused person and that his evidence 
was therefore admissible. ^A'ith all res¬ 
pect I am unable to agree with that deci*. 
sion, as in my view the accomplice after 
having been arrested by the police would 
not cease to be an accused person by the 
mere fact that the iiolice did not send 
him up for trial. That case is, besides, 
distinguishable from the present one, for 
there the accomplice was sent up before 
the Magistrate as a witness whereas in 
the present case he was sent up as an 
accused person. Moreover the learned 
Judge who decided that case observing 
his judgment that if the accomplice bad 
been sent up as an accused person, his 
evidence would have been inadmissible. 

I hold therefore that Musa remained 
an accused person up to the time of his' 
giving evidence, and that he was con-i 
sequently not a competent witness and 
his evidence is inadmissible. 

Musa’s evidence being eliminated, there 
does not appear to he sufficient evidence 
to support the convictions. Certain arti¬ 
cles alleged to he stolen property were 
found in the petitioners’ possession, but, 
they do not appear to be really capable! 
of identification. A piece of twill found 
in Mahandu’s house is alleged to be Dalip 
Singh s because another piece, which 
looks as if it had been torn from the 
former and was found in the possession of 
Musas cousin Nura, has the number 9200. 

(1) U906] 33 Cal. 135S=4 Cr. L. J. 145. 

(2; [1904] 21 P. R. 1904 Cr.=l Cr. L. J. 10C6' 
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stamped on it, and cloth bearing that 
number was part of the stolon property. 
As to this it is sufficient to say that the 
number 9200 was stamped on the cloth, 
not by Dalip Singh but by the manufac¬ 
turer, and cloth bearing that number 
would be procurable from many other 
shops, so that the presence of the number 
on the cloth is no proof that the cloth is 
the property of Dalip Singh. The same 
remark applies to a dopatta found in 
Mahandu’s house bearing No. 709, and 
to a piece of malmal found in Nura’s 
trunk bearing No 33000. A piece of 
chintz is also mentioned by the learned 
Sessions Judge, but it does not appear to 
be identifiable. With regard to Raju, 
son of Jallu, I do not find any evidence 
to show that the articles produced by 
him have been identified as part of the 
stolen property. 

With regard to the articles produced 
by Mutalli, all that the learned Sessions 
Judge says is that several answer to 
the general description entered in Dalip 
Singh’s list. This is clearly not a suffi¬ 
cient identification. Two articles were 
found in the possession of Raju, sou of 
Alawal, namely a piece of malmal and a 
grey flannel shirt. The former has no 
particular distinguishing mark, and Dalip 
Singh only professes to identify the 
latter by the pattern of the material. It 
istherefore not establishedthat any of the 
petitioners took part in the burglary or 
received possession of the stolen jiro- 
perty. I accept tho application, set aside 
the convictions and sentences and acquit 
the petitioners. 

R.M./r.K. Conviction set aside. 

A. I R. 1920 Lahore 217 

Shadi Lal, 0. J. 

Des Baj —Defendant—Appellant. 

V. 

Jaimal Suigh and others —Plaintiff 
and Defendants—Respondents. 

Second Appeal No. 91 of 1920, Decided 
on 25th May 1920, from decree of Senior 
Sub-Judge, Gurdaspur, D/- 9th October 
1919. 

(a) Landlord and Tenant—Nonpayment of 
rent does not determine tenancy nor amounts 
to adverse possession. 

Mere nonpaymeut of rent dose not per so 
amount to a determination of the tenancy, or 
constitute adverse possession on the p.art of the 
tenant. C P 217 C 23 

(b) Limitation Act (9 of 1908), Art. 139— 
Mortgagor remaining in possession as tenant 
“~Two rent notes executed—Suit forrent and 


ejectment—Art. 139 held applied—In ab¬ 
sence of proof that tenancy was determined 
12 years ago claim held to be in time. 

On 17ll) April 18R0 the aiicc.stor of ilio ilc/en- 
dants inortRURpd the hoiipc in dispute to the 
grandfather of tho plaiutiil. Tlio nicrtKago was 
withfpos.<iession but the mortgager rc-laiiicd pi-s- 
session as a tenant and executed two ront-doc-ds 
ou 20th July 18S7 and .‘list October 180J1 res¬ 
pectively. The plaintiff now sued for recovery cf 
rent and ejectment of defoudauts from the house: 

Ilehl: (1) that the suit was governed by 
Art. 139 Soh. 1 . Lim. Act; (2) that as the 
defendants had failed to establish that the ton- 
ancy was determined more than 12 years before 
tho institution of the suit, tho suit w:is\\ithin 
time; 2G Mad -188, h'vU\ :52 /. 85, 

Lr 217 c 

Amar Nath Chopra —for .\i)i)ellant. 

Faqir Chand —for Respondents. 
Judgment.— On 17th April 18B0 
Ichhru Mai, the ancestor of the defen¬ 
dants, mortgaged the house in dispute to 
Bawa Hardas Singh, the grandfather of 
the plaintiff. It appears that the mort¬ 
gage was with possession, hut the mort¬ 
gagor retained possession as a tenant. 
Two of the rent deeds executed by the 
mortgagor on 20th July 1S87 and 17th 
Kafcak Sambat 1850 (31st October 1893) 
respectively are on tlie record. The Sub¬ 
ordinate Judge finds that both these 
documents were executed by the mort¬ 
gagor. The present suit is for the eject¬ 
ment of the tenant, and tl^ere can he no 
doubt that the suit is governel by Art. 139,' 
Sch. 1, Lim. Act. The question, which! 
requires determination, is whether the^ 
tenancy had been determined more than 
12 years prior to the institution of the 
suit. Now, it is true that no rent has 
been paid since 1893, but it has been re¬ 
peatedly held that a mere nonpayment 
of rent is not per se a determination of 
the tenancy. It is clear th.at the tenancy 
was not for a fixed term, and it has not 
been shown that it was legally deter¬ 
mined in one of the modes specified in 
S. Ill, T. P. Act. It appears that the; 
tenancy was a tenancy-at-will and as the 
defendants have failed to establish that! 
it was determined more than 12 years 
before the institution of the suit or that 
they repudiated the landlord’s title, the 
suit must be held to be within time: vide 
Bamaswami Naik v. Thayammal (l). 
The Subordinate Judge has held that the 
defendants have not succeeded in show, 
ing that their possession was adverse to 
thelandlord, and there can he nodoubt that 
a more nonpayment of rent by a tenant 

(1) [19033 26 Mad. 488. 
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does not constitute adverse possession. 
The judgment in Umar Bakhsh v. Baldeo 
Sinrjli (2), relied upon by the learnel 
vakil for the appellant, proceeds upon the 
peculiar facts of that case and has no ap¬ 
plication to tlie case i)efore me. For the 
aforesaid reasons I confirm the decree of 
the lower appellate Court and dismiss the 
appeal with costs. 

p.m. 'r.k. Appeal (liwiissed. . 

■;e) [I'Jlol 97 r. R. 1915=32 I. C. .35. 

A. I. R. 1920 Lahore 218 

Abdul Raoof, -T. 

Ilixko and another —Plaintiffs— Appel¬ 
lants. 

V. 

^.irjahia and others — Defendants— 
Respondents. 

Second Appeal No. 869 of 1919, Deci¬ 
ded on 11th February 1920, from decree 
of Dist. Judge, lloshiarpur, D/- 13th Jan¬ 
uary 1919. 

Custom (Punjab)— Alienation— Ancestral 
properly—Four mortgages by father, first 
being possessory mortgage while other three 
being further charges in lieu of rent and in¬ 
terest due on first mortgage—Rent enhanced 
every time ne\^ deed executed—Sons suing 
for declaration that mortgages did not affect 
them — Father found extravagant— Mort¬ 
gagee had to prove that rent charged was 
fair and that there was necessity for increas¬ 
ing rent every time — Subsequent three 
mortgages could not be said to be for necessity 
and so were not binding on sons. 

Plainlids suod for a doclaration that four 
mortgage deeds executed by their father shall 
not affect their reversionary rights. The first 
was a possessory mortgage while the other three 
were deeds of further charge, the consideration 
being cbiorty rent and interest due under the 
•first mortgage. It appeared that the rent was 
enhanced every time a new deed was executed. 
The fir.at Court finding that the land was ances¬ 
tral and that the mortgages were not proved to 
have been for necessity, gave the plaintiff a 
decree On appeal the District Judge agreed 
with the Court of first instance as regards the 
first deed but held that both consideration and 
necessity bad been proved with regard to the re¬ 
maining three and modified the decree accord¬ 
ingly. The plaintiffs preferred a second appeal 
to the High Court: 

Hchf: (l) that the mortgages being in favour 
of the defendants themselves, they ought to 
have clearly established by evidence that the 
rent charged was fair and that there was neces¬ 
sity for enhancing the rate of rent after every 
three years; IP 219 C 2J 

(2) that the mortgagor having been proved to 
be extravag.ant and it not being shown that he 
managed his property well and carefully, it 
could not bo said that the subsequent three 
mortgages were for necessity and that therefore 
•they v/ere not binding on the plaintiffs: 97 F. R. 
1901, Disf. LP 220C1] 


Shuja-iid-Din —fox* Appellants. 

Fakir Ghand —for Respondents. 

Judgment. —This was a suit by the 
plaintilfs for a declaration that four 
mortgage deeds, dated 24th May 1906, 
23rd July 1910, 18th January 1913 and 
23rd October 1915, executed by their 
father, mortgaging 37 kanals 15 raarlas 
of ancestral land, shall not be binding 
on them after the death of their father. 
The suit was resisted by the mortgagees 
on the ground that the land was not an¬ 
cestral and that the mortgages were 
male for consideration and necessity and 
therefore binding upon the plaintiffs. 
The Court of first instance held that the 
land was ancestral, that the mortgages 
were not proved to have been made for 
necessity and passed a decree in favour 
of the plaintiff in the terms of the relief 
claimed in the plaint. On an appeal by 
the defendants, the lower appellate 
Court agreed with the Court of first in- 
stanceas regards the mortgage deed dated 
24th May 1906, in holding that neces¬ 
sity had not been establishel but as re¬ 
gards the remaining three mortgages the 
appellate Court took a different view and 
held that both consideration and neces¬ 
sity had been proved. It accordingly 
modified the decree passed by the Court 
of first instance. The appellate Court 
therefore gave a decree in favour of the 
plaintiffs for a declaration that only the 
mortgage deed dated 24th May 1906 
shall not affect the reversionary rights 
of the plaintiffs on the death of their 
father Partaba. The claim relating to 
the remaining three mortgages was dis¬ 
missed. Two appeals have been pre¬ 
ferred from the decree efthe lower appel¬ 
late Court to this Court: (l) by the de¬ 
fendants taking exception to that por¬ 
tion of the decree by which the mort¬ 
gage deed, dated 24th May 1906, had 
been held not to be binding on the plain¬ 
tiffs; and (2) appeal by the plaintiffs 
challenging the decree of the lower ap¬ 
pellate Court dismissing their suit rela¬ 
ting to the other three mortgages. 

So far as the appeal of the defendants- 
appellants relating to the mortgage deed 
dated 24th May 1906 is concerned, there 
:3 very little room for argument. The 
decision of the appellate Court is based 
upon findings of fact which cannot be 
challenged in second appeal. The mort¬ 
gage money, Rs. 700, was made up of two 
items, namely Rs. 300, due on two bonds 
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oxecutocl three clays before the mortgage 
in (luestion, namely on 21st May 1906 
The defendants atteinpted to prove tliat 
these sums wore rec^uired for the pay¬ 
ment of a decree. The decree however 
was never produced. Some oral evidence 
was given in proof of the consideration 
and necessity. Both the Courts below 
agreed in disbelieving the evidence. The 
second item of Rs. 400 is said to have 
been paid before the Sub-Registrar in 
cash, but the purpose for whicli the sum 
was borrowed was not mentioned in the 
deed. Evidence was called to prove 
that this sum was required by Paitaba 
to meet the marriage expenses of his 
daughter. It was, however clearly 
'brought out in the evidence that the 
marriage of Partaba’s only daughter had 
taken place in Sambat 1952, long before 
the execution of the deed of mortgage. 
Necessity therefore was nob proved with 
I'egard to either of the items. The two 
Courts below were therefore fully justi¬ 
fied in decreeing the claim of the plain- 
titTs with regard to the mortgage of 
Rs. 700. There is no force in the appeal 
of the defendants-appellants which must 
therefore be dismissed. 

As regards the remaining three mort¬ 
gages, the two Courts have differed and I 
have to decide whichof the two Courts has 
arrived at correct conclusion. These three 
mortgages were also executed in favour of 
the same mortgage in whose favour the 
possessory mortgage dated 24th Alay 
1906 had been executed. The mortgage 
dated 23rd July 1910 is for Rs. 232-8-0. 
It is composed of four items : Rs. 186 
due on account of three years’ rent on 
the land comprised in the original mort¬ 
gage deed, Rs. 20 stated to have been 
taken beforehand for what purpose no 
one knows, Rs. 20 were paid in cash 
before the Sub Registrar, and Rs. 6-8-0 
for deed expenses. The Court of first 
instance hold that the original mortgage 
dated 24th May 1906 having been held to 
be invalid, Rs. 186, being the rent of the 
mortgeged land, must necessarily bo dis¬ 
allowed. No necessity was proved for 
the two items of Rs. 20 each. 

The third deed, dated 18th January 
1913, was for Rs, 270 composed of two 
items, Rs. 231 representing rent for three 
years in respect of the mortgaged land, 
Rs. 39 were taken beforehand and it 
was not shown by evidence for what 
necessary purpose the latter sum was 


borrowed. Tlie foruth mortgage dated 
23rd October 1915, was for Rs. 280 com¬ 
posed of three items, Rs. 2()1 rout for 
three years,.Rs. 13 cash, and Rs. (> <1eod 
expenses. No necessity was proved for 
the Rs. 1-3 taken in cash. Witli regard 
to the item representing the rent for 
three years, in each of these mortgages 
there is one fact clearly noticeable. For 
first three years rent is charged at Rs. 02 
a year in the next mortgage the rent is 
calculated at Rs. 77 a year and in last 
and the fourth mortgage the rent is rnon-i 
tioned at Rs. 87 a year. T’lie morbgagel 
being in favour of the defendants them¬ 
selves. they ouglit to have clearly ostah-^ 
lished by evidence that tlie rent charged 
was fair and that there was necessity for: 
enhancing the rate of rent after overyl 
three years. There is entire absence ofj 
any evidence on this point. The Court 
of first instance accordingly held that 
these mortgages were nob binding upon 
the plaintiffs. The lower appellate 
Court disagreed with the Court of first 
instance with regard to these three mort¬ 
gages on the ground that having mort¬ 
gaged the whole of -his land bo the mort¬ 
gagees, Partaba was left w'itlioub any means 
of maintaining liimself and his family 
and that therefore he was driven to take 
the land on lease from the mortgagees. 
It therefore came to the conclusion that 
the amount had been taken for necessity. 
As regards the other small items men¬ 
tioned in the three deeds, the lower 
appellate Court held that they were too 
petty to be taken notice of. ft lias l)een 
contended on behalf of the defendants 
that, having regard to the fact that 
Partaba was left without any means to 
support himself and his family, the three 
mortgages in question must be taken to 
have been executed for necessity. In 
support of this argument the learned 
vakil for the defendants has relied upon 
Piram Diita v. Moti (l). 

I have read this ruling carefully and 
I fail to see that it in any way helps the 
case of the defendants. In that case it 
was not shown that the mortgagor had 
been guilty of extravagance or immora¬ 
lity. It was positively found that he 
managed the affairs of his family care, 
fully, and economically, bub owing to his 
slender circumstances had to borrow 
money to meet the expenses of his family. 
Ip this case t he facts are quite the con- 
(l) U901] 97 P. R. 1901. 


t 
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trary. It has been shown that the 
mortgage for Rs. 700 by Partaba had net 
been made for any legal necessity. The 
whole of the property had been mort¬ 
gaged without any -apparent need. The 
[charge of extravagance therefore is fully 
inade out against him. It is not shown 
■ in this ca?e that Partaba managed his 
^property well and carefully. The rea¬ 
sons given by the lower appellate Court 
a])pear to he wholly inadequate. I theie- 
fore accept the appeal of the plaintiffs 
and set aside the decree of the lower 
appellate Court with respect to the mort¬ 
gages of 191U, 1913, and 1915 and res¬ 
tore that of the first Court with costs. 

R.M./R.K. Appeal accepted. 

A. 1. R. 1920 Lahore 220 (1) 
Shadi IjAL and Dundas, JJ. 

Miran Ditta and another —Plaintiffs— 
Appellants. 

•V. 

Bihari Lai and another —Defendants 
—Respondents. 

Second Appeal No. 1189 of 1916, De¬ 
cided on 21st July 1919, from decree of 
Dist. 'Tudge, Hissar, D/- 3rd March 1916. 

(a) Limitation Act (1908), S. 6—Plaintiff 
should be minor to take advantage under 
S 6. 

A plaintiff cannot take advantage of the ex¬ 
emption provided for by S. 0 unless he is a minor 
and was in existence at the time whenthe ligbtto 
sue accrued. [P 220 C 2 ] 

(b) Limitation Act (1908). S 6 -Right to 
sue accruing before birth—Minor cannot 
take advantage under S. 6. 

A minor is not entitled to the benefit of S. G 
in respect of a right to sue which accrued before 
his birth. 229 C 2 ] 

Nanak Chand for Appellants. 

Muhammad Shafi and M. Shah Niioaz 
—for Respondents. 

Judgment. On 22nd September 
18S6 one Phuman, a collateral of the 
plaintifls, mortgaged the land in dispute 
by way of conditional sale. After the 
expiry of the period fixed for the pay¬ 
ment of the mortgage money the mort¬ 
gagee took foreclosure proceedings and 
after the expiry of the year of grace he 
instituted a suit for possession as owner, 
and obtained a decree on 3rd February 
1893. In execution of the decree he got 
possession of the property, which resul¬ 
ted in a mutation attested in his favour 
on 19th December 1893. The alienor 
died in 1901, and the plaintiffs, who 
were born after the date on which the 
mutation referred to above was effected 


in favour of the alienees, instituted th& 
present suit in August 1914 for posses¬ 
sion of the property. The sole question 
for determination is whether their suit 
is within time. Now, considering that 
the alienor died after the enforcement of 
the Punjab Limitation Act 1 of 1900, 
we have no hesitation in holding that 
the action is governed by the provisions- 
of that Act. The terminus a quo is 
therefore the date of the mutation and 
the suit is clearly barrel by time. 

It appears that one of the plaintiffs, 
^liran Ditta, was horn in May 1894, and 
Mr. Nanak Chand for the appellants con¬ 
sequently contends that, as Miran Ditta 
was in his mother’s womb in December 
1893 when the mutation was effected, he 
is entitled to invoke the assistance of 
S. 6, Lim. Act, and that the period of 
limitation should be counted from the 
date of the cessation of minority. This 
contention is. in our opinion, erroneous 
and must be rejected. The principle of 
law is perfectly clear that a plaintiff can¬ 
not take advantage of the exemption, 
unless he is a minor and in existence at 
the time when the right to sue accrues 
and that a minor is not entitled to the 
benefit of the provisions of S. 6 in res¬ 
pect ol a right to sue which accrued be¬ 
fore his birth As observed above, the 
period of limitation in this case began to 
run in December 1893 when neither of 
the plaintiffs was in existence, and S. 6, 
Lim. Act, has consequently no applica- 
tion. We therefore affirm the decree of 
the lower appellate Court and dismiss- 
the appeal with costs. 

r.m./r.K. Appeal dismissed. 

A. I. R 1920 Lahore 220 (2) 

Shadi Lal and Broadway. JJ. 

Darbari Lal and others —Plaintiffs 
Appellants. 

V. 

Wasu Malik — Defendant — Respon¬ 
dent. 

First Appeal No. 603 of 1917, Decided 
on 19th April 1920, from decree of Sub- 
Judge, First Class, Multan, D - 17th 
November 1915. 

(a) Arbitration—Award embodying agree" 
ment between parties is valid. 

The fact that an award embodies an agree- 
ment arrived at between the parties does not pre¬ 
vent it being a valid and binding award: 22 AlU 
224,i-’off. 1P 222 C1] 

(b) Civil P. c. (1908), O. 6,R. 17 —Suit for 
rendition of accounts of partnership and for 
recovery of money—Dispute already 



Darbari Lal 

to ftrbitration and award accepted and signed 
by parties Award is binding and suit is not 
maintainable Plaint can be amended so as 
to embody prayer for decree in accordance 
with award. 

An award, when delivered, is binding upon the 
parties. 

The law relating to the amendment of plead¬ 
ings. as contained in O. 6 , R. 17. Civil P. 0., con¬ 
fers a plenary authority upon the Court to allow 
a party to alter or amend his pleadings in sucli 
manner and upon such term^ as may be just, 
and the amendment may be allowed at anv stage 
of the proceedings. 

An amendment should always be allowed if 
thereby the real substantial question can be 
raised between the parties and muUiplicitv of 
legal proceedings avoided. 

Plaintiffs sued their quondam partner for ren¬ 
dition of accounts of the partnership and for re¬ 
covery of money due to them. It appeared that 
the dispute had been referred to the arbitration of 
one L who had given an award on 30th Septem¬ 
ber 1914, which award was accepted by the par¬ 
ties and signed by them in token of their assent. 
The suit was instituted on 1 st Octobee 1911: 

Hcfd: ( 1 ) that the award was binding on the 
parties and the suit could not be maintained. 
(2) That the plaint could be amended so to 
embody a prayer for a decree in accordance with 
•the award and that such decree could be passed. 

[P 222 C 1 , 21 

Gokal Chand Narang —for Appellants. 

Jag an ^^ath for Tek Chand —for Res¬ 
pondent. 

Judgment.— The plaintiffs, Darbari 
Lal and his two brothers, brought this 
ftotion against their quondam partner 
Wasu Malik for a rendition of the ac¬ 
counts of the partnership and for the 
recovery of the money due to them. The 
partnership was dissolved on 24th Sep¬ 
tember 1911 and the suit, which was 
instituted on 1st October 1914, the first 
day on which the Courts reopened after 
the summer vacation, was undoubtedly 
within time. In answer to the claim the 
defendant pleaded that the dispute bet¬ 
ween the parties had been referred to 
the arbitration of one Lorioda Ram, 
who had given his award on 30th Sep’ 
tember 1914, which award was accepted 
by 'the parties and signed by them in 
toked of their assent. The defendant 
consequently contended that the award 
operated as a bar to the suit for the ren¬ 
dition of accounts which'could not there¬ 
fore be maintained. The Subordinate 
Judge holds that the arbitrator delivered 
ft valid award according to which a sum 
of Rs. 5,000 was duo to the plaintiffs, and 
that in the face of this award the suit 
for rendition of accounts does not lie. 
The learned Judge has however granted 
the plaintiffs a decree in terms of the 
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award, ^ Both parties are dissatisfied 
with this decree and have appealed to 
this Court. 

Tlie sole question raised in the appeal 
preferred by the plaintiffs is whether a 
valid award was given by the arbitrator 
Lorinda Ram. Now the evidence of a 
large number of witnesses, including the 
arbitrator himself, shows that on 30fch 
September 1914 an award was written 
on a stamj! paper of tlio value of Ks. 5 
and tiiat it was signed not only hy the 
arbitrator and witnesses but also hy all 
the throe plaintiffs and the defendant. 
The document was tlien taken to the 
office of the Suh.Registrar for registra¬ 
tion. but on account of some defect it 
could not be registered on tliat day. The 
evidence shows that the plaintiff Budhu 
Ram then seized the document and made 
an attempt to snatch it away from Lo¬ 
rinda Ram, with the result that it was 
torn into two pieces, one of which re¬ 
mained with the arbitrator and the other 
was taken away by Budhu Ram. The 
portion which remained with the arbitra- 
tor has been iiroduced in evidence and 
the whole of the award has, in so far as 
the material terms are concerned, been 
reconstructed with the help of an entry 
in the scribe’s register containing the 
purport thereof. We may say at once 
that there is no longer any - dispute as to 
the terms of the award, but the plaintiffs, 
while admitting their signatures to the 
document, relate a curious story as to 
how it was destroyed. They state that 
the document, which they signed, con¬ 
tained blanks which were subsequently 
to be filled up after obtaining the con¬ 
sent of both the parties. The arbitra¬ 
tor^ however, without consulting the 
plaintiffs, fixed the amount due to them 
at Rs. 5,000 and asked the plaintiffs’ 
agent, Kanhya Lal, to enter that amount 
in the deed and to fill up the blanks ac¬ 
cordingly. The plaintiffs further state 
that when they learnt of it they pro¬ 
tested, and the arbitrator in disgust said 
that he was not going to settle their dis¬ 
pute and himself tore up the document 
into two pieces. 

^ TIow this version whicli depends en¬ 
tirely upon the testimony of the plain¬ 
tiffs and their agent Kanhya Lal. receives 
no support whatsoever from any inde¬ 
pendent witness. On the other hand 
the defendant’s account of the affair is 
not only a probable one, but is borne out 
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by a large number of reliable witnesses. 
It is (lillicult to belive that the plaintiffs 
who are men of business, wouUl sign a 
document which contained blanks and 
did not specify the amount due to them. 
At any rate it is clear that the onus 
rested on them to establish their version 
and they have entirely failed to dis¬ 
charge it. It appears that the arbitra¬ 
tor did not make any independent in- 
(juiry into the matter in controversy bet¬ 
ween the i)arties, bub the fact that the 
award embodies an agreement arrived at 
between the parties does not prevent the 
award being a valid and binding award 
heeween the parties: vide inter alia ^o- 
bardhan Das v. Jai Kishin Das (l). 
Upon an examination of the evidence ad¬ 
duced by the parties we have reached the 
conclusion that the arbitrator delivered 
an award, which was agreed to by the 
parties and was signed by them in token 
of their consent. An award when deli¬ 
vered is binding upon the parties, and it 
is not therefore necessary to determine 
whether it was the arbitrator himself or 
Ithe plaintiff’ Budhu Ham who destroyed 
the i)aper containing the terms of the 
award. The defendant has succeeded in 
proving the essential terms of the award 
and we concur in the conclusion of the 
learned Subordinate Judge that the suit 
for rendition pf accounts cannot be main¬ 
tained. This finding disposes of the ap¬ 
peal preferred by the plaintiffs. 

On behalf of the defendant it is con¬ 
tended that as the action was for a ren¬ 
dition of accounts and as the plaint did 
not put forward any claim for a decree 
in accordance with the award, the Sub¬ 
ordinate Judge should not have granted 
a decree in terms of the award, but 
should have dismissed the suit in toto. 
Now it is true that the plaint does not 
expressly contain any alternative claim, 
but the omission is probably due to 
the fact that though presented to the 
Court on 1st October, it was really 
drafted before 30bh September 1914 
when the award w’as delivered. There 
can however be no doubt that if the 
plaintiffs had added a prayer for the 
<»rant of a relief in terras of the award, 
which the defendant himself had set up 
to defeat the claim for rendition of ac¬ 
counts, the latter could have no possible 
answer to it. It is to be observed that 
what the plai ntiffs wanted was to reco- 

(1) 22 All. 224.^ 


ver such sum of money as may be found 
duo to them from the defendant, and the- 
only question was whether that sum had 
already been determined by the arbitra¬ 
tor or should be determined by the Court 
after a scrutiny of the accounts. , 

The law relating to the amendment of! 
pleadings as contained in O. 6, R. 17,' 
Civil P. C., confers a plenary authority! 
upon the Court.to allow a party to alter orj 
amend his pleadings in such manner and 
upon such terms as may be just and the 
amendment may be allowed at any stage 
of the proceedings. The Courts ’do not 
exist for the sake of discipline bub for 
the sake of deciding matters in contro-j 
versy, and an amendment 'should always 
be allowed if'thereby the real substantial 
question can be raised between the par¬ 
ties and multiplicity of legal proceedings 
avoided. It was probably for this reason 
that the learned Subordinate Judge acce¬ 
ded to the request for a decree in accord¬ 
ance with the award, and Mr. Gokal 
Chand Narang for the plaintiffs, in order 
to avoid all possible objections, has made 
an oral application to amend the plaint. 
There is absolutely no reason why this 
request should be refused, and why we 
siiould nob affirm a decree, to which the 
defendant himself could have no real ob¬ 
jection, considering that it proceeds upon 
a document upon which he himself placed 
his reliance. Viewing the plaint as em¬ 
bodying a prayer for a decree in terms of 
the award we uphold the judgment of the 
lower Court and dismiss both the appeals. 
We leave the parties to bear their own 
costs in this Court. 

R.M./r.K. Appeal dismissed. 

A. 1. R. 1920 Lahore 222 

Chevis, J. 

Daulat —Convict—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Potn. No. 1088 of 
1920, Decided on 11th December 1920, 
from order of Sess. Judge. Gurdaspur, 
D/- 8th June 1920. 

Criminal P. C. (1898), S. 339 — Approver 
not complying with conditions of pardon — 
Sessions Judge has power to pass order of 
confinement. 

If ft Sessions Judge, before whom an approver 
has given evidence, 6nds that the approver bas 
not told the truth, he has power himself, to pass 
an order committing the approver to stand his 
trial. [P 229 C ll 

FazaUi Hussain —for Petitioner, 

Mahtah Singh —for the Crown.. 
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Judgment. — The learned Sessions 
Judge has come to the oonolusion that 
the approver has falsely accused two'per¬ 
sons of murder in order to screen others. 
So he has acquitted the two accused and 
passed an order committing the approver 
to stand his trial. The correctness of 
this procedure is questioned. Counsel 
for the petitioner quotes Einpernr v. 
Kathia (l) and Emperor v. Abavi Bha- 
shan Chiickerbutty (2) ; according to 
these judgments the Sessions Judge is 
bound to discharge the approver, though 
a Magistrate can then make an inquiry 
and commit him. He also cites Habi- 
biUlah V. Eynpress (3), though I do not 
here find anything to support the conten¬ 
tion that a Sessions Judge before whom 
an approver has given evidence cannot 
order a commitment. Crown v. Kaln (4) 
and Chanan Singh v. Emperor (5) are 
authorities to the contrary, and, follow¬ 
ing them, I dismiss this application. 

R.M./r.K. Applioation dismissed. 

(1) L19061 30 Bom. GU^ Or. L. J. 340. 

(2) [1910] 37 Cal. S45=U Cr. L. J. 702=3 I.C. 
721. 

(3) C18851 15 P.B. 1395 Cr. 

(4) [1904 31 P.R. 1904 Cr.=:l Cr. L. J. 1082. 

(5) [1920] 1 Lah. 218=21 Cr. L. J. 613=56 
I. C. 774. 

A. I. R. 1920 Lahore 223 

Scott-Smith, j. 

Masta —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 549 of 1920, De¬ 
cided on 20th May 1920, by Sess. Judge, 
Ambala, D/- 25th March 1920. 

Criminal P. C. (1898), S. 488—Order based 
on husband’s agreement that maintenance 
partly in kind and partly in cash should be 
paid is not proper. 

Au order for maintenance based on an agree¬ 
ment by the husband to pay to the wife some cash 
allowance together with something in kind is 
net a proper order under S. 488. 

Whore therefore the Magistrate’s order con¬ 
cluded by saying that the petitioner must give 
maintenance to his wife “amounting in all to 
Ra. 70 per annum,” but in the previous part of 
the order it was said that the petitioner bad 
agreed to give certain wheat and cotton and 
R». 10 cash and that in case of failure to pay in 
kind the petitioner shall pay money according to 
the market rate : 

Held : that the order was not one fixing main¬ 
tenance in accordance with S. 483 and could not 
be maintained. [P 224 C 1] 

Anant Ram —for Petitioner. 

Jagan Nath —for the Grown. 

Facts. —Mt. Indro, the wife of Masta 
petitioner, applied for maintenance. The 


case was compromised. She again ap¬ 
plied for mainfconanco, alleging that her 
husband would nocallow horto live in the 
house nor would ho allow her any main, 
tenanco. The husband accused thowifo 
ofalultory. The accused on conviction 
by Sardar Bahadur Sardar llarnam 
Singh, exercising the powers of an Hon¬ 
orary Magistrate of the First Class in 
the Ambala District, by order dated 14th 
November 1919, was ordered under 
S. 488, Criminal P. C . to pay Rs. 70 
annually as maintenance to the complain¬ 
ant. 

Grounds. —This is a petition for revi¬ 
sion of the order of an Honorary Magis¬ 
trate. First Class, Kharar, purporting to 
be under S. 488, Criminal P. C., and 
directing the petitioner to pay Rs. 70- 
annually as maintenance to his wife, Mt. 
Indro, respondent. It is quite clear that 
the parties have been litigating for some 
time past ; the wife endeavouring to get 
maintenance, and the husband bringing 
criminal proceedings against her and 
other persons, and alleging that she is 
living in adultery with his cousin, Mah- 
tabo. and his brother Mastan. I do not 
consider it necessary to go at any length 
into the proceedings ; since it seems quite 
evident that the older passed by the 
Honorary Magistrate cannot be enforced 
under S. 488, Criminal P. C. This is ap 
parent from the order itself. The order 
concludes by saying that petitioner must 
give maintenance to his wife "amounting 
in all to Rs. 70 per annum but in the 

previous part of the order it is said that: 
'ou bciug advised, the i)etitioner has .agreed to 
give certain wheat and cotton and R?. 10 casli;” 

and later on it says that 
“if at the time of harvest the petitioner fails to 
pay in kind, he shall pay in money according to 
the market rate.” 

It has been strongly denied before mo 
that the petitioner ever really assented 
to give any maintenance at all, but this 
is not really important, since there is 
abundant authority that an order of thisi 
kind could not be passed, and is not en- 
forcible. Amongst other rulings on this 
point, there are Mt. Fazalnnnissa v.j 
Chiragh Din (1) and Viramma v. Nar- 
ayija (2). For these reasons I accept the 
petition for revision ; and forward the 
proceedings to the High Court, with the 
recommendation that the Honorary Ma¬ 
gistrate’s order, dated 14th Nov ember 

(1) [1890 12 P.R. 1890 Cr. 

(2) [1883] 6 Mad. 263. 
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1919, be set aside and that the matter 
between the parties be inquired into and 
decided by a different Magistrate. An¬ 
nounced. 

Order .—The order is certainly not 
one fixing maintenance in accordance 
with R. 4S.S. Criminal P. C. The Magis¬ 
trate at the end of his order savs the 
[case is dismissel and struck otT the pend¬ 
ing tile, but T think there the word “dis- 
jmiss’' is a clerical error. For the reasons 
,given by the learned Sessions Judge, I 
jset aside tlie order of the Magistrate and 
idirect that the application be inquired 
into by another First Class Magistrate. 

R.M./r.k. Order set aside. 

A. I. R. 1920 Lahore 224 (1) 

WiLRERFORCE, J. 

Ka7ihajja and oi7icr5—Defendants—Ap¬ 
pellants. 

V. 


second appeal has been preferred and it is 
firstly urged that the lower appellate 
Court did not consider the exercise of the 
discretion which it jiossessed under S. 5, 
Dim. Act. It is true that there is no 
specific mention of S. 5 or of any sugges¬ 
tion that aconcession should be made there¬ 
under to the appellant. The omission 
however of such mention does not of it¬ 
self raise a presumption that the provi¬ 
sions of tlie section were nob considered. 
The appellant was represented l^y counsel 
and it is most probable that this' counsel 
asked for indulgence under S. 5. If the 
lower appellate Court considered the 
point, there is admittedly no ground fora 
second appeal. Counsel ui’ges that the case 
should be remanded for a consideration 
of this matter, but even if it were granted 
that the question was not considered, I 
do not think that a remand is necessary as, 
the matter being a legal one, it can be dis- 


Nur Muhammad and others —Plaintiffs 
—Respondents. 

Second Appeal No. 963 of 1920. Decided 
on 2nd December 1920, from decree of 
Dist Judge, Karnal, D/- 28th January 
1920, 

(a) Limitation Act (1908), S. 12 — Time 
spent in obtaining translation of judgment 
cannot be excluded. 

The time spent in obtaining a copv of the 
translation of tbe judgment appealed against can¬ 
not be excluded in computing the period of limita¬ 
tion for an appeal under S. 12. [P 224 O 1] 

(b' Limitation Act S. 5—Delay 

caused by applying for translation is not suf¬ 
ficient cause. 

The delay caused in filing an appeal by 
applying for a translation of the judgment ap¬ 
pealed against dne to ignorance or to carelessness 
cannot be excused under S. 5, Lim. Act, as an ap¬ 
pellant guilty of such delay cannot be said to 
have acted bonafide, i. e., with due care and 
attention. [P 224 0 21 

Nand Lai —for Appellants. 

Nanak Chand for GullU Ram —for 
Respondents. 

Judgment. —The appeal in this case to 
the lower appellate Court was time barred 
and even at the date of the judgment of 
the lower appellate Court no copy af the 
original judgment hid been pub in. The 
only excuse of the appellant was that he 
had applied by mistake for a translation 
of the judgment and that the delay was 
due to the preparation of this translation. 
The lower appellate Court rightly held 
that tbe time occupied in preparing the 
translation could nob be deducted under 
S. 12, Litn. Act. The appeal was there¬ 
fore dismissed. Against this decision a 


posed of by this Court. The only question 
on the merits is, whether the delay caused 
by applying for a translation of the judg¬ 
ment due possibly to ignorance or possibly 
to carelessness, is a sufficient cause with¬ 
in the meaning of S. 5. In my opinion, 
an appellant guilty of such delay cannot 
be said to have acted bona fide, i. e., with 
du6 care and attention. I therefore dis¬ 
miss the appeal with costs. 

R.M./r.k. Appeal dismissed. 


A. I. R. 1920 Lahore 224 (2) 

Shadi Dal and Broadway, J.J. 

Mt. Ganesh Devi and another —Plain- 
tiffs—Appellants. 

V, 

Darshan Singh —Defendant—Respon¬ 
dent. 


First Appeal No. 998 of 1917, Decided 
on 23rd April 1920, from decree of Sr. 
Sub-.Iudge, Jhelum, D/. 24th January 
1917. 


(a) Custom (Punjab)—Parties 
Hindus and not depending on 
Presumption is that they are 
Hindu law. 


high caste 
agriculture— 
governed by 


Whore the parties are high caste Hindus and 
do not depend upon agriculture for their liveli¬ 
hood, the ordinary presumption is that th^y are 
governed by the provisions of the Hinda law, 
and the onus rests heavily on the partv denying 
this to establish the existence of a custom at 
variance with that law. [p 225 C 2) 

Mere inaction, which may be due to various 
causes e. g. mutual good will or ignorance of the 
law, affords no indication of the jact that the 
rule of Hindu law has been abrogated and a 
custom at variance with it has taken its place. 

[P 226 0 2] 
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(b) Hindu Law—Partition—Kapur Khatris 
of Jhelum. 

Kapur Khatris of Jhelum District are governed 
by Hindu law in matters of partition. 

[P 22G C 1] 

(c) Custom (Punjab)—Proof of—To prove 
custom in which interests of female are in 
conflict with those of male, cogent evidence 
of assertion of her claim and denial is ne¬ 
cessary. 

In order to establish a custom wherein the in¬ 
terests of a female are in conilict with those of a 
male, it must bo shown by clear and cogent evi¬ 
dence that there was actually an assertion of 
her olaim by the female and a denial bv the 
male. [p 02 c C 21 

(d) ^ Hindu Law—Partition —Mother—Ac¬ 
cording to Mitakshara law mother cannot 
demand partition—Partition taking place at 
other’s instance—She is entitled to receive 
share. 

The rule of the Mitakshara law is firmly 
established that a mother is entitled only to 
maintenance until partition, and that she can 
never herself demand a partition. But if a 
partition takes place by the act of others, not 
being strangers, she will be entitled to receive a 
share, if the effect of that partition is to break 
up or diminish the estate out of which she 
•would otherwise be maintained. [P 225 C 2] 

Where therefore one of the cosharecs in a 
joint estate having applied for partition, the 
widow of the last male owner sued for a declara¬ 
tion of her title to a share in the estate: 

Held'. ( 1 ) that she had a right to claim a share 
equal to that of the other cosharers- 60 P. R. 
1895, Foil. (2) that as the widow was residing 
in the family house, the dsclaratory suit was 
maintainable. [P 226 0 ll 

Nand Lai —for App9llanfcs. 

Alukund Lai Puri —for Respondent. 

Judgment. —The dispute in this ap. 
peal relates to the estate of Sardar 
Bahadur Rattan Singh, a Kapur Kha.tri 
of Kala in the District of Jhelum, who 
l^^'-feaving house property as 
weTISaSSndel property. The following 
pedigree-table explains the relationship 
of the different persons interested in this 
litigation: 

RAJ RUP 

_I_ 

• 1 I I I 

Dal Singh. Mahbub H^lram Wazir* 

Singh. Rai. Singh, j 

S. B- Rattan Singh 
=Mb. GarJbsb Davi (Plff. No. 1). 


GuUb Singh. S. Sher Singh 

(Plff. No. 2.) 

Darshan Singh, 
minor, defendant. 

On the death of Rattan Singh his two 
sons Gulab Singh and Sher Singh became 
the joint owners of his estate, and upon 
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the former’s doatli in January 1014 his 
minor son Darshan Singh was rocordod 
as a joint owner with liis undo. It ap¬ 
pears tliat the family continued to bo 
joint until 1915, when on account of cer¬ 
tain disputes several applications wero 
made on behalf of the minor for the 
partition of the landed estate. Mt. 
Ganesh Devi, the widow of Rattan Singh 
taking advantage of the partition pro¬ 
ceedings, applied to the revenue oflicer 
praying that, as under the Hindu law 
she, on partition, was entitled to a share 
6(iual to that of eacli of her male descen¬ 
dants, she should be allotted land r 0 i)re- 
senting that share. Her application was 
rejected by the revenue oflicer on the 
ground that she was not recorded as a 
joint owner in the revenue reconls. and 
she was directed to institute a suit in 
the civil Court in order to obtain decla¬ 
ration of her title to a share in the estate. 

In compliance with that direction Mt. 
Ganesh Devi, along with her son Sher 
Singh, brought the present action against 
her minor grandson Darshan Singh to 
obtain a declaration that each of the 
three members of the family was en¬ 
titled to l/3rd of the estate on partition. 
This claim was resisted by the defendant 
on the ground that the parties followed 
custom, in accordance with which a 
female in the position of Mt. Ganesh 
Devi was entitled, not to a share in the 
estate, but only to maintenance. The 
Subordinate Judge has upheld this con¬ 
tention, and dismissed the suit, with the 
result that the plaintiffs have come up 
to this Court on appeal in order to show 
that the custom set up by the defendant 
has not been established. Now it is be¬ 
yond question that, as the parties are 
high caste Hindus and do not depend 
upon agriculture for their livelihood, the 
ordinary 'presumption is that they 
are governed by the provisions of the 
Hindu law. and the onus rests heavily 
upon the defendant to establish the exist¬ 
ence of a custom at variance with that 
law. The rule of the Mitakshara law isj 
firmly established that a mother is 
entitled only to maintenance until 
partition and that she can never her¬ 
self demand a partition. But if a 
partition takes place by the act of 
others, not being strangers, she will 
be entitled to receive a share, if the effect 
of that partition is to break up or dimi¬ 
nish the estate out of which she would 
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otherwise be maintained: vide Mayne s 
Hindu Lasv, Edn, btb para. 479. 

There can be no doubt that the defen. 
dant took proceedings for the partition 
of the joint estate, and that fact gave 
Mt. Ganesh Devi a right to claim a share 
equal to that of hersonor grandson: vide 
|Afi. P(7/ Devi Fakir Chanel {l). The 
vital (iiiestion for determination is wbe- 
■ther the right conferred upon her by 
jllindu law has been taken away by a 
Ivalid custom binding upon the parties. 
Now, we have carefully examined the 
evidence adduced by both the parties on 
this subject and reached the conclusion 
that the defendant, on whom the onus 
rested, has failed to discharge it. Our 
attention lias been invited by ^[r. Mu- 
kand fjal Puri for the respondent to ten 
instances (see pp. 24 and 25 of the paper- 
book where these instances are set out), 
six of which are said to relate to Kapur 
Khatris and the remaining four to Kliat- 
ris of otlier sub-castes. The first thing 
which strikes us with respect to tliese 
instances is the fact that there is not a 
single document to establish any of them, 
and a perusal of the testimony of the 
witnesses shows that, while they make 
bald statements, they do not give any 
particulars of the instances deposed to by 
them. Accordingly we are unable to as¬ 
certain the exact circumstances in which 
the females did not get their share. 
Now, it is a matter of common knowledge 
that a widowed mother among the Hindus 
ordinarily prefers to live with her sons, 
even if the latter effect a partition of the 
joint estate; and that she does not desire 
to assert against them her right to a 
share in the estate. Her inaction may 
be due to ignorance of her rights under 
the Hindu law or, as it sometimes hap¬ 
pens, to her desire to allow her sons to 
take the whole of the estate. 

Instances of the description described 
above cannot be regarded as a satisfac¬ 
tory proof of a custom contrary to the 
doctrine of Hindu law on the subject. 
Indeed, even the meagre information sup. 
plied by the witnesses for the defendant 
shows that in at least three instances, 
namely those relating to the partition 
of the estate of Hira Nand Khanna, Sak- 
bira Mai Malhotra and Shib Dial Mal- 
hotra, the mother either resided with one 
or other of her sons or made no objection 
to the sons dividing the whole of thA 
(i; U895] 60P. R. 1895. ‘ 


joint property among themselves; and wo 
think that semething very similar must 
have happened in other cases. In order 
to establish a custom of this kind, in 
which the interests of a female are in 
conflict with tliose of a male, it must be 
shown by clear and cogent evidence that 
there was actually an assertion of her 
claim by the female and a denial by the 
male. As observed already, mere inaction, 
which may be due to various causes, 

6. g. mutual goodwill or ignorance of the 
law, affords no indication of the fact that 
the rule of Hindu law has been abrogated 
and a custom at variance with it has 
taken its place. 

The plaintiffs have made an attempt to 
prove four instances in which the mother 
is said to have got a share along with 
her sons on a partition of the joint estate. 
Here again, the evidence, which is wholly 
oral, does not appear to be satisfactory, 
but as the learned Subordinate .Judge 
points out, there is at least one in¬ 
stance which has been satisfactorily 
established. It appears from the evi¬ 
dence of the plaintiffs’ witness Kirpal 
Singh that his father’s estate was divi¬ 
ded equally among his three sons and 
his widow, and that the witness’s mother 
is still alive and enjoys the profits of 
l/4th of the estate. This instance, in 
which the widowed mother got her share 
on partition equal to that of each of her • 
sons, is, in our opinion, entitled to great 
weight. It is certainly more valuable 
than half a dozen or more instances, in 
which a mother for some reason or other 
did not choose to assert her right and 
decided to live amicably with her sons. 

On an examination of the entire evidence 
before us, we are not satisfied that any 
custom depriving the mother of her share 
in accordance with Hindu law has been 
established. We cannot therefore con¬ 
firm the finding of the District Judge on 
the question on which the case has been 
fought out betw’een the parties. 

The only other matter urged by Mr. 
Mukand Lai Puri for the respondent is 
the contention that the plaintiffs should 
have filed a suit for possession and not 
for a mere declaration. Now, it is ad¬ 
mitted by the learned counsel that this 
objection has no application to the lan¬ 
ded estate and is confined to the housd 
property. There can be no manner of 
doubt that one of the plaintiffs, Sher 
Singh, is in joint possession of all th© 
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Sheo Ram v. Mt. Dhapan (Martineau, J.) 


houses; and he was not; therefore called 
upon to sue for possession. Further, 
Mt. Ganesh Devi is residing in the family 
dwelling house, and as her son Sher 
Singh, who does not dispute her right 
to joint possession, is propably in actual 
possession of the other houses, we 
consider that the suit for declaration 
was rightly brought, more especially 
when it is not shown that the minor 
defendant is in exclusive possession of 
any of the bouses. For the reasons re¬ 
corded above, we accept the appeal and 
grant a decree that the plaintiff, Sher 
Singh, is entitled to l/3rd of the joint 
estate, and that Mt. Ganesh Devi is en¬ 
titled, in the event of the joint estate 
being partitioned, to a similar share. 
As regards costs, we observe that Sher 
Singh’s right to a share in the estate was 
never disputed, and that the controversy 
was confined to the claim made by Mt. 
Ganesh Devi. Having regard to the 
value of that claim, we direct that the 
plaintiffs shall recover half the costs in¬ 
curred in both the Courts. 

R.M./r.K. Appeal accepted. 
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Martineau, J. 

Sheo jRam —Defendant—Appellant. 

V. 

Mt. Dhapan and others — Plaintiffs 
Respondents. 

Second Appeal No. 746 of 1919, Decided 
on 27th March 1920, from the decree of 
the Sr. Sub. Judge, Hissar, D/- 23rd 
December 1918. 

Cosharer *-* Village common land—Suit 
by aome proprietors for demolition of house 
built by another co-proprietor cannot be 
maintained without proof of special damage 
—Delay in suing amounts to acquiescence. 

A suit by some of the proprietors of a village 
for the demolition of a house built by another 
co-proprietor on the village common land is not 
mintainable without proof of special damage to 
the plaintiffs. 54 P. R. 1892; 33 P. P. .1901; 
44 I. C. 844 and 48 /. C. 418, Foil. LP 227 C 21 

Where it aopeared that the plaintiffs did not 
'raise any objection to the buiding of the house 
at the time and instituted their suit after five or 
six years: 

Held: that the plaintiffs by their conduct bad 
shown that 'they bad acquiesced in the building 
and that they were therefore not entitled to 
the relief they sought. LP 5127 0 2; P 228 0 1] 

Manohar Dal —for Appellant. 

Jagan Nath — for Respondents. 

Judgment. —The defendant Sheo Ram, 
one of the proprietors of the village of 
Majod, has built a kaoha house on the 


village common land, and some of the 
other proprietors sue for an injunction 
for its demolition. The suit wasclismissed 
by the first Court, but tlie Senior Sub. 
ordinate Judge on appeal Ims given the 
plaintiffs a decree. Sheo Ram has filed 
a second appeal in this Court. The Senior 
Subordinate Judge says that the plain¬ 
tiffs need not prove that the building 
erected by the defendant causes special 
damage. This is no doubt the view 
taken by a Full Bench of the Allahabad 
High Court in Bam Bahadur Pal v. Ham 
Shankar Prasad Pal (l) an 1 also in 
some rulings of thisCourt, such asChuhar 
Singh v. Dkaunkal Singh (2), and tlio 
proposition laid down in para. ;435 
of Rattigan’s Digest of Customary Law 
that a proprietor may be restrained by 
his cosharers from appropriating a 
vacant site to his own exclusive use is 
inconsistent with the proposition that 
cosharers cannot eject him without prov¬ 
ing special damage. But, on the other 
hand, -it was held in Hidayat AH Khan 
V. Basil AH Khan (3) that proof of sjie- 
cial damage is necessary and the same 
viewhas been taken in more recent rulings, 
such as Ram v. Pir Bakshi^^) and Majju 
V. Teja Singh {b)^a'\Lekhu y. Ilanwanta 
(6) and appears now to be generally ac¬ 
cepted by this Court. 

The Senior Subordinate Judge, while 
holding that special damage need not be 
proved says at the same time that the 
special damage in this case is obvious, 
because if the defendant builds a baithak 
for the use of guests and strangers, it 
may cause inconvenience to the village 
women in taking water from the well, 
which is near, besides interference to the 
villagers in other ways. His opinion, 
however, on this point is only conjectural 
and is not borne out by evidence. Want 
of proof of special damage is a suflScient 
reason for refusing an injunction, and 
another reason is the delay on the part 
of the plaintiffs in bringing the suit. 
They raised no objection to the building 
of the house at the time, and it was only 


after 5 or 6 years that they instituted 
their suit. Their conduct shows that 
they acquiesced in the building of the 
house bv the defendant, and they are 

(1) (.1905 

1 27 All. 688. 

(2) 1 

18851 

74 P. B. 1985. 

(3) 

18£2' 

54 P. R. 1892. 

(4) 

1901' 

1 33 P. R. 1901. 

(6) 1 

19181 

1 29 P. R. 1918=44 I. C. 844. 

(6) 1 

1918] 

1 114 P. R. 1918=48 I. C. 418. 
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not now entitled to ask for its removal. 

I -accept the appeal, set aside the decree 
of the lower appellate Court, and restore 
the decree of the first Court dismissing 
the suit. The plaintiffs will pay the 
defendant Sheo Ram’s costs throughout. 

R.M./r.K. Appeal allowed. 

A. I. R. 1920 Lahore 228 
Scott-Smith and Abdud Raoof, JJ. 

Ahdid Rahman and others —Plaintiffs 
—Appellants. 

V. 

Shahabuddin — Defendant — Respon¬ 
dent. 

First Appeal No. 1741 of 1916, Deci¬ 
ded on 24th March 1920, from decree of 
Senior Sub Judge, Rawalpindi, D/- 12th 
May 1916. 

(a) Arbitration—Award not signed by all 
arbitrators at sametime and place—Itdoesnot 
invalidate award—Civil P. C. Sch. 2, Para. 14. 

An award is not invalid simply because it was 
not signed on the same day and at the same 
place by all the abritrators. [P 232 C 21 

When therefore it appeared that both the arbi¬ 
trators had taken part in the examination of 
the accounts and had conjointly drawn up a 
draft of the award, which was subsequently 
faired out and signed by them though not at the 
same time : 

Held : that the arbitrators were not guilty 
of any misconduct and the award was a por- 
fectlv valid award and the Court was bound to 

a 

pass a decree in accordance therewith : 12 Mad. 
113 and 7 All 523, Dist. (P 232 C 2, P 233 C H 

(b) Civil P. C. (1908), O. 22. R. 3—Appel- 
- lant Mahomedan, dying leaving sons, daugh¬ 
ters and widow—Sons only brought on re¬ 
cord—Parties governed by custom—Appel¬ 
lants are justified in believing that they 
alone are sole heirs and appeal did not 
abate. 

The sole appellant in appeal died leaving five 
sons, two daughters and a widow. Application 
was made on behalf of the five sons to have 
their names brought on the record as legal re¬ 
presentatives of their deceased father. The ap¬ 
plication was granted subject to all just excep¬ 
tions. On the hearing of the appeal it was urged 
on behalf of the respondent that the appeal bad 
abated inasmuch as the names of the daughters 
and the widow, who were also heirs under ^la- 
homedan law, had not been brought on the re¬ 
cord : 

Held : that as the parties wore governed by 
Customary law, the appellants were justified in 
believing that they alone were the sole heirs and 
legal representatives of the deceased and that 
therefore the appeal did not abate. [P 229 C 27 

Sheo Narain —for Appellants. 

Nanak Chand —for Respondent. 

Judgment. —This is a first appeal 
from the decision of Mr. H. B. Anderson, 
Senior Subordinate Judge, Rawalpindi, 
dated 12th May 1916, and has arisen un¬ 
der the following circumstances : Mu- 
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hammad Din, the plaintiff and Shahab¬ 
uddin, the defendant, were partners in 
respect of a contract business of the 
Military Works Department, Murree. 
They held equal shares. The business 
had extended over a number of years bub 
no final settlement of accounts had taken 
place between the parties. In order 
therefore to have the accounts settled, 
they agreed to refer the matter privately 
to arbitration and by an agreement, dated 
6th December 1904, they appointed two 
arbitrators, namely, Ilam Din and Ali 
Ahmad, and empowered them to go into 
the contract accounts and decide what 
'vas due to one party from the other 
with reference to the accounts. In the 
agreement they stated that 

whatever amount both tho arbitrators will 
unanimously find as due from one party to the 
other with reference to the account will be ac¬ 
cepted by us and we shall abide by their decision 
without any objection.” 

In case of difference of opinion tho 
arbitrators were empowered to appoint 
an umpire. It appears that the arbitra- 
tois began to check the account books 
and other papers relating to the partner¬ 
ship business and had worked for three 
or four months, when the parties unani¬ 
mously asked them to postpone the arbi¬ 
tration proceedings until a final decision 
had been given by the Chief Court in a 
suit between the parties and one Nur 
Din who claimed to be a share in the 
partnership business. The arbitrators 
accordingly stayed the proceedings by 
the following order, dated 16th July 
1905 : 

*’ The proceedings are postponed pending the 
final decision of the case Muhammad THn 
v. Nur Din, as desired by the parties. The 
accounts will be settled between them and award 
given at any time they would wish after the 
the decision of the said case ” 

On 13th December 1914, the following 
application was made to the arbitrators : 

” We both the parties had appointed you 
arbitrators in writing in 1904 for checking the 
accounts relating to the Murree contract and you 
had for some time examined the accounts. 
Then the examination of the accounts was post¬ 
poned with our consent till the decision of the 
case of Muhammad Din v. Nur Din. Now 
that case has been decided by the Chief Court. 

It is therefore prayed that our accounts may 
now be checked and the award given.” 

This application was signed by both 
Shahabuddin and Muhammad Din, By 
the final decision of the Chief Court, 
Nur Din waa^awarded four-annas share in 
the partnership business and Shahabud¬ 
din and Muhammad Din were therefore 
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hold to have a half-share each in the 
remaining business after deducting the 
share of Nur Din. The arbitrators pro¬ 
ceeded to check the accounts and hear 
the objections of the parties. They are 
said to have given a unanimous award on 
24th January 1J15. Muhammad Din ac¬ 
cordingly made an application under 
para. 20, Sch. 2, Civil P. 0., to have 
the award filed in Court and to have a 
decree passed in the terms of the said 
award. This application, according to 
the provisions of the law, was registered 
as a suit between Muhammad Din plain¬ 
tiff and Shahabuddin defendant. After 
some preliminary proceedings before the 
Court below tho hearing of the suit was 
adjourned at the request of the defendant 
to enable him to file his defence. Even¬ 
tually a written statement was put in 
on his behalf on 6th May 1915. He con¬ 
tested the suit mainly on two grounds, 
namely, (l) that he had never entered 
into an agreement to refer the matter to 
arbitration; that lie had no knowledge of 
the arbitration proceedings and that the 
awai'd was not binding upon him; and 
(2) that the award was illegal inasmuch 
as the so-called arbitrators never sat to 
arbitrate, that no notice of the proceed¬ 
ings was given to the defendant, that no 
evidence was recorded in his presence, 
that no opportunity had been given to 
him to plead his cause or produce his 
evidence, that no account had been gone 
into in his presence and that the whole 
transaction being fictitious and bogus, 
the award relied upon was altogether 
null and void. Two issues were accord¬ 
ingly framed by the Court, namely, 
(l) Was there any valid reference to 
arbitration? (2) If so, was there any 
valid award thereon ? 

The Court decided issue 1, in fa¬ 
vour of the plaintiff and against the 
defendant. Issue 2 was decided against 
the plaintiff and it was held that there 
was no valid award on which the decree 
could be passed. The suit was accord¬ 
ingly dismissed and the present appeal 
was preferred to this Court by Muham¬ 
mad Din, the plaintiff. The sole plain¬ 
tiff, Muhammad Din, died on 20th March 
1919, leaving five sons, the present ap¬ 
pellants in the appeal, and two daugh¬ 
ters Mt. Aishan and Mt. Kararo Bibi and 
a widow Mt. Begam Bibi. An applica¬ 
tion under O. 22, R. 3, was made on be¬ 
half of the present appellants to have 


their names alone substituted in tho ap¬ 
peal in tlie place of their deceased father 
Muhammad Din, the sole appellant, in 
the case. The application was granted 
subject to all just exceptions, and tho 
names of the present appellants were 
brought on the record. On tlie appeal 
being called on for hearing a jireliminary 
objection was raised by Mr. Nanak Chand 
the learned counsel for Shahabuddin, 
respondent, that as the names of 'the 
daughters and the widow, wlio were also 
heirs of Muhammad Din under tho Maho- 
medan law, had not been brought on tho 
record along with the names of liis five 
sons, tho apjjeal must be hold to have 
abated. It was contended by him on 
the authority of Ghamandi Lai v. Amir 
Begam (l) and Haidar Hussain v. Abdul 
Ahad (2) that under O. 22, R. 3, all the 
legal representatives ought to have been 
brought on the record and as this was 
not done the appeal should bo dismissed 
as having abated. In reply to this pre¬ 
liminary objection, Pandit Sheo Narain 
on behalf of the appellants relied on the 
case of Musa la lieddi v. Uamayya (3) 
and argued that as the parties were 
governed by customary law and not by 
Mahomedan law, the appellants bona fide 
believed that they were the sole heirs 
and legal representatives of the deceased 
Muhammad Din and accordingly had 
made the application for substitution 
relying on that belief. In our opinion 
the decision in the Madras case applied 
to the facts of the present case. We 
accordingly overruled the preliminary 
objection and proceeded to hear the ap¬ 
peal on the merits. 

The decision on issue 2 has been chal¬ 
lenged in appeal on behalf of the appel¬ 
lants and that on issue 1 is contested on 
behalf of the respondent, for the learned 
counsel of the defendant Shahabuddin 
has tried to support the judgment of the 
Court below on the ground decided 
against his client. We have therefore to 
decide in this appeal both the issues 
raised in the Court below. The argu¬ 
ment addressed to us on behalf of the 
defendant-respondent on issue 1 was 
necessarily somewhat feeble, for tho evi¬ 
dence on the record in support of the 
view of the Court below was so over¬ 
whelming that the decision of the learn- 


( 1 ) 

( 2 ) 
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16 All. 211. 
30 All. 117. 
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Bed Subordinate Judge could not be seri¬ 
ously contested. The agreement for re¬ 
ference dated 6th December 1904 bears 
the signature of Shahabu'ldia and the oral 
evidence of the scribe Muhammad Husain 
fully proves its execution by him. The 
register of deeds kept by the scribe also 
bears the signature of the defendant and 
the genuineness of this signature is also 
testified to by him. The agreement, 
dated 12th January 1905, and the mukh- 
tarnama executed by Shababuddin in 
favour of Qutab Din on 28th April 1903 
liave also been proved by cogent evidence 
to have been executed by him. On 16th 
July 1903, Shababuddin made a state¬ 
ment before the arbitrators to have the 
arbitration proceedings postponed. Then 
on i-dth December I9l4 he joined the 
plaintifis in making an application re¬ 
questing tlie arbitrators to proceed with 
the arbitiation. The learned Subordi¬ 
nate Judge has felt some doubt as to the 
attestation of this application by Shahab- 
uddin, but even putting this last piece of 
evidence aside the remaining evidence, 
both oral and documentary, is so over¬ 
whelming and convincing that we hold 
that the^attenapt on the part of Shahab- 
uddin to deny the reference to arbitration 
is wholly futile and dishonest. After 
considering the evidence we find our¬ 
selves in complete agreement with the 
learned Subordinate Judge as regards the 
decision of this issue. The lower Court 
rightly rejected the plea of alibi sot up on 
behalf of the defendant, on the allega¬ 
tion that on the day of the execution of 
the agreenaent to refer, the defendant 
was not present in Rawalpindi. The 
entry in the register produced to support 
this plea does not appear to be genuine 
and cannot be relied upon. 

Issue 2 raises a question of some diffi¬ 
culty. The learned Subordinate Judge 
has felt some doubt as to the existence 
of the award on the date of the suit 
and has felt inclined to hold that Ali 
Ahmad, one of the arbitators, had not 
signed it at the time alleged by the plain- 
titT. Tne evidence of Ali Ahmad clearly 
shows that he had been won over 6y the 
defendant, as on the face of it it is clear 
that he made every attempt to destroy 
the case of the plaintiff by trying to 
make out that he had never taken part 
in the arbitration proceedings and that 
he had not signed the award at the 
time it was made. The Court below ap- 
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pears to have attached too much signifi¬ 
cance to the circumstance that Ham Din, 
the other arbitrator, in His statement, 
dated 27th April 1915, had not said a 
word about the completion of the award. 
The decision of the lower Court however 
is not very definite as to this point. 
We however, after considering the evi¬ 
dence, feel no doubt on the point and 
bold that the award had been completed 
before the institution of the suit. The 
evidence of Ali Ahmad, as we have men¬ 
tioned above, on the face of it appears to 
be partial to the defendant and is there¬ 
fore unreliable. The lower Court not 
being quite sure as to the correctness of 
its view on the pciut went on to hold in 
the alternative that 

“in any case it is, X think, quite clear that 
Ali Ahmed arbitrator did not sign the award on 
the same date or at the same place as Ham Din 
and this is in itself sufficient to invalidate the 
award.”- 

We are not prepared to accept this 
statement of the law by the learned Sub¬ 
ordinate Judge. In subport of his view 
he has relied upon Bhagwan Das v. Shiv 
Dial (4). In that case the award was 
impugned upon two grounds, namely (l) 
that it was not conclusive as to all the 
matters in dispute between the parties; 
and (2) that the arbitrators had signed it 
on different dates. It was held that the 
arbitrators having failed to decide all the 
matters in dispute between the parties 
and having left undecided the dispute as 
to two out of twenty-three cases of goods 
the avvard was bad in law. This decision 
was quite sufficient for the disposal of 
the question before them, but the learned 
Judges proceeded to decide the second 
point also and relying on Russel on Arbi¬ 
tration, p. 1C9, hold that the award was 
bad also for the reason that it bad not 
been executed at the same time and 
place. In our opinion the decision on 
the second point was unnecessary and 
went beyond the exigencies of the case. 
Even according to the passage at p. 169 
of Russell’s book, iill that appears to be 
necessary is that the arbitrators must all 
act together in order to pronconce a 
valid award. Atp. 230 of D C. Banerji’s 
Daw of Arbitration in India, Edn. 2, the 

rule of law on the subject is thus stated: 

“Where a case has been regularly beard by 
the arbitrators sitting together, evidence taken 
in the presence of all, and an award has been 

(4) A. I. R. 1914 Lah. 436=22 I. 0. 811=93 
P. R. 1913. 
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jnade, drawn up, and signed by them, the mere 
omission to sign the award at the same time 
and in each other’s presence does not necessarily 
invalidate the award.” 

Id support of this stateraeot of the 
law Bhabasundari Dasi v. Makhun Lai 
Dey (5) and 'Muthukiiiti Nayakan y.Acha 
Nayaka?i (6) are cited. At p. ‘231 of the 
book reference is made to observation of 
•Cookburn, C. J., in Uopper, In re (7) 
and the rule of law is stated in these 
words: 

“The concurrence of the arbitrators is the 
judicial act and signing is merely ministerial. 
All that is essential is that there must bo com* 
bined action of the arbitrators and judicial exer¬ 
cise of their minds upon the matter to be de¬ 
cided.*’ 

We have therefore, to see in this case 
whether the arbitrators did as a matter 
fact combine in the consideration of the 
materials on which they had to base their 
award. Ghulam Hussain's evidence 
Sprinted at p. 40 of the paper-book) gives 
a full account of the proceedings in arbi¬ 
tration. At p. 41 he is said to have 
stated that 

■“after the execution of Ex. P-A I used to go to 
the arbitrators whea they started going tbrough 
the accouuts. I made up the whole accounts and 
£ave it to the arbitrators. They looked tbrough 
the accounts but gave no award, as Muhammad 
Din aud Shababuddin asked them to postpone 
their decision till after the case brought by^ 

Din in respect of the same khata was decided. 

In his cross-examination he made a 
fuller statement as to how the accounts 
were prepared by the mukhtars ap¬ 
pointed by the parties and how they were 
checked and examined by the arbitrators. 
This being the most important point in 
this case, we give this portion of the 

statement in extenso: 

“VVo saw and went through the accounts in 
the housB in the city already referred to. There 
were about fifteen or twenty books. They were 
given to us by Muhammad Din and Shahabud- 
Din. Qu.tab Din also used to look through the 
accounts with me. This was alter theexecutionof 
Ex. P. A. aud Ex. r-3. Some of the accounts 
plaintiffs had at home and some were in kacberi. 
We got them from here. All these books were 
in the city bouse whoa we went there. I bad 
not met the arbitrators up to the time I went to 
the bouse. Wo are looking through the accounts 
for 3^ or 4 months During this time the arbi¬ 
trators used to come to see us here Ham Din 
used to come every second or third day and Ali 
Ahmad once a week. We prepared the accounts 
at the instiiuceof the arbitrators. Part of the 
accounts was prepared by Qutab Dio and part 
by me. We gave these accounts over to the 
arbitrators. They had come to the bouse and I 
B*ve them to them t here. The statements m 

(5) 8 B. L. K- 128. 

(6) 11899] 18 Mad. 22. 

(7) \.1867] 2 Q. B. 367. 
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Ex. P-8 were recorded by the arbitrator.s in the 
city house. Ham Din recorded the statement. 
The accounts shown mo, Ex. P 10, wore pre¬ 
pared by me. These are not all the accounts 
prepared by mo. These accounts were prepared 
by me in 1905. These accounts are only a part 
of the accounts prepared by me. Tho-^o accounts 
wore prepared by mo after the perus.al of the 
books. The arbitrators struck out a number of 
items in the accounts prepared by me and then 
asked me to prepare the accounts from the items 
left by them. The accounts Ex. P-IO were pre¬ 
pared before the statements in Ex. P-8 were 
recorded. Some of the accounts were prepared 
in 1914 also bv myself and Qiitab Din. Those 
accounts also comprised several pages. Wo made 
these accounts over to the two arbitrators. 1 do 
not remember to which of the two arbitr;\tor.s I 

made over the P.A. The parties did not 

say anything re acceptiug the accouuts as correct 
or not. Muhammad Din and Shahabud Din 
saw the accounts prepared by Qutab Dia aud 
myself in 1905. They looked through the ac¬ 
counts but did not object to any of the items 
therein. Fresh accounts were prepared in 1911 
as a part of the accounts had boou left undone 
in 1905.” 

Thus it is clear from this evidence 
that the accounts were fully gone into 
and checked. Ghulam Hussain was ap¬ 
pointed a mukhtar by the plaintiff 
Muhammad Din to ac*^ and look after the 
arbitration proceedings before tlie arbi¬ 
trators on his liehalf. Qutab Din was 
appointed by Shabab-ud-Din as his 
mukhtar to conduct the proceedings be¬ 
fore the arbitrators. Qutab Din has 
also been examined as a witness in this 
case. He also has described the pro¬ 
cedure as to the preparation of the ac¬ 
counts by the arbitrators. According to 
him the accounts were gone into for 
about 3 or Sh months by the arbitrators 
before the proceedings were postponed 
at the request of the parties to await tli® 
decision of the claim of Nur Din. When 
the preoeedings before the arbitrators 
were re-commenced at the request of the 
parties, the accounts were again gone 
into and checked. Ham Din, the arbi¬ 
trator, has also given a full account of 
tlie procedure adopted by the arbitra¬ 
tors in deciding the case referred to them. 
According to his evidence Shahab-ud- 
Din appointed Qutab Din as his mukhtar 
and Muhammad Din appointed Qazi Ghu¬ 
lam Hussain as his mukhtar. Shahab-ud- 
Din executed Ex. P.A. in favour of Qutab 
Din. If Ham Din is to be believed, the 
interest of Shahab-ud-Din was fully 
looked after by his Mukhtar Qutab Din, 
and this is corroborated by Qutab Din 
himself. Ham Din first gave his evi¬ 
dence in Court on 3rd December 1915 
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He "u-as again examined on 24th January 
1016, \vhen he stated that Ali Ahmad, 
the other arbitrator, used also to bo 
present when the kacha accounts used 
to be produced by the mukhtar before 
them. 

When the arbitration proceedings re¬ 
started in 1915, Ali Ahmad and he began 
comparing items in l^xs. P-10 and P-lO 
(a) with the Kahis of the parties. The 
examination of the books was conducted 
in the presence of the mukhtars of the 
parties in the haithak of the plaintiffs 
in the Sadr. After going through the 
accounts they were satisfied as to the 
correctness of the items in Exs. P-lO 
and P-10 (a) and they sat together in 
the Sadr haithak and drew up the arbi¬ 
tration award jointly. After tlie award 
was read, 11am Din took it to his house 
to write it out on a stamped paper. 
During the 'preparation of the draft Ali 
Ahmad made certain corrections with his 
own hand and so did Ham Din. After 
writing it on a stamped paper at his own 
house Ham Din took it to Ali Ahmad for 
his approval and signature. Ali Ahmad 
compared the fair copy with the origi¬ 
nal draft and pronounced it to be correct. 
The fair copy was left with AU Ahmad 
with the rest of the papers, and the evi¬ 
dence of AU Ahmad shows that after the 
institution of the suit he produced it in 
Court. In his statement made on 7th 
June 1915 Ali Ahmad totally denied 
having taken part in the examination of 
the accounts or having signed the award. 
When he was reminded that the fair copy 
of the award along with other papers 
had been handed over to him, ho under¬ 
took to make a search for it at his bouse. 
An adjournment was granted (see order 
of Court printed at p. 33 of the paper- 
book) and he w'as again examined on 10th 
July 1915. He was then driven to 
admit that four or five months previously 
Ham Din had given him the award and 
the papers and told him to go through 
the accounts and sign the award after 
understanding them. Ham Din, he stated, 
left the award with the other papers 
with him. He checked the papers which 
were explained to him by Ham Din. He 
could not say whether he put his signa¬ 
ture on it then or not. He could not 
remember what was settled about the 
copying of the papers and could not give 
any reasons why the papers were kept 
by him. As we have already remarked, 


Ali Ahmad apparently was inclined to be 
partial to the defendant and tried his 
best to defeat the claim of the plaintiffs. 
Even when compelled to admit the 
reference to arbitration and the prepara¬ 
tion of the award, he added the following 
words to his statement of 10th July 
1915: 

“AH the proceedings in the eaid papers were 
taken b}* Ham Din. I only joined in giving the 
award. I took no part in the other papers. I 
signed the award after going through it and the 
papers.” 

It is not very clear what he meant by 
saying that “I took no part in the other 
papers.” One thing is however clear 
that he admitted the signing of the 
award. In his cross-examination he 
stated that he got the papers after a 
search “10 or 15 days ago” and that after 
he had found the papers, Ham Din again 
explained them to him at his request 
“lO or 15 days ago. ’ To a question put 
in cross-examination by the pleader for 
the defendant, he gave the following 
reply: 

"I read the award again on that day. I did 
not sign the award after reading it 10 or 15 days 
ago.” 

This was clearly an admission that he 
had signed the award previously, i.e. 
about the time it was originally handed 
over to him by Ham Din. The evidence 
discussed above, in our opinion suffi¬ 
ciently proves that both the arbitrators 
had taken part in the examination of the 
accounts and had conjointly drawn up a 
draft of the award, which was subsequ¬ 
ently faired out on a stamped paper and 
was signed by them though not at the 
same time. The learned Subordinate 
Judge, in our opinion, was not right in 
holding that the arbitrators were guilty 
of misconduct and that they did not do 
their duty by acting together in deciding 
the dispute referred to them for arbi¬ 
tration. The rulings Thammiraju v. 
Bapiraju (8) and Nand Ham v. Faqir 
Ckand (9), relied upon by the learned 
Subordinate Judge, therefore have no 
bearing on this case. The main ground 
however upon which the learned Subordi¬ 
nate Judge appears to have held the 
award to be invalid was that it had not 
been signed on the same day and at the 
same place by both the arbitrators. This 
is not a valid ground for invalidating an 
award so far as the law of arbitration in 

(8) U8891 12 Mad. 113. 

(0) C18S5J 7 All. 523. 
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this country is ooncernei. We have 
already referred to the authorities bear¬ 
ing on the question. In our opinion the 
lower Court was wrong in refusing to 
pass a decree in accordance with the 
award. We accordingly decree the appeal, 
set aside the decision of the first Court, 
order the award to be filed in Court, and 
pass a decree in accordance with the 
award with costs to the successful plain¬ 
tiff throughout. 

R.M./r.k. Appeal allowed. 
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Broadway and Wilrerforck, -TJ. 

Dalip Singh and others —Plaintiffs— 
Appellants. 

V. 

Balwant Singh tiud others —Defendants 
—Respondents. 

Second Appeal No. 332 of 1916, Deci¬ 
ded on 20th May 1920, from decree of 
Dist. Judge, Lyallpur, D/- 7th August 
1915. 

Punjab Colonization of Government Lands 
Act (5 of 1912), S. 19 —Devise of land by 
occupancy tenant—Acquisition of proprie* 
tary rights by testator before death—Will is 
not invalid—Will, Validity. 

On 6th July 1909, an occupancy tenant de¬ 
vised his square of laud in favour of the defen¬ 
dant. In 1912 the Punjab Colonization of 
Government Lands Act came into force and, 
subsequently thereto, the testator acquired pro¬ 
prietary rights in the devised square: 

Held', that when the will came into operation 
the testator’s occupancy rights had ripened into 
proprietary ownership and that the will was not 
therefore, invalid under S. 19, Punjab Coloni¬ 
sation of Government Lands Act. [P 234 C 1] 

Nand Lai —for Appellants. 

Ram Chand Manchanda —for Respon¬ 
dents. 

Judgment. —The following pedigree 
table will show the relationship of the 
parties: 


Sham Singh held a square of land in 
Chak No. 157, R.B., in tlio Lyallpur 
District, as a tenant. On 5fcli July 190'J 
he executed a will, which was duly regis¬ 
tered, by which he devised the said 
square to his issue by his wife Mt. 
Kishen Kaur. On Gth June 1912 Act 5 
of 1912 came into force and subsequent 
to this date, Sham Singh acquired pro¬ 
prietary rights in the said square ceasing 
thereafter to be a tenant. He died some 
time in 1913, and the will was appar¬ 
ently given etVeot to by the revenue 
authorities wlio mutated the square in 
the names of the present defendants. 
On 3rd July 1914 Jawala Singh insti¬ 
tuted the present suit claiming to be 
entitled to one-half of the said square 
alleging: (l) that the land was ances¬ 
tral; (2) that Sham Singh was not com¬ 
petent fo make a will; (3) that Sham 
Singh, when he executed the will, was 
not possessed of a disposing mind; (4) 
that subsequent to the making of the 
will, Sham Singh had made an oral pro¬ 
mise to come into effect after his demise 
that the plaintiff was to get one-half of 
this S(iuare: (5) that the will propounded 
was of no eflect having regard to the 
provisions -of Act 5 of 1912; and (G) that 
the family was governed by the chunda- 
vand rule of succession and therefore, in 
any event, he (Jawala Singh) was entitled 
to the land claimed by him. 

The trial Court held that the land was 
not ancestral; that the oral promise or 
will had not been proved; that Sham 
Singh was competent ‘to make the will 
propounded by the defendants and was 
of sound disposing mind when he execu¬ 
ted it; that the will was not rendered in¬ 
operative by Act 5 of 1912; that though 
at the date of its execution, Sham Singh 


Mt. Prem Kaur=Shain Singh=Mt. Kishen Kaur. 


i 

Balwant Singh, 
Defendant. 


Jawala Singh, 
Plaintiff. 


I 

Ishar Singh 


Jaswant Singh, 
Defendant. 


I 


I 

Sharm Singh • 

Makhan Singh, 
Defendant. 


I 


I 

Hazus Singh, 
Defendant. 


I 

Kesar Singh, 
Defendant. 


I 

Kartar Singh, 
Defendant. 


Only held occupancy rights in this square tor, and that the proprietary rights 
at the date of his death he was a proprie- passed under the devise. Jawala Singh s 
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suit was accordingly dismissed, and he 
preferred an appeal to the District Judge 
who agreed with the hndings of the 
trial Court. Jawala Singh has now come 
up to this Court in second appeal, and on 
his behalf we have lieard Mr. Nand Lai 
at length. 

It was contended (1) that Sham Singh 
w •'.s not competent to make a will; (2) 
that the will was rendered void and in¬ 
operative by Act 5 of 1912; (3) that under 
a devise of occupancy rights proprietary 
rights could not pass, and (4) that by 
custom the appellant was entitled to the 
land claimed by him. As to the tirst 
contention, we have no hesitation in 
holding that thesquare being self-acquired 
Sham Singh was competent to dispose of 
the same as he liked. As to the second 
contention, while no doubt Act 5 of 1912 
would have rendered the devise of the 
occupancy rights inoperative when the 
succession fell in, the testator was a 
proprietor and, therefore the will was in 
no way rendered void or inoperative by 
the provisions of S. 19, Act 5, of 1912. 
As to the third contention, a perusal of 
the will shows that what was devised 
was **my square in Chak No. 157,’' and 
we have no hesitation in holding that 
what was devised was all the testator’s 
right title, and interest in the said square. 
When the will came into operation the 
occupancy rights had ripened into pro¬ 
prietary ownership and, in our opinion, 
the square passed under the will to the 
devisees. In this view we are supported 
by Saxton v. Saxton (l), where it was 
held that: 

“a bequest of all my term and mterest in the 
leasehold dwelling-house known as I5.G. will 
carry the fee simple if subsequent to the data of 
the will the testator buys iu such fee simple.” 

Mr. Nand Lai farther contended that 
the will had been revoked by Sham 
Singh’s subsequent conduct. ' This con¬ 
duct ho described as Sham Singh's omis- 
sioo to execute a further will or to say 
anything more about the land; we are in 
no way impressed with this contention 
which we consider has no force. It is 
unnecessary to discuss the further points 
raised, and we dismiss the appeal with 
costs throughout. 

K.M. 'r.k. Appeal dismissed^ 
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Wilberforce, J. 

Basanta —Plaintiff—Appellant. 

v. 

Dhanna Singh and Defendants 

—Respondents. 

Second Appeal No. 1043 of 1919, Deci¬ 
ded on 6th March 1920, from decree of 
Dist. Judge, Hoshiarpur, D/- 12th Febru¬ 
ary 1919. 

Limitation Act (1908), Art. 148— Art. 148 

does not apply to suit against charge-holder 
Co-mortgagor redeeming whole mortgage does 
not become mortgagee of portion belonging to 
other co-owners—He is merely charge-holder 
—Transfer of Property Act (1882), S.95. 

A co-mortgagor redeeming the whole of the 
mortgage does not become a mortgagee of the 
portion belonging to the other co-owners. 
26 Bom. 500; 45 I. C. 783; 45 I. C. 8C7; 43 1. C. 
31; (F. B.) and 2 C. L 546, Foil. LP 235 C H 

Article 148, Sch. 1, Limitation Act, refers 
only to a suit against the mortgagee and 
Las no application to a suit against a charge¬ 
holder: 34/. C. 244, Fo/f. LP 235 0 21 

One M mortgaged 2 pieces of land in 1876 and 
1830 respectively. In 1890 bis son J redeeraad 
bis half share in the first mortgage and the 
whole of the second mrotgage and he sold the 
land redeemed to defendant. The son of «7’s 
brother sued for possession by redemption of his 
half share in the second mortgage: 

Held:[\) that J. was not a mortgagee but merely 
a charge-holder; 

(2) that Art. 148 did not apply to the case 
and that the suit, having been brought 28 years 
after the sale, was time-barred: 6 P. R. 1899, 
Dist. LP 235 0 2] 

Faqir Chand —for Appellanfc. 

Madan Gopal —for Respondents. 

Judgment. —In this case the facts are 
very simple. One Mahna mortgaged two. 
pieces of land, one measuring 11 kanaU 

3 marlas and the other 3 kanals 4 marlas 
in 1876 and 1880 respectively. In 1890 
Mabna’s son Jassu redeemed liis half 
share in the first mortgage and the whole 
of the second mortgage. In the same 
year he sold the land redeemed to defen¬ 
dant 1. He thus sold the half share in 
the 3 kanals 4 marlas which belonged 
to his brother Jowala. .lowala's son 
Basanta has now sued for possession by 
redemption of his half share of the 3 kanals 

4 marlas, and his suit has been contested 
by the vendee from Jassu. His suit has 
been dismissed as time barred by both 
Courts. The lower appellate Court con¬ 
sidered that Jiissu was not a mortgagee 
but merely a charge-holder and that the 
case was governed by Art. 144, Limita¬ 
tion .\ct. It referred to Jai Kishen 
Joshi V. Budhanand Joshi (1) as an 


(l) (;i916) 38 All. 133=34 I. 0. 244. 
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authority on this point: also Vasudev v. 
Balaji (2) and Puma Chandra Pal v. 
Barada Prsaunna Bhattacharjee (3). It 
considered that Khanu Mai v. Khan Mu¬ 
hammad (4) was distinguishable. Against 
this decision the plaintiff has preferred a 
second appeal to this Court. 

His counsel urges that Khanu Mai v. 
Khan Muhammad (4) exactly applies to 
the present case. He also relies upon 
Ashfaq Ahmad v. Wazir AH (5) and 
Khiali Bam v. Taik Bam (6), which 
approved of Ashfaq Ahmad v. Wazir Alt 
(5). As for Khanu Mai v. Kkan Muham¬ 
mad (4) the facts are nob analogous to 
those of the present case, as the plaintiff 
was contesting a transfer by a mortgagee 
to a third party. The learned Judges 
held in that case that the third party 
stood in the shoes of the original mort¬ 
gagee and that the period of limitation 
would be that provided by Art. 148. As 
for Ashfaq Ahmad v. Wazir AH (5) it is 
somewhat in favour of the appellant. A 
Full Bench of the Allahabad High Court 
held that a co-mortgagor redeeming the 
whole of the mortgage stood in the shoes 
of the original mortgagee as regards the 
portion of the property which represen¬ 
ted the interest of the other co-mortga¬ 
gors. In that case however there had been 
no further transfer of the redeemed 
property to any third party. The judg¬ 
ment is certainly in favour of the appel¬ 
lant in so far as it holds the redeeming 
co-mortgagor not to be a mere charge- 
holder. This view was followed in 
Khiali Ram v. Taik Bam (6). On the 
other hand there is a concensus of opinion 
of the other High Courts that a redeem- 
mg co-mortgagor does nob become a mort¬ 
gagee of the portion redeemed belonging 
to other co-owners, see, for instance, 
yasudev v. Balaji (2), Puma Chandra 
Pal v. Barada Prasunna Bhattacharjee 
(3), a Calcutta case, MurajalH Hunia 
Ooundan v. Bamasami Chetti (7), Mulla 
Vittil Seeti Kutti v. Kunhi Pathumma 

(8) and Bam Kanai Ghosh v. Baja Sri 
Sri Hart Narayan Singh Deo Bahadur 

(9) . Finally there is the clear authority 
^ied upon by the lower appellate Court, 

(2) U902] 26 Bom. 500. ’ 

(3) 119181 46 Cal. 111=45 I. 0. 783 

(4) [18981 C P. R. 1898. 

151 tlSOll 14 All. 1 (F. B.). 

(0) U9161 38 All. 640=36 I. 0. 452. 

-17) U9181 41 Mad. 660=45 I. 0. 867. 

(8) tl9171 40 Mad. 1040=43 I. C. 31 (F.B,). 

t9) U905] 2 C. L. J. 546. 
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(1) , that Art. 148, Limitation Act, which 
refersonly to a suit against the mortgagee, 
has no application to a suit against a 
charge-holder. It is true that the princi¬ 
ples on which these judgments proceed 
are contained in Ss. 95 and 100, T. P. 
Act, which is not in force in tlie Punjab, 
but as pointed out in Vasudev v. Balaji 

(2) on p. 604, the Act merely gives 
legislative expression to what was the law 
apart from it. 


For the foregoing reasons I agree with 
the lower appellate Court that Art. 148 
does not apply to this case. The s\iit 
having been brought about twenty-eight 
years after the sale is therefore clearly 
time-barred. I dismiss the appeal with 
costs. 


R.M /b.K. 


Appeal dismissed. 
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Mautineau, j. 

Badha Kishan —Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 1579 of 
1919, Decided on 9th February 1920, 
from order of Soss. Judge, Montgomery, 
D/- 24th October 1019. 

❖ Criminal P. C. (1898), S. 58—Arrest 
of person at Gwalior Railway Station on 
charge of offence in British India is illegal. 

The Gwalior State did not cede to the British 
Government jurisdiction over the railway lauds 
in respect of offences not committed on those 
lauds and having no conuexion with tlic rail* 
way administration. Therefore the arrest of a 
person at the Gwalior railway station on a 
charge of an offence committed in British India 
is illegal. [P 230 C 2] 

S. K. Mukerji —for Petitioner. 

D. C. Rain —for the Crown. 

Judgment. —On 24th August last the 
District Magistrate of Montgomery tele¬ 
graphed to the Sub-Inspector of the 
Gwalior railway police, asking him to 
arrest the petitioner Radha Kishan (ap. 
parontly on a charge of an offence under 
S. 161, I. P. G.) and stating that a war¬ 
rant was following. In pursuance of 
that telegram Radha Kishan was ar. 
rested at Gwalior railway Station on 
26tb August, n© was taken to Jhansi 
and relased on bail by the Railway Magis¬ 
trate. He applied to the Sessions Court 
for revision of the order issued by the 
District Magistrate of Montgomery for 
hia arrest in Gwalior State, contending 
that he could not be legally arrested in 
the railway lands at Gwalior for a non- 
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extraditable offence. His application was 
rejected by the Sessions Judge, and he 
has now applied to this Court. It is 
urged on behalf of the Crown that as the 
petitioner has gone back to Gwalior State 
and has broken his bond he is not en¬ 
titled to apidy to this Court, but I can¬ 
not agree tluat his not surrendering him¬ 
self deprives him of the right to question 
the legality of his arrest. Whether he 
could be lawfully arrested in the Railway 

to 

lands at Gwalior by the order of the Dis¬ 
trict Magistrate of Montgomery depends 
upon the extent to which jurisdiction in 
those lands has been ceded by the Maha. 
raja Scindia of Gwalior to the British 
Government. The contention on behalf 
of the petitioner is that jurisdiction was 
ceded only for tho purpose of the ad- 
iniuistration of railways and of civil and 
criminal justice in connexion therewith 
within the railway lands. The question 
could best be settled by the correspon¬ 
dence that passed between the Gwalior 
State and the Government of India, but 
that correspondence is not before me and 
the only material for coming to a de¬ 
cision on the point is para. 3, Govern¬ 
ment of India Notification No. 534 I. B., 
dated Sth February 1907, which runs as 
follows:— 

“And whereas the rulers or administrators 
of the other stales mentioned in Col. 2 of 
the schedule hereto annexed have ceded to the 
British Government full jurisdiction, or all the 
jurisdiction they had or tho jurisdiction neces¬ 
sary for the administration of railways and 
of civil and criminal justice in connexion there¬ 
with, within the lands which lie within their 
respective territories, or which lie within the 
parts of their respective territories mentioned 
or referred to in Col. 3 of the said sche¬ 
dule and are occupied, or may be hereafter 
occupied, by the railways mentioned opposite 
their names respectively in Col. 1 of the said 
schedule (including the lands occupied by sta¬ 
tions and out buildings and for other purposes 
connected with tho railway) and whereas the 
Goveruer-General in Council-now Las full juris¬ 
diction within those lands.” 

Muhammad Yuzufuddin v. Queen Em¬ 
press (l) was a case where a person had 
been arrested in the railway lands of 
Hyderabad State on a charge of an offence 
committed in British India, and uncon¬ 
nected with the railway administration. 
Thegran of civil and criminal jurisdiction 
to tho British Government contained in 
the correspondence between the Nizam’s 
Minister and the Resident at Hyderabad 
was expressed to be 

(1) U89S] 25 Cal. 20=2i I. A. 137 (P. C.). 


“along the line of railway as is the case on other 
lioes running through Independent States.” 

It was held by the Privy Council that 
the arrest was illegal notwithstanding 
the notification of the Government of 
India, which recited that His Highness 
the Nizam of Hyderabad had granted to 
the British Government full jurisdiction 
in the railway lands. In the present case, 
reading ths words “full jurisdiction” in 
the Notification No. 534 I. B. of 8th 
February 1907, with the words 

“or all the jurisdiction they had or the jurisdic¬ 
tion necessary for the administration of railways 
and of civil and criminal justice in connexion 
therewith,” 

I think it cannot be said that th 0 | 
Gwailor State ceded jurisdiction over the 
railway lands in respect of offences not 
committed on those lands and having no 
connexion with the railway administra¬ 
tion, and I hold that the arrest of the 
petitioner at Gwalior railway >tation was 
illegal. I accordingly accept the applica- 
tion and set aside the order of the Dist¬ 
rict Magistrate of Montgomery. 

R.M./r.K. Application accepted. 
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ClIEVIS AND DUNDAS, JJ. 

Shah Muhammad and another —Defen¬ 
dants—Appellants. 

V. 

Eazl Ilahi and others —Plaintiffs and 
Defendants—Respondents. 

Second Appeal No. 2472 of 1916, Deci¬ 
ded on 20th May 1920, from decree of 
Disfc. Judge, Jhelum D/- 8fch June 1916. 

(a) Custom—Proof—Burden of proof. 

Any person, who relies on an alleged custom, 
has to prove that tho custom exists and applies 
to the circumstances of tlie case. IP 237 C 21 

(b) Custom (Punjab) — Alienation—Gift— 
Reversion to donor or his collateral takes 
place when line ofmale or female is extinct— 
Rule applies to gift to khanadamad. 18 1. C. 
818, Overruled. 

Gifted land reverts to the donor or his colla¬ 
terals only when the line of descendants of the 
donee both male and female, has entirelv died 
out; 20 I. C. Foil. [P 237 C 21 

The same rule applies where property is gifted 
to a khanadamad : 18 I. C. 818, Overruled. 

(P 238 C ll 

(c) Custom (Punjab) — Succession—Daugh¬ 
ter entitled to succeed can also pass succes¬ 
sion to her sons in absence of contrary 
custom—Daughter succeeding to her father s 
property as unmarried daughter is exception. 

Except in the case of a daughter who succeeds 
to her father’s property only as an unmarried 
daughter, entitled to hold it until her marriage, 
there is no custom whereby a daughter who se 
entitled to succeed is not also 
succession on to her sons. ^ 
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Bishen Nath —for Appellants. 

Zafrulla Khan —for Respondents. 

Judgment. —This suit relotes to land 
which belonged to Abdullah who gifted it 
to bis khanadamad Sharf Din, son of 
Qutb Din. As will be sean from the 
genealogical tree on p. 7 of the paper 
book, Sharf Din was also his brother’s 
son, Abdullah, Qutb Din and Nur Din 
being brothers. Sharf Din died and the 
property was mutated in the name of his 
widow Mt. Karam Bhari Later on she 
died leaving two daughters, Mt. Zainab 
Bibi and Mt. Begam Bibi, who liko their 
mother married first cousins. On the 
death of Mt. Karam Bhari the property 
was mutated not in the names of her 
daughters but in the names of Sharf Din’s 
brothers including the husbands of the 
daughters. Two of the grandsons of Nur 
Din then sued the descendants of Qutb 
Din for one-fourth share of the property 
on the ground that Sharf Din had got the 
land not from his father Qutb Din, hut 
irom his uncle Abdullah. One of the 
pleas of the defendants in that suit was 
that the descendants of Nur Din could 
not succeed until the line of Sharf Din, 
male and female, was extinct. This plea 
was unsuccessful, though the case was 
fought up to the Chief Court : see Fateh 
Ali V. Muhammad Hayat (l). The pre¬ 
sent suit is brought by Mt. Begam Bibi, 
one of Sharf Din’s daughters, and the 
threa sons of Mt. Zainab Bibi, the other 
daughter of Sharf Din, for possession of 
the land. The lower Courts have decreed 
the claim. Armed with a certificate from 
the learned District Judge, the defendants 
^Hyat Muhammad and Shah Muhammad, 
who were plaintiffs in the former suit, 
appeal to this Court. 

The only question, which has been 
argued before us, is whether the daughter 
or the daughter’s sons of Sharf Din can 
succeed to the property which was gifted 
to their father as khanadamad. The other 
points raised in the grounds of appeal 
have not been argued. The learned Dis¬ 
trict Judge was himself doubtful as to the 
correct answer to the question of custom 
Involved in this case, and in his judgment 
he points out that in an ordinary case of 
inheritance married daughters as a rule 
do not succeed to ancestral property and 
so, if Sharf Din's daughters are allowed 
to succeed in this case, they are placed on 
a better footing than if their father had 

(1) L1913] 18 I. 0. 818. 
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been the son of Abdullah instead of being 
only his son-in-law. Thus the daughter's 
daughter is placed in a bettor position 
than a son’s daughter would bo in. This 
is true, but it must bo remoinborol that 
this is not a case of Sharf Din having 
succeeded by ordinary succession. lie 
succeeded by gift, and usually a man to 
whom property is gifted becomes the 
absolute owner thereof, though no doubt 
in the case of persons governed by the 
Customary law of the Punjab there is a 
custom by which the donee cannot dis¬ 
pose of the property at his own sweet 
will and in certain events the land reverts 
to the donor or his collaterals. If the 
donee’s line of descendants dies out en¬ 
tirely, then undoubtedly the land reverts 
to the collaterals of the donor and does 
not go to the collaterals of the donee. 
On the other hand, the custom is clearly 
established that there is no such rever¬ 
sion to the collatei*al9 of the donor so 
long as any male descendants of the donee 
are still alive. 

The question in the present case is 
whether the land reverts in the presence 
of daughters of the donee who has died 
sonless. Any person, who relies on an 
alleged custom, has to prove that the 
custom exists and applies to the circum¬ 
stances of the case. Here the collaterals 
allege that the custom of gifted land revert¬ 
ing to the donor’s family applies to the 
present case in which the donee has left 
daughters, but no sons. It is for the 
collaterals to prove their assertion. The 
learned vakil for the appellants is unable 
to point out to us any case in which the 
collaterals have successfully asserted their 
right to oust the daughters of the donee 
Skahanchi Khan v. Begam Jan (2) is a 
clear authority for holding that gifted 
land only reverts when the line of des 
cendantjs of the donee, both male and 
female, has entirely died out, and we have 
no hositation in following that ruling. 
The ruling already referred to, viz., Fateh 
Ali V. Muhammad Hayat (1) is to the 
contrary, but it is a ruling of a single 
Judge and is based on a remark in Ratti- 
gan’s Digest which is to the effect that 
the Full Bench ruling, Sita Ram v. Raja 
Ram (3), has laid down the general prin¬ 
ciple that the property gifted to a khana¬ 
damad reverts to the original owner’s 
family in all oases where donor’s daugh- 

" (2)179191 13 P. R. 1914=20 I. O. 451. 

(3) L18921 12 P. R. 1892. 
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ter’s male tlescenclants have died oufe. 
|This remark has however been corrected 
|in the latest edition of the Digest and 
now stands to the etYect that the property 
reverts only where the daughter’s direct 
Idescendants, both male and female, ba^e 
Idled out. 

Then it is urged that even if the daugh¬ 
ters of a khanalamad can succeed, still 
|they cannot passs succession on to their 
Isons. I'ut except in the case of a daughter, 
jwho succeeds to her father’s property 
only as an unmarried daughter entitled 
to hold it until her marriage, we are un¬ 
aware of any custom whereby a daughter, 
who is entitled to succeed, is not also en¬ 
title 1 to pass succession on to her sons. 
We uphold the decree of the lower Courts 
and dismiss this appeal with costs. 

r.m./r.K. Appeal dismissed. 
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Shadi Lal and Broadway, J.T. 
Ram Das —Appellant. 

V. 

Abbas and another —Respondents. 
First Appeal No^ 189 of 1917, Decided 
on 16th April 1920, from decree of Sr. 
Sub. Judge, Attock, D/- 19th October 
1916. ^ ^ 

Contract Act (1872), S. 16—Agreement to 
pay interest at stipulated rate does not be¬ 
come unconscionable merely because there 
is stipulation to pay compound interest at 
same rate in default of payment of simple 
interest—Interest. 

An agreement to pay interest at a stipulated 
rate does not become unconscionable merely be¬ 
cause there is a stipulation to pay compound in¬ 
terest at the same rate in the event of there 
being a default in the payment of the simple 
interest agreed upon. 

There is nothing inherently wrong or oppres¬ 
sive in a lender’s securing for himself compound 
interest after the borrower has for a consijer- 
able time neglected to pay the debt or the in¬ 
terest accruing due upon it which he has con¬ 
tracted to pay. It is the state of affairs at the 
time when the bargain was struck that has to 
be considered, and not the ultimate claim made. 

CP 239 C 1, 2] 

B. R. Puri —for Appellant. 

Ferozuddin Ahmad —for Respondents. 

Judgment. —The suit giving rise to 
this appeal was instituted by Ram Das, 
son of Sona Shah, under the following 
circumstances : On 12th. June 1899 
Abbas and Gulam Husain, two A.wans of 
Mauza Saghar in the Tallagang Tabsil, 
executed a mortgage deed in favour of 
Ram Das under which they mortgaged a 
fourth share in certain lands belonging 


to them in lieu of Rs. 300. The mort¬ 
gagors retained possession and could re¬ 
deem at any time within 12 years. The 
interest payable was fixed at Re. 1-1-0 
per cent, per mensem to be paid yearly, 
and in default of the due payment of this 
interest compound interest was payable 
thereon at the same’rate. A few months 
later, on 24th February 1900, the same 
mortgagors executed a second mortgage 
deed of the same property in lieu of 
Rs. 200. The conditions as to interest 
were the same, the rate however being 
Rs. 2-1-0 per cent, per mensem instead 
of Re. 1-1-0. The mortgagors having 
failed to redeem the property within the 
nrescribed period of 12 years, Ram Das 
sued for possession and was granted a 
decree which how’over has not been exe¬ 
cuted. On 16th August 1915 the said 
mortgagors filed an application under 
S. 4, Act 11 of 1913 in the Court of the 
Assistant Collector, Pindigheb, claiming 
to be entitled to redeem the property on 
payment of Rs. 500. the principal sum 
due on the two mortgage deeds. The 
Assistant Collector came to the conclu¬ 
sion that the mortgagors should not be 
made to pay the interest stipulated for 
in the said deeds, but directed that they 
were entitled to redeem both mortgagees 
on payment of Rs. 500 plus Rs. 665-5-0, 
or a total of Rs. 1,165-5-0, to be paid 
within a month. Ram Das therefor© 
brought this suit for a declaration ^hat 
the mortgagors, Abbas and Ghulam 
Husain, were not entitled to redeem tho 
land in question without payment of the 
interest and compound interest -due un¬ 
der the said mortgages. He claimed a 
sum of Rs. 8,559-7-3 in addition to the* 
Rs? 1,165-5-0 mentioned above. Tho 
mortgagors defendants, pleadel (l) that 
the interest was not a charge on the pro¬ 
perty and (2) that the stipulation to pay 
compound interest was penal and had 
been made through undue influence. The 
learned Subordinate Judge held that the 
interest was a charge on the property 
and that the stipulation as to compound 
interest was not penal but that “the rate 
was induced by undue influence,” and 
accordingly granted the plaintiff a decree 
declaring him 

entitled to the principal sum due on the two 
deeds of hypothecation dated l*2th June 1899 
and 24th February 1900 and simple interest at 
Re. 1-1-0 per cent per mensem from the date 
of the execution of the deeds until redemption, 
cr until the date when plaintiff takes over pos- 
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session undor tbo docreo in bis favour, wbicb- 
over date is earlier.” 

Against this decree Ram Das has pre¬ 
ferred this appeal through Mr. B. R. 
Puri, aud the only point for determina¬ 
tion is whether the agreed rate of in¬ 
terest (Re. 1-1-0 per cent.) was induced 
by undue influence. It should be noted 
that the plaintiff is claiming interest at 
the rate of Re. 1-1-0 jier cent, per men¬ 
sem in respect of both the mortgages, 
though in the second mortgage the rate 
agreed on was Rs. 2-1-0 per cent, per 
mensem. Now, the mortgagors have not 
gone into the witness box and there is 
no statement as to the nature of the in¬ 
fluence that was brought to boar and 
induced them to agree to pay interest 
at the rate fixed, and also to pay com¬ 
pound interest in default. The learned 
Subordinate Judge has based his^lecision 
on the fact that the plaintiff had other 
dealings with the mortgagors and that 
the consideration for the two mortgages 
was in part previous indebtedness. He 
conceded that the initial onus lay on the 
morfgagors to prove undue influence, hut 
behsldthat, having regard to Ulus, (c), 
S. 16, Contract Act the onus had shifted 
to the plaintiff-appellant (l) because of 
the previous dealing aud (2) because of 
the unconscionable nature of the bargain. 
The evidence on the record consists of 
the statements of the plaintiff himself 
and Kirpa Ram, a petition writer, who 
drew up the two mortgages. They agree 
iu stating that no undue influence was 
used. As hag been stated above, neither 
of the mortgagors has stated what the 
nature of that influence’* was either 
in their pleas or in the witness box. 
The fact that the mortgagee had other 
dealings with the mortgagors is one that 
undoubtedly had a bearing on the ques¬ 
tion, as is clear from Illus. (o), S. 16, 
Contract Act ; but in order to bring this 
case within the purview of that illustra¬ 
tion it^must also be found that the bar¬ 
gain appears to be unconscionable. ” 
This matter was considered by their 
Lordships of the Privy Council in a case 
reported as Balia Mai v. Ahad Shah (l), 
where it was held that there was nothing 
inherently wrong or oppressive in a len¬ 
der securing for himself compound in¬ 
terest after the borrower had for a con¬ 
siderable time neglected to pay the debt 
he owe d or the interest accruing due 

(X) A. I. R. 1918 P. C. 249=48 I. 0. 1 (P.C.). 
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upon it which he had contracted to pay. 
It is the state of aflairs at the time when 
the bargain was struck that lias to he 
considered, and not the ultimate claim 
made. 

In the present case, the rate of interest 
in the (irst mortgage, viz., Rs. 12-12-0 
per cent, per annum, was not extor¬ 
tionate. The interest agreed upon in the 
second mortgage was of course, double, 
but even then it wag aliout 6 per cent, 
less than the interest claiined in Balia 
Malv. Ahad Shah (l). and, as pointed 
out above, the plaintitT in his plaint is 
only claiming the lesser rate under both 
the mortgages. We are unable to see 
that an agreement to pay interest at the 
rate of Rs. 12-12-0 per cent, per annum 
is unconscionable nor can such an agree¬ 
ment became so merely because there is a 
stipulation to pay compound interest at 
the same rate in the event of there being 
a default in the payment of tlie simple 
interest agreed upon. This being the 
case we are of opinion that the plaintiff 
was entitled to the declaration prayed 
for by him and that the defendants-ros- 
pondents are liable to pay the whole of 
the interest due as a condition precedent 
to the redemption of the land mortgaged. 
We accordingly accept this appeal and 
give the plaintiff a decree declaring that 
the two mortgages are redeemable only 
on payment of Rs. 1,165-5-0 plus Rupees 
8,559-7-3 in all. The appellant will be 
entitled to his costs throughout. 

r.m./r.K. Appeal accepted, 
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Shadi Lal, C. J. 

Mehman Singh —Defendant — Appel¬ 
lant. 

V. 

Nihal and another —Plaintiffs — Res¬ 
pondents. 

Misc. Second Appeal No. 738 of 1920, 
Decided on 7th June 1920, from order 
of Disb Judge, Ludhiana, D/- 11th Feb¬ 
ruary 1920. 

Mortgage—Decree for redemption—Mort¬ 
gagee must put mortgagor in status quo ante 
—Executing Court must see that mortgagor 
is put in that position. 

It is the duty of tha judgment-debtor to res¬ 
tore the status quo ante in execution of a decree 
for redemption and it is the function of the 
Court of execution to see that the mortgagee 
should retransfer to the mortgagor all the 
rights which ho acquired under the mortgage 
and should place him in the position in which 
he was immediately before the execution of the 
mortgage deed. [P 240 C Ij 
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■lagan Nath —for Appellant. 

Badr.uJ din Kureshi — for Respon¬ 
dents. 

Judgment. —In November 1913 the 
mortgagors, Nihal and Karm Din, ob’ 
tainel a decree for redemption against 
the mortgagee, Mehman, and the sole 
question which arises in execution of the 
decree is whether the judgment-debtor 
lias restore! to the decree-holders the 
property with all its accessory rights as 
they existed at the time when the mort¬ 
gage was effected. Now the Courts be¬ 
low have concurred in holding that the 
kotha mortgaged to Mehman had an exit 
on the north and the judgment-debtor 
was consequently not entitled to block 
the door leading from that kotha to the 
courtyard in front. Further the owner 
of the kotha had the right to pass 
through the door into the courtyard 
which has been held to be joint property 
and the mortgagee, who acquired that 
right in pursuance of his mortgage must 
restore the owners to the position which 
they would have occupied if there had 
been no mortgage in favour of the judg¬ 
ment debtor. In other words it is the 
duty of the judgment-debtor to restore 
the status quo ante, and it is certainly 
the function of the Court of execution 
to see that the mortgagee should re¬ 
transfer to the mortgagors all the rights 
which he acquired under the mortgage 
and should place them in the position in 
which they were immediately before the 
execution of the mortgage deed. This 
is exactly what the Courts below have 
done, and I see no valid reason for hold¬ 
ing that they have exceeded the jurisdic¬ 
tion conferred on them by law. Ac¬ 
cordingly I dismiss the appeal with 
costs. 

r.m./r.k. Appeal dismissed. 
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LeRossignol and Broadway, JJ. 

Mt. Jiwi —Plaintiff—Appellant. 

V. 

Sandhi and others —Defendants—Res¬ 
pondents. 

First Appeal No. 1962 of 1916, Deci¬ 
ded on 31st March 1920, from decree of 
Senior Sub-Judge, Jullundur, D/- 21st 
March 1916. 

Cuftom (Punjab)—Succession—Mussalman 
Rajputs of Jullundur—Sister cannot succeed 
to property of brother as against collaterals 
of sixth degree. 

Among Mussaloaan Rajputs of Jullundur Dis- 
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ttict a sister is not entitled by custom to sue* 
ceed to the property of her brother as against 
collaterals of the sixth degree even though the 
property is not ancestral qua the collaterals. 

[P 241 0 1] 

Durga Das for Moti Sagar —for Ap¬ 
pellant. 

N. C. Mehra and Devi Dayal —for 
Respondents. 

Judgment. —The suit out of which 
this appeal arises related to 1,345 kanals 
IG marlas of land situated in village 
Chomon of Jullundur District. The suit 
was brought by Mt. Jiwi, sister of the 
last male owner, Balia, who die! some 
37 years before suit. Since his death his 
widow, Mt. Zainab, had been in posses¬ 
sion; and the plaintiff's cause of action 
arose on her death, in April 1915, when 
the defendants, who are collaterals in 
the sixth degree of Balia, obtained muta¬ 
tion in^heir favour. 

The lower Court has dismissed the 
plaintiff’s suit for a declaration that she 
is entitled to succeed her brother on the 
ground that in the tribe of the parties, 
who are governed by custom, no custom 
has been established whereby a sister 
succeeds to her brother as against colla- 
tdrals, even though the land in dispute 
is not proved to be ancestral qica the de¬ 
fendants. The plaintiff has preferred an 
appeal to this Court and the only ques¬ 
tion which we are called upon to decide 
is whether plaintiff has proved a custom 
whereby she excludes the defendants’ 
collaterals. The parties are agricul¬ 
turists and Mussalman Rajputs and one 
of the canons of agricultural custom is 
that, in regard to immovable property, 
collaterals exclude female connexions of 
the propositus except the widow, the 
mother and, in some cases, the daughter. 
The riwajiam of the district is in un¬ 
compromising conflict with the claim of 
the plaintiff, and although she has called 
a few witnesses who make bald state¬ 
ments to the effect that sisters exclude 
collaterals, she has been unable to cite 
in detail one single case in this tribe in 
which a sister has obtained succession. 
One case of Mt. Atto of village Bhatrana 
has been mentioned, but no details are 
given and no documentary evidence on 
the subject has been adduced. The other 
case of Mt. Mina in village Heon, relied 
upon by the plaintiff in the Courts below 
is against her, for that case was litigated 
up to this Court and decided unhesitat¬ 
ingly against M!t. Mina. In Banjha v. ^ 
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Mt. Jiudwaddi (i) a case of Biloches in 
the MuzatTargarh District, the sister did 
succeed, but the riwajiam was in her fa¬ 
vour and a rule of custom obtaining 
amongst Biloches is no confirmation of 
the plaintiff s claim. In Bholi v. Kahnd 
(2) a sister was successful against colla- 
terals of the sixth degree, but the parties 
concerned in that case were Dogras of 
the Amritsar District. The riwajiam of 
that district appears to have been silent 
on the subject, but the case was decided 
in favour of the sister by reference to 
the riwajiam of the Lahore District. 
That decision can avail the plaintiff noth¬ 
ing. The plaintiff, we agree with the 
Court below has signally failed to estab¬ 
lish any custom in her favour. 

It is however argued that inasmuch as 
the property in dispute is not ancestral 
the defendants, and inasmuch as cus¬ 
tomary succession is based upon the as¬ 
sumption that the land is ancestral the 
onus should have been placed not on the 
plaintiff but on the defendants. To this 
oontention however we cannot accede, 
for the plaintiff as plaintiff, was bound 
to prove her case and the riwajiam is 
against her and makes no distinction in 
its express exclusion of sisters between 
ancestral and self-acquired property. For 
these reasons we dismiss this appeal but 
leave the parties to bear their own costs. 

B.m./r.k. Appeal dismissed. 

(1) A. I. R. 1914 Lah. 110=24 I. C. 942=104 
P. R. 1914. 

(2) [19031 35 P. R. 1919=1 I. C. C95. 
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Scott-Smith, J. 

Surta Singh and others —Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 561 of 1920, De- 
eided on 28th May 1930, from order of 
Sess. Judge, Lahore, D/- 23rd February 
1920. 

Limitation Act (9 of 1908), S. 5—Criminal 
Appeal—Pre«enlation to wrong Court—Sub¬ 
sequent presentation to proper Court beyond 
limitation—Delay should be excused. 

Where a criminal appeal was erroneously filed 
in the High Court aud on being returned for 
presentation to the proper Court was, on the 
same day filed in the Sessions Court, but by that 
time limitation for presentation of the appeal 
had expired: 

Held', that the delay should be excused under 
S. 5, Lim. Act, inasmuch as in the case of a 
criminal appeal it could not be said that there 
was a '‘successful litigant” who had secured a 
“valuable right”. [P 242 C 1] 
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Narinjan Das —for Petitioners. 

Tirath Ram for Govt. Advocate — for 
the Crown. 

Judgment. —This is an application for 
revision of an order of the Sessions 
Judgoof Lahore dismissing the petitioner’s 
appeal to liim as being barred by time. 
The petitioner was sentenced by the Ad¬ 
ditional District I^Iagistrate to two sen¬ 
tences of four years’ and nine months’ 
rigorous imprisonment, respectively. The 
sentences were to run concurrently. Under 
these circumstances, the appeal lay to 
the Sessions Judge, see Sher Muhammad 
y. Emperor (l). The appeal was Imw- 
ever erroneously filed in the High Court 
on 2nd February 1920, the order appeal¬ 
ed against being dated 12th January. 
The appeal was returned on 21st Feb¬ 
ruary 1920 for presentation in the pro¬ 
per Court and was filed in tbo Sessions 
Court on the same day. The learned 
Sessions Judge dismissed it as time bar¬ 
rel relying upon Sant Singh v. Qaim (2). 
That was a case where in a suit of which 
the jurisdictional value was over Rupees 
5,000, the appeal was filed in the Divi¬ 
sional Court instead of in the Chief 
Court, and it was held that mere cire- 
lessness or oversight of the appellant or 
his Counsel in presenting the appeal in 
a wrong Court, which, by the exercise of 
due diligence,.could have been avoided, 
cannot be recognized as a sufficient reason 
for delay under S. 5, Lim. Act. 

In that case the appellant’s pleader 
was obviously guilty of carelessness, and 
further when the memorandum of appeal 
was returned for presentation in the pro¬ 
per Court the appellant delayed for seve¬ 
ral days to present it in the Court hav¬ 
ing jurisdiction to hear it. Counsel for 
the petitioner tells me that he saw that 
the sentences were four years’ and nine 
months’ rigorous imprisonment, respec¬ 
tively, and therefore, he thought that the 
total amount which the convict had to 
undergo was four years and nine months 
and that the appeal lay to the High 
Court. Had he exercised due diligence 
he would certainly have seen that the 
sentences were to run concurrently and 
therefore the total sentence of imprison¬ 
ment to be undergone was only four yeai's. 
Had he done this, he would no doubt have 
realised that the appeal lay to the Ses- 
®iPP 3 Court and not to the High Court. 

flj [1901‘ 25 P. R. 1901 Or. 

(2) [1908] 118 P. R. 1903. 
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The case however is in several respects 
distinguishable from that reported as 
Sant Singh v. Qaim (2). especially in¬ 
asmuch as that was a civil appeal. The 
Judges there quoted, with approval, the 
following passage from the case reported 
in Karsondas v. Bai Gungahai (3): 

“when the time for appealing is once passed a 
very valuable right is secured to the successful 
liticaut. and the-Court must therefore be fully 
satisfied of the justice of the grounds on which 
it is sought to obtain an extension of the time 
for attacking the decree, and thus perhaps de¬ 
priving the successful litigant of the advantage 
which be has obtained. 

Now, in the present case where^ the 
appeal is a criminal one there is no “suc¬ 
cessful litigant” who has secured any 
“valuable right”. It cannot be said that 
the Crown has secured any valuable right 
by reason of the appeal not having been 
filed within the prescribed period. Go¬ 
vernment has nothing to gain by the 
appeal being dismissed as time barred. 
All that the Government is, or should be 
anxious for is that justice should be done. 
It would, I think, be very hard in this 
case if the appellant who is in jail should 
he deprived of the advantage of his ap¬ 
peal being heard on the merits merely 
because his counsel has been somewhat 
careless in filing the appeal in a wrong 
Court. I therefore allow the revision, 
and setting aside the order of the learned 
Sessions Judge, direct him to hear the 
appeal in accordance with law. 

r.M./R.K' Petition accepted. 

^ (3) [1906] 30 Bom. 329. 
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Shadi Lal and Broadway, JJ. 

Nasir Ali Shah and others — Defen¬ 
dants—Appellants. 

V. 

Mt. Sughra Bibi and another —Plain¬ 
tiffs—Respondents. 

First Appeal No. 622 of 1916, De¬ 
cided on 11th December 1919, from de¬ 
cree of Senior Sub-Judge, Lahore, D/- 
20th December 1915. 

(a) Mahomedan Law—Will—Testator can¬ 
not make gift over after absolute estate. 

A testator canuot, under the Mabomedau law 
make a gift over after a vested bequest of an 
absolute estate. ^ [P 243 C 2] 

(b) Mahomedan Law — Will — Assent of 
heirs only validates will. 

Where a will made bv a Mahomedan is as¬ 
sented to by his heirs after his death, the as¬ 
sent merely validates the document, which 
must however be construed according to the 
ordinary rules of Mahcmedan law governing 
wills. ■ [P 243 C 2] 


Mt. Sughra 1920 

Teh Chand and Malik Muhammad 
Hussain —for Appellants. 

Skahab-ud-Din —for Respondents. 

Judgment.—The following pedigree, 
table will assist in a comprehension of 
the case. 

r^Iadad Alishah 

_I_ 

i ( I 

Ahmad Ali Shah Mt. Umat-ul- Walait Ali 
=Mt. Sughra Batul, defen- Shah, aged 7, 

Bibi, Plaintiff. dant 2=Hus- died on 10th 

sain Ali Shah, April 1910. 
defendant 1. 

On 18th December 1907 Madad Ali 
Shah executed a will (printed on p. 3 of 
the paper-book) which was duly regis¬ 
tered on 20th December. Ten days later, . 
i. e. on 30th ■ December 1907, Madad 
Ali Shah died (p. 9 of the printed book). 
By his will he devised all his real and 
personal estate to his son Walait Ali 
Shah, then a child of tender years and 
appointed Ihis daughter Mt. Umat-ul- 
Babul the guardian of Walait Ali Shah’s 
person and property. He also directed 
that in the event of her death during 
Walait Ali Shah’s minority her husband 
Hussain Ali Shah, who was also the 
testator’s nephew, should succeed as 
guardian of the boy. Finally, he de¬ 
clared that in the event of the death of 
Walait Ali Shah, Hussain Ali Shah was 
to succeed to the entire estate. The 
will was invalid under ^lahomedan law 
in spite of the fact that both Mt. Sughra 
Bibi and Mt. Umat-ul-Batul had attested 
it in token of their assent to its terms. 

As they however expressed their assent 
to the said will subsequent to the death 
of Madad Ali Shah, it became a valid 
will and Walait Ali Shah took a vested 
and absolute interest in the estate de¬ 
vised to him by his father. On 10th 
April 1910 Walait Ali Shah also died: 
vide Ex. P-IO on p. 10 of the printed 
book. On 14th May 1912 Mt. Sughra 
Bibi instituted the suit'which has given 
rise to this appeal. The defendants 
were Hussain Ali Shah and Mb. Umat- 
ul-Batul and Mt. Sughra Bibi claimed 
half of the preperty left by Walait Ali 
Shah. Various allegations were made 
in the plaint as to the manner in which 
Mt. Sughra Bibi had been induced to 
give her assent to the will but it was 
claimed that in any event as the 
were governed by Shia law, the plain i 
was entitled to half of the proper y 
which she claimed. The defendants hieo- 
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a written statement p. 55 of the printed 
book in which they traversed the vari¬ 
ous allegations made in the plaint and 
averred that the parties belonged to the 
Sunni School of Mahomedans, that the 
will having been assented to was valid 
in its entirety and that under it Hus¬ 
sain Ali Shah took the entire property 
on the death of Walait Ali Shah. The 
learned Senior Subordinate Judge held 
that the will had been duly executed and 
that the plaintiff and Mt. Umat-ul-Batul 
having assented to it after the demise of 
the testator, it was a valid will under 
Mahomedanan law. He also held that the 
parties were Sunnis and that the pro¬ 
perty devolved according to the Sunni 
School of law. A claim advanced by 
Hussain Ali Shah for compensation was 
rejected and the plaintiff was granted a 
decree for one-third of the property 
which had been left to Walait Ali Shah 
by his father Madad Ali Shah 

Against this decree appeals have been 
preferred by Hussain Ali Shall and Mt. 
Sughra Bibi. The former attacks the 
findings of the learned Senior Subordi¬ 
nate Judge and claims that the suit 
should be dismissed while the latter 
claims that the parties followed theShia 
School of law and that she was entitled 
to a decree for half of the property 
claimed by her in the suit. Hussain Ali 
Shah died daring the pendency of these 
appeals and while in the appeal filed by 
him No. 622 of 1916 his legal representa¬ 
tives have been correctly brought on 
to the record, in the appeal filed by 
Mt. Sughra Bibi, No. 944 of 1916, his 
minor son Nasir Ali alone has been im¬ 
pleaded. Gbaudhri Shahabuddin on her 
behalf has however withdrawn her ap¬ 
peal and we are no longer concerned 
with it. It will be dismissed. Jji Appeal 
No. 622 of 1916 Bakhshi Tek Ghand for 
the appellants contended that the will 
made by Madad Ali Shah, having been 
rendered valid by the consent of Mt. 
Sughra Bibi and Mt. Umat-ul-Batul, was 
a good will and that all its provisions 
must therefore be enforced including 
those contained in Gl. 7. By this clause 
the property was devised to Hussain Ali 
Shah on the death of Walait Ali Shah. 
Bakhshi Tek Ghand also contended that 
the will was consented to as a family 
arrangement which could not therefore 
be ignored and which the respondent 
was estopped from seeking to avoid. He 


further contended that Hussain Ali Shah 
should bo reimbursed for the expenses 
incurred in improving the property and 
in connexion with the last illness of 
Walait Ali Shah. 

With regard to the question of com¬ 
pensation, there is no evidence that any 
improvements were really made sub¬ 
sequent to the death of Walait Ali Shah 
in 1910, and the expenses for the boy’s 
last illness must necessarily have come 
out of his estate. We have no hesitation 
in agreeing with the Senior Subordinate 
Judge in holding that the appellants are 
not entitled to anything in this repeot. 
With regard to the question of the en¬ 
forcement of the will in its entirety we 
are unable to hold that the consent of 
Mt. Sughra Bibi and her sister was given 
as a family arrangement, and we are not 
pressed by the authorities cited by the 
learned vakil, viz., Mt. Nurai Bibi v. 
Ghulam Hassan Shah (l) and Muham¬ 
mad Umar Ali v. Aman Ali (2), as we 
consider that they afford no assistance in 
the present case. Now Walait Ali Shah 
succeeded to an absolute estate on the 
death of his father, and under no system 
ofilaw can a testator make a gift over after 
a vested bequest of an absolute estate. 
The clause in question is repugnant to 
Mahomedan law and cannot, we consider be 
given effect to. In this connexion Abdul 
Karim Khan v. Abdul Qayum Khan (3) 
is a case in point. There a Mahomedan 
executed a will leaving his estate to his 
three sons and giving to each of them 
certain specific property, with a proviso 
that none of them could alienate the pro¬ 
perty devised to them which on the death 
of any of them without issue must go to 
the surviving brother or brothers or his or 
their heirs. One son having died his full 
brother took possession of the property 
which had been devised to him. The 
half-brother thereupon sued for half of 
the pi'oporty claiming to be entitled 
thereto under the will which had been 
validated by the consent of the heirs 
after the death of the testator. It was 
held that while the assent of the heirs 
rendered the document valid, it must bo 
construed according to the ordinary rules 
by which a deed or will should be con¬ 
strued according to the law governing 
the parties, viz., Mahomedan law, and 


( 1 ) 

( 2 ) 

(3) 


19011 20 P. L. R. 1901 
19111 12 I. C. 140. 
1906] 28 All. 342. 
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that the provisions restraining alienation 
land the condition as to the devolution of 
'the property on the death of any of the 
'sons were void. With this view we are in 
icomplete accord, and hold that Walait Ali 
Shah took an absolute estate and that the 
provisions and conditions as to the de¬ 
volution of the property after his death 
were void. It. is clear therefore that on 
the death of Walait Ali Shah the pro¬ 
perty devolved under the rules laid down 
by ^lahoTiiedan law and as the appellant 
himself alleged that the parties followed 
the Sunni School, this appeal fails. We 
accordingly dismiss both the appeals, but 
in the circumstances, leave the parties to 
bear their own costs. 

R ,M. /r . K. AppeaIs fli s w issed . 
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Shadi Lal, C. J. and TjESLIe-Jones, J. 

Emperor 

V. 

Samand and others —Accused. 

Criminal Appeal No. 407 of 1920, De¬ 
cided on 5th November 1920, from order 
of Sess. Judge, Jhelum, D/- 11th March 

1920 

Criirinal P. C. (5 of 1898). S. 417-Appeal 

against acquittal—Nature of evidence )U8tify' 
ing interference stated — In oral evidence 
trying Magistrate’s finding has great weight. 

I£ in an appeal from an acquittal the evidence 
is all oral and its credibility is a mere matter of 
opinion without involving other considerations, 
the opinion of the Court which heard the wit¬ 
nesses must be treated as almost conclusive. 

The indications o! mistake must be obvious, or 
the evidence too strong to be before the 

appellate Court will interfere. LP 245 O 2] 

Mehtah Singh —for the Crown. 

Morton —for Accused. 

Judgment.—The Sessions Judge of 
Jhelum, concurring in the unanimous opi¬ 
nion of the assessors, has acquitted eight 
persons who were charged with the mur¬ 
der of one Malak, an Awan of Mauza 
Eansial, in the Jhelum District. Against 
the order of acquittal the Local Govern¬ 
ment has preferred an appeal under 
S. 417. Criminal P. C., and we have 
heard the case argued at length by the 
Public Prosecutor for the Crown and 
Mr. Morton for the respondents. It 
appears that the village of Ransial is 
populated by turbulent people, and that 
the Awans residing there ai-e divided into 
factions. It is common ground that 
there was considerable bitterness bet¬ 
ween the deceased and the witness Mian 
Khan on one side, and all the accused or, 


at any rate, the majority of the accused, 
on the other. This enmity is a double- 
edged sword which cuts both ways. 
While it is put forward by the prosecu¬ 
tion as an adequate motive for the crime, 
it is relied upon by the defence as fur¬ 
nishing the reason for falsely implicating 
the accused. A perusal of the judgment 
of the learned Sessions Judge makes it 
clear that the dominant idea in his mind 
was that the relatives and friends of the 
deceased had spread their neb much too 
wide, and had tried to fasten the charge 
upon their enemies irrespective of the 
question whether they actually partici¬ 
pated in the assault on the deceased. 
There can be no doubt that the deceased 
Malak was subjected to a brutal assault 
on 5th January 1920, a short time before 
sunset, just when he was entering the 
village abadi after paying a visit to his 
daughter in a neighbouring village. ^ The 
medical evidence shows that the victim 
received a very large number of incised 
wounds, and that his skull was frac¬ 
tured. 

It is beyond dispute that he succumbed 
to the injuries within an hour. Now, 
eight persons were named as the perpetra¬ 
tors of the crime, and their names were 
disclosed in the report which was made 
to the Sub-Inspector within a few hours 
of the occurrence. The prosecution have 
persisted in the version that all the eight 
persons were acting in concert and parti¬ 
cipated in the fatal assault. In support 
of their case they have relied upon the 
evidence of five persons who profess to 
have witnessed the assult, and of four 
other persons who state that the victim, 
when questioned as to his assiilants re¬ 
peated in their presence the names of all 
the eight accused. We consider it un¬ 
necessary to enter into a lengthy discus¬ 
sion of the evidence and the various 
points urged by the learned counsel on 
both sides in support of their respective 
contentions. Suffice it to say, that some 
of the reasons assigned by the learned 
Sessions Judge for distrusting the evi¬ 
dence for the prosecution do not appear 
to be altogether justified, but there can 
be little doubt that the alleged eye wit¬ 
nesses have repeated in almost identical 
terms all the material facts in connexion 
with the assault. A perusal of their 
evidence gives one an impression that 
they were deposing to a pre-arranged 
story. We are not prepared to say that 
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the suspicion engendered in the mind of 
the Sessions Judge as to their being un¬ 
reliable witnesses was unjustified, more 
especially when we find that they are 
not men of any status or respectability 
whoso word could bo implicitly relied 
upon. It is possible, nay probable, that 
some of the witnesses were present at or 
near the scene when the assault took 
place, but they did not impress the Ses¬ 
sions Judge favourably, and it is very 
doubtful whether their evidence as to 
the culpability of all the eight persons 
can be accepted at its face value. 

With regard to the evidence relating 
to the dying declaration of the victim, it 
must be remembered that he had received 
so many severe injuries that it is doubt¬ 
ful whether he was in a tit condition to 
mention the names of all the assailants. 
It may be that he did not lose conscious¬ 
ness at once, bub it is impossible to be¬ 
lieve the story related by Azim Khan, 
Sarbarah, lambardar, that the deceased 
repeated the process of mentioning the 
names of all the eight assailants several 
times, and satisfied the curiosity of every 
person who hapi^ened to come to him and 
make an inquiry as to the names of the 
perpetrators of the crime. This feat of 
memory, w’hich cannot be easily per¬ 
formed by an illiterate person in his nor¬ 
mal condition, was beyond the capacity 
of a man who was in the agony of death 
and who admittedly expired within 
an hour. It is clear that the witnesses 
have tried to prove too much. The pro¬ 
bability is that some of the accused took 
part in the assault, but the prosecution 
have spoiled their case by implicating all 
the persons against whom the relatives 
of the deceased had some sort of grudge. 
Indeed the police diaries show that 
several persons informed the investiga¬ 
ting officer that only five men were con¬ 
cerned in the assault and that the re¬ 
maining three were innocent. It must 
be remembered that it is by no means a 
rare phenomenon to find that a person 
taking advantage of the commission of a 
crime makes an attempt to implicate all 
his enemies irrespective of the question 
whether they are innocent or guilty, but 
such an attemi)t often ends in a dismal 
failure. So far as the judicial record is 
concerned the case for the prosecution 
against all the accused stands exactly on 
the same footing, and there is really 
nothing to justify any discrimination. 


As we are not iirepared to dissent from 
the view of the learned Sessions Judge, 
tliat it has not been proved that all the 
persons participated in the assault, wo 
have no alternative but to accept the con¬ 
clusion reached by him in favour of the 
accused. 

As laid down in Emperor v. Chattar 
Singh (l), the Court of first instance, 
which has the witnesses before it, has a 
great advantage over the Court of appeal 
which deals with the evidence second 
hand. Great regard is therefore as a 
rule paid to the opinion of the first Court 
on tlie oral evidence, and a Court of ap¬ 
peal is ordinarily reluctant to ditVer from 
its opinion unless for cogent reasons. 
These considerations apply with greater 
force to an appeal from an acquittal, and 
naturally the Court is chary of disturb¬ 
ing a finding of the first Court rejecting 
the evidence against ths accused as unre¬ 
liable and declaring his innocence. The 
same judgment further lays down the 
salutary rule that: 

“tlie findings of fact of a Court which has the 
evidence before itself, is ordinarily entitled to 
great weight and should be set aside by the Court 
of appeal only when the indications of mistake 
are clear and this is specially true in cases where 
the finding is in favour of the accused's innocence. 
If in such a case the evidence is all oral and its 
credibility is a mere matter of opinion without 
involving other considerations, the opinion of the 
Court which beard the witnesses must be treated 
as almost conclusive. Again if the evidence is 
such that opinions may reasonably vary as to its 
worth the Court of appeal will hardly adopt the 
view adverse to the accused and believe the 
evidence as to his guilt wbicli the lower Court 
has disbelieved, and take upon itself to set aside 
the verdict of acquittal. The indications of mis¬ 
take must be obvious or the evidence too strong 
to be rejected before the Court will interfere.” 

Here we have got not only the opinion 
of the assessors but also the considered 
conclusion of an experienced Sessions 
Judge, and the mere fact that some of 
the reasons assigned by him are couched 
in faulty language or not fully justified, 
does not in our opinion constitute an 
adequate ground for setting aside the 
order of acquittal. We are not prepared 
to hold that the indications of error in 
the order of acquittal are clear and 
unmistakable, and after bestowing our 
careful and anxious consideration upon 
the entire material before us we hold that 
the present case does not fulfil the test 
laid down in the above ruling. We ao- 
cordingly dismiss the appeal and direct 
that the respondents, who were arrested 

(1) L1904] 7 P. R. 1904 Cr.=l Or. L. J. 781. 
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under S. 427, Criminal P. C., pending 
the decision of the appeal, be released 
forthwith. 

R.M./R.K. Appeal dismissed. 
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Abdul Paoof, J. 

Mahmud Khan Siud others —Defendants 
—Appellants. 

V. 

Ghazanfar Ali and others — Plaintiffs 
—Respondents. 

Second Appeal No. 2508 of 1919, Deci¬ 
ded on 12th May 1920, from decree of 
Dist. Judge, Ludhiana, D/- 25th August 
1919. 

Civil P.C.(1908).S. 33 and 0.20, R.l—Case 
transferred after arguments—Judgment pro- 
noi'.iced without giving opportunity to par* 
ties to address any argument— Judgment is 
liable to be set aside. 

A suit for possession of a bouse was instituted 
in the Court of the District Judge, Ludhiana, and 
handed over by him to the Munsif of Jagraon, 
who beard the evidence and the arguments and 
fixed 23rd August 1919 for final orders. On that 
date an order was made for local inspection of 
tiip spot by a Commissioner. PlaintiS however 
failed to deposit expenses and on 1st October 
1918 asked the Court to give its decision on such 
materials as were already on the record. Mean¬ 
while the Munsif was transferred and the new 
oflQcer again heard arguments and fixed 7th 
October for orders. The case was postponed to 
18th October, when the Court asked the parties 
to give further evidence. No evidence was how¬ 
ever taken and on 23rd December 1918 the case 
was transferred to the file of the Munsif of 
Ludhiana. On 22nd January 1919, this Munsif 
recorded on order for inspection of the locality. 
On 15th March the Munsif inspected the place 
and fixed 25th March for judgment, which was 
pronounced on that date without giving'^ an 
opportunity to the parties to address any argu¬ 
ment. 

Held : that the failure of the Munsif to give 
the parties an opportunity of 'putting their case 
before him vitiated bis judgment altogether which 
was liable to bo set aside ; 91 P. R. 1904, Foil. 

LP 247 C 2] 

N. C. Pandit-- iox Appellants. 

Baduruddin Eureshi — for Respon¬ 
dents. 

Judgment. —This second appeal must 
be allowed. It is admitted that the evi¬ 
dence in this case was heard by one Mun¬ 
sif and the decision was given by another. 
The learned Munsif who finally decided 
the case no doubt went for the inspection 
of the spot. From his inspection note it 
appears that defendants' pleader was pre¬ 
sent and that of the plaintiffs was not 
present. After making the local inspec¬ 
tion the learned Munsif made the follow¬ 
ing order on 15th March 1919: Mauqa 
ka mulahza hua. Waste hukam ke 25th 


March 1918 ^0 pes/i howe." i. e., local 
inspection made 25th March fixed for 
judgment. Then on 25th March we find 
the following note recorded by the learn¬ 
ed Munsif, Mr. Isar: 

“For the reasons set forth in the English judg¬ 
ment a decree for the possession of the house in 
dispute with costs is passed in favour of the 
plaintiff. Parties present judgment announced.’ 

From the judgment of the learned Mun¬ 
sif an appeal was preferred to the lower 
appellate Court by the defendants. The 
fifth ground taken in the memorandum 

of appeal was as follows: 

“After tho transfer no opportunity was given 
to produce further evidence nor any evidence in 
fact was taken, nor the arguments were heard. 
On the spot statement of Nathu carpenter was 
taken as a witness for the defendants, but his 
statement was not recorded nor any evidence 
was recorded of other witnesses whowere present 
on the spot. Therefore the judgment of the 
Court below is against law.” 

The decision of the lower appellate 
Court on this point was in these few 
words: 

“Neither party applied to him that further 
arguments be heard, nor was it at all necessary 
that a chance for additional arguments be given 
to the parties. No pleader was taken to the 
spot and this fact shows that the parties knew 
that no further arguments were at all needed.’. 

The suit was first instituted in the 
Court of the District Judge of Ludhiana. 
Then by an order of the District »Tudge it 
was handed over to the Munsif of Jagraon. 
Evidence was heard by the Munsif of 
Jagraon. On 13th August 1913 the 
learned Munsif wrote the following order: 

*'Shahadat fariqain khatum hui halts 
bhi samagt hui hai bagharaz saduri-i- 
hukam 23rd August 1919 ko pesh ho;" 
i. e., evidence for the parties completed, 
arguments have also been heard; the case 
to come up for final orders on 23rd 
August 1919.’ In order to understand 
the evidence on the record the Court 
however thought it necessary to have the 
spot inspected by a commissioner. Ac¬ 
cordingly an order was made on 23rd 
August 1918. Plaintiffs however having 
failed to deposit expenses for the commis¬ 
sion, Ghazanfar Ali’s plaintiff’s statement 
was taken on Ist October 1918. He then 
asked tho Court to give decision on sush 
materials as were already on the record. 
In the mean time this Munsif was trans¬ 
ferred and in his place Mr. H. Ali was 
posted who again heard the arguments. 

The 7th October 1918 was fixed for final 
orders but the case could not be taken 
up on that date and was postponed to 
18th October 1918. On that date this 
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learned Munsif asked the parties to give 
further evidence and 1st November 1918 
was fixed. The case could not be taken 
up on this date and 12th November 
1918 was fixed. The parties were direc¬ 
ted to bring their witnesses. On 12th 
November 1018 the defendants’ witnesses 
were present but those of the plaintiffs 
were absent, but none of the witnesses 
present were examined. On 23rd De¬ 
cember 1918 the case was transferred 
from the file of the Munsif of Jagraon to 
the file of the Munsif of Ludhiana, for 
reasons which are not apparent on the 
record. On 22nd January 1919 the 
Munsif of Ludhiana made the following 
order, which shows that the plaintifls 
and the defendants were both present : 
'‘Inspection of the locality shall be made.” 
Then on 15th March 1919 the then Mun¬ 
sif, Mr. Isar, inspected the place and re¬ 
corded the order to which I have already 
referred in the beginning of the judg¬ 
ment and on 25th March 1919 the judg¬ 
ment was pronounced without giving an 
opportunity to the parties to address any 
argument. 

It has been strongly contended by 
Mr. N. G. Pandit that the fact that the 
argument had .been heard by another 
officer made it absolutely necessary for 
the learned Munsif who was going to 
deliver judgment to have allowed the 
parties to put their case before him and 
explain the materials on the record to 
him. It is argued by him that the 
failure in this respect vitiated the judg¬ 
ment of the learned Munsif altogether in 
the eye of the law. In support of this 
argument the learned counsel has relied 
upon the case of Sher Khan v. Bahadur 
Shah {l). This ruling, fully applies to 
the facts of the present case. It has 
also been contended by Mr. N. 0. Pandit 
that the judgment of the first Gourt was 
also bad for another reason namely, that 
the Munsif while making the local inspec¬ 
tion made inquiries from persons present 
on the spot without administering oath 
to them and without examining them ac¬ 
cording to law and made use of this in¬ 
formation so informally obtained while re¬ 
cording his judgment. There are passa¬ 
ges in the judgment of the learned Mun¬ 
sif which do go to show that he did make 
use of the informal statements made by 
certain of the persons from whom inqui- 
ries had been made. In the view that I 
(1) C19041 91 P. R. 1904. ~ 


have taken of the case on the first point 
I do not think it necessary to express 
any opinion on this second contention. 
In ray opinion the learned Judge of the 
Court below ought to have set aside tlio 
judgment of Mr. Isar and ought to have 
remanded the case to his Court to be de¬ 
cided according to law. I shall do now 
what he ought to have done. I therefore 
set aside the judgment of the lower ap¬ 
pellate Court as well as that of the 
Munsif, Mr. Isar, and remand the case to 
the Court of the Munsif througli the 
learned District Judge, with directions to 
re-enter the suit in its original number 
in the register of pending suits and to 
dispose of it according to law. The re¬ 
mand is under O. 41, R. 23, Civil P. C. 
Stamp in appeal to be refunded: other 
costs to be costs in the cause. 

E.M./r.K. Case remanded. 
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LeRossignol AND Broadway, JJ. 

Uttam Chand and others —Plaintiffs 
Appellants. 

v. 

Jinda Bam and others —Defendants 
Respondents. 

First Appeal No. 2205 of 1916, Deci¬ 
ded on 6th April 1920, from decree of 
Senior Sub-Judge, 1st Class, Jhang, D/- 
25th April 1916. ^ 

Punjab Government Tenants Act (1893), 
Ss. 7 and 8—Transfer of rights of grantee 
without consent of Financial Commissioner 
is barred by statute. 

The tights of a grautco uudor the Government 
Tenants Act are not transferable except with 
the previous consent in writing of the Financial 
Commissioner; consequently a transfer without 
such consent, whether effected formally or only 
by conduct, is barred by Statute. LP 248 C 2] 

Sheo Narain —for Appellants. 

C. Bevan Vetman and Vewan Bam 
Lai —for Respondents. 

Judgment. —The pedigree-table to be 
found in the judgment of the Court be¬ 
low explains the relationship of the 
parties to this case. The plaint recites 
that the parties formed a joint Hindu 
family and that defendant had acquired 
property (of which details are given) for 
the benefit of the family and had accoun¬ 
ted for it with the exception of the pro¬ 
perty in suit when disruption of the 
family took place in 1906, that the pro¬ 
perty now in dispute was land granted 
as a yeoman grant by Government in 
June 1898 and though made nominally 
in favour of defendant, it was really a 
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joint family property inasmuch as the 
Nazrana and other expenses of the grant 
liad been paid out of family funds and 
che defendant had treated the profits from 
the grant as joint family property. The 
relief claimed was joint possession as 
owners of 2/3rds share of the land. The 
main defence was that the right of de¬ 
fendant in the land was a mere tenant 
rigiit, that the Court had no jurisdiction 
and that the suit was bad in form, fur¬ 
ther that the grant was a personal grant 
to defendant in recompense of his ser¬ 
vices as a Municipal Commissioner. 

To this it was replied that the Court 
had jurisdiction, that a grantee could in¬ 
vest any person he chose with a share or 
interest in the grant and that the sanc¬ 
tion of the Financial Commissioner was 
not essential to validate a sub-grant by 
the grantee, whether the right in ques¬ 
tion was a tenancy or a full proprietary 
right. Tbe Court below framed two 
prelinjinary issues, to determine whether 
^ it had jurisdiction and whether the im- 
pleadment of the Secretary of State was 
necessary, but it dismissed the suit ap¬ 
parently (for its reasoning is hard to 
follow) on the ground that the civil 
Courts could not grant the relief prayed, 
for, for to do so would be to interfere 
with the measures taken by the revenue 
authorities. 

The plaintiffs have appealed to this 
Court and have asked the Court’s permis¬ 
sion to put in additional grounds of ap¬ 
peal, wherein they assert that the right 
in dispute is a proprietary and not a 
tenant right, and for the respondent it is 
contended that the permission should 
not he granted inasmuch as the point 
now urged is a new one suggested to the 
appellants by the judgment reported as 
GuruDutt V. Kartar Singh (l). Although 
the issues framed by the Court below do 
not appear to have warranted that 
course, the parties in that Court fought 
out the matter whether the grantee of a 
Government grant could transfer his 
grant, and though it was clearly asserted 
for the defendant that he was a mere ten¬ 
ant there was no counter contention that 
his tenancy had matured into proprie¬ 
tary right. For this reason we do not 
think it fair to allow plaintiffs to argue 
at this stage that defendant has a pro. 
prietary right in the land. Now the 
grant, it is clear, was a grant not to the 

(1) [1916] 361. 0. 126. 


family but to Jinda Ram, defendant,* 
personally, for services rendered, and his 
interests, which vested in him as provi¬ 
ded by S. 7, Act, 3 of 1893, are declared 
untransferable by S. 8 of that Act except 
with the previous consent in writing of 
the Financial Commissioner. It is argued 
before us that there was no transfer by 
defendant 1 to plaintiff, but if that is so, 
the plaintiffs have no cause of action. 
They allege however in their plaint, ifl 
not a formal transfer, a transfer by con¬ 
duct and a transfer however effected is 
clearly barred by Statute. We think 
then that the suit was properly dismissed, 
not for the reasons given by the Court 
below, but because the alleged cause of 
action contravened a Statute. We dis¬ 
miss the appeal with costs. 

R.M./r.k, Appeal dismissed. 
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Scott-Smith, j. 

Suha —Defendant—Appellant. 

V. 

Mohammad Ali —Plaintiff’ — Respon¬ 
dent. 

Second Appeal No. 102 of 1920, Decided 
on 5th July 1920, from decree of Addl, 
Dist. Judge, Gujrat, D/- 21st October 
1919. 

Punjab Land Revenue Act (17 of 1887), 
St. 6 and 34—Girdawar kanungo is not re¬ 
venue officer—He cannot attest mutation. 

A girdawar kanungo is not a revenue officer 
within the meaning of S. 6, and cannot attest a 
mutation within the meaning of S. 34 (4) of the 
Act. [P 249 C 1] 

Badar-ud-Din Kurreshi — for Appel¬ 
lant. 

Judgment.— Plaintiff-respondent hav¬ 
ing been served through his next friend 
and not being represented at the hearing 
of this appeal, it is heard ex parte- 
Plaintiff sued for half a share in certain 
occupancy land which he said he had 
inherited from his father Jani, who died in 
1910. Defendant contended that the plain¬ 
tiff was not the son of Jani, having been 
born to Jani’s wife some years after the 
latter had been divorced by her husband. 
The first Court, having regard to the fact 
that plaintiff’s mother was divorced 18 
or 19 years ago, and to the fact that plain¬ 
tiff’s age was only about 16 years at the 
time of the institution of the suit, held 
that plaintiff was not the son of Jani. 
The lower appellate Court accepted the 
appeal of plaintiff, and decreed his claim» 
mainly on the basis of the entries in tbs 
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revenue records and relying on the muta¬ 
tion proceedings which came bo an end 
on 8th March 1910. A copy of the 
mutation proceedings was hied in the 
trial Court and another copy was put in 
by the appellant in this Court, and as 
they differed materially the admitting 
Bench sent for the original mutation 
register and examined it. It appears 
that the copy filed by the appellant in 
this Court is correctand corresponds with 
the original, whereas that filed in tiie 
trial Court is not a correct copy. The 
final order in both i)urports to be 
signed by Abdul Khaliq, girdawar ka- 
nungo. After his signature in the copy 
tiled in the trial Court the words ba 
h aisiyyai Assistant Collector darja doem 
occur, but these words do not occur in 
the original. S. 34, Punjab Land Re¬ 
venue Act, lays down that a revenue 
officer shall from time to time inquire 
into the correctness of all entries in the 
register of mutations and shall in each 
case make such order as bethinks fit with 
respect of the entry in the annual record 
of the right acquii'ed. 

Section 6 of tfle Act lays down that 
there shall be five classes of revenue 
ofi&cers. The last of these is the Assis¬ 
tant Collector of the second grade. Sub- 
S. (3), S. 6 empowers the Local Govern¬ 
ment to appoint any Assistant Commis¬ 
sioner, Extra Assistant Commissioner 
or Tahsildar to be an Assistant Collector 
of the first or of the second grade and 
any Naib Tahsildar to be an Assistant 
Collector of the second grade. It is 
nowhere laid down that a girdawar ka- 
nnngo can be appointed an Assistant Col¬ 
lector of either grade and therefore so 
far as I am aware a girdawar kanungo 
is not a revenue officer who can attest a 
mutation within the meaning of S. 34 (4) 
of the Act. The words ha haisiyyat 
Assistant Collector darja doem were 
added to the copy filed *in the trial Court 
apparently with the object of making it 
appear that the mutation was duly at¬ 
tested by a revenue oflBcer whereas such 
was not really the case. Under the cir¬ 
cumstances the mutation proceedings are 
valueless for the purpose of showing that 
Muhammad Ali is the son of Jani or that 
Suba admitted that he was the son of 
Jani. The subsequent entries in the re¬ 
venue records therefore also lose their 
value and it does not appear that any 
presumption of correctness can attach to 
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the entries l)y tlicmselves. We therefore 
must fall back ui^on the oral evidence, 
which lias not been touched upon by the 
lower appellate Court. It lias been ad¬ 
equately discussed by tlio trial Court, 
and, in my opinion, its conclusions are 
correct. I therefore accept tlie appeal 
ex parte, and setting aside the order of 
the lower appellate Court, restore that 
of the first Court dismissing the plain¬ 
tiff's suit with costs throughout. 

R. M. /r. K. Appea I accepled. 
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Audl'l Raoof, J. 

Mahomed Beg (M 2 ot/ier—Plaintiffs 
—Appellants. 

v. 

Amar Nath and another —Defendants 
—Respondents. 

First Appeal No. 2214 of 1918, De¬ 
cided on 23rd December 1919, from decree 
of Dist. Judge, Jullundur, D-/ 17th 
June 1913. 

Cantonment Act (13 of 1899), S. 32— 
Effect of S. 32—Gifts of property in canton-< 
ment even by Mahomedan must be made in 
accordance with Transfer of Property Act, 
S. 123. 

Tbo ellect of S. 3-2, Cantonments Act, is that 
a gift of property situate in a Cantonment must 
be made in the manner provided by S. 123, T. P. 
Act. An oral gift by a Mahomedan of such pro¬ 
perty is therefore not valid. U’ 251 C 1] 

Syed Mohsiii Shah —for Appellants. 

Skeo Narain^ for Respondents. 

Judgment. — This appeal has arisen 
out of a suit brought by Mt. Amir-un- 
Nisa claiming property in certain houses 
under the following circumstances : One 
Mt. Piran was married to Mirza Jan. 
She had three sons: Hayder Beg, Rustam 
Beg and Abdulla Beg, and a daughter 
Mt. Amir-un-Nisa, the plaintiff. She was 
married to one Kbarati. The dispute 
relates to four houses : (l) Half of a 
house in Mohalla No. 18 (2), another 
house in Mohalla No. 18 in which sh& 
claimed proprietary right in the whole 
house, (3) a shop in Mohalla No. 14 in 
which also she claimed proprietary right 
in the entire shop, and (4) a block of 
three houses in the Regimental Bazar 
Lalkurti, in which she claimed one- 
seventh share. These properties were 
mortgaged to one Amar Nath by Hayder 
Beg by a registered deed dated 13th De¬ 
cember 1908. Amar Nath obtained a 
decree on the mortgage against Hayder 
Beg and attached the houses in execution 
of the decree and asked for their sale. 


MUjU*-! I nui 



250 Lahore 


1920 


Mahomed Beg v. Amar Nath (Abdul Raoof, J.) 


Aniir-un-Nisa then objected to the attach¬ 
ment on the ground that the houses were 
not saleable in Amar Nath’s decree. Her 
objection was disallowed and she had to 
bring the present suit for a declaration. 
As regards the house No. 1 the Court 
held on tlie evidence that the liouse had 
been purcliased by Hayder Beg and Kha- 
rati jointly and that therefore theplairtiff 
was entitled to a half-share in it. There 
is no dispute or question about this house 
now. as the correctness of the decision 
with regard to this house is admitted by 
both the parties before me. With regard 
to the house No. 2 and a shop No. 3, the 
title set up by the plaintiff was that both 
these houses had been orally gifted in her 
favour by Mt. Piran, her mother. Tins 
claim was resisted by Amar Nath on two 
grounds, namely, that the story of the 
oral gift was untrue and that in any case 
the alleged gift was ineffective in law, 
as it liad not been effected by means of a 
registered deed as required by S. 32, 
Cantonments Act 13 of 1889. The deci¬ 
sion of the Court as to the factum of the 
oral gift is not very clear, but it may be 
taken that the Court intended to 6nd 
that an oral gift had been made. It how¬ 
ever held that, having regard to the pro¬ 
visions of S. 32, Cantonments Act, no 
binding gift had taken place. With 
regard to the remaining three 'houses in 
Lalkurti Bazar the Court found that the 
plaintiff had failed to establish that they 
belonged to her mother Mt. Piran and 
that she was entitled to a one-seventh 
share in them, 

In the result the Court of first instance 
gave the plaintiff a decree to the effect 
that she owned half a share in property 
No. 1 and one-seventh share in property 
Nos. 2 and 3, and declared that those 
shares were nob liable to attachment and 
sale in execution of Amar Nath’s decree 
against the defendant Hayder Beg. The 
rest of the claim was dismissed. An ap¬ 
peal was preferred to the Divisional 
Judge by the plaintiff and cross-objec¬ 
tion was taken by the defendant Amar 
Nath. The appeal was accepted and the 
cross-objection was dismissed. Against 
this decree the defendant Amar Nath ap¬ 
pealed to the Chief Court, which set aside 
the decree in appeal on the ground of 
want of jurisdiction on 8th May 1918. 
The record was returned to the Court of 
the District Judge of JuUundur, direct¬ 
ing him to return the memorandum of 


appeal to the appellant for presentation 
to the Chief Court. In the meantime 
Mt. Amir-un-Nisa had died. The present 
appeal was presented to this Court. As 
mentioned above Mb. Amir-un-Nisa hav¬ 
ing died, the names of Muhammad Beg’s 
son and Mb. Xlahi Jan, daughter of 
Hayder Beg, were substituted as legal re¬ 
presentatives of the deceased appellant 
on the basis of a will dated 5bh April 
1916, which purported to have been exe¬ 
cuted by Mb. Amir-un-Nisa in their fav¬ 
our. The respondent Amar Nath chal¬ 
lenged the genuineness and the validity 
of the will. The matter was therefore 
referred to the lower Court for determi¬ 
nation, whether the present appellants 
were the legal representatives of Mt. 
Amir-un-Nisa. The learned senior Sub¬ 
ordinate Judge has determined the ques- 
tion in favour of the appellant and has 
sent up his report. The first question 
that has been argued before . me is whe¬ 
ther the will is proved and is genuine. 
Merely the factum of the will has been 
challenged on behalf of the respondent 
Amar Nath. No question as to its vali¬ 
dity under the Mahometan law has now 
been raised. 

In fact. Pandit Sheo Narain, on dis¬ 
covering that Hayder Beg in his deposi¬ 
tion had stated that even now he con¬ 
sented to the will very frankly gave up 
the objection that the will could nob take 
effect in absence of the consent of the 
legal heirs of Mb. Amir-un-Nisa after her 
death. The only question which I have 
to determine relating, to this preliminary 
matter is whether the will has been 
proved. Of the five marginal witnesses, 
Abdul Rahim is dead and Amir Beg 
could not be found, as he is reported to 
be somewhere in the Central Pro¬ 
vinces. The remaining witnesses Abdul 
Salam, Isa Beg and Hayder Beg have 
given their evidence supporting the will. 
The evidence remained unshaken in cross- 
examination and nothing is shown at the 
argument why their evidence should nob 
be believed. The Court below has ac¬ 
cepted their evidence and I am not pre¬ 
pared to disagree with it. The main 
ground on which the report of the Court 
below is challenged before me is that the 
evidence of the head constable relating to 
the thumb-mark makes the execution of 
the will by Mt. Amir.un-Nisa doubtful. 
The evidence of the head constable i9 
not very clear. In fact his cros 3 - 0 xa»- 
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minatiou clearly shows that his opi¬ 
nion cannot be absolutely relied upon 
for the purpose of holding that the 
thumb-mark was not made by Mt. 
Amir-un-Nisa. In the face of the positive 
evidence in proof of this will, in my 
opinion the learned Judge of the Court 
below was justified in not relying upon 
the evidence of the head constable and I 
am not prepared to take a different view 
in the matter. Coming to the appeal 
itself I must confess that I feel a great 
deal of difficulty in accepting the argu¬ 
ment of the appellant’s vakil relating to 
the validity of the oral gift alleged to 
have been made by Mt. Piran in favour of 
Mt. Amir-un-Nisa. So far as the factum 
of the oral gift is concerned, I am inclined 
to think that the lower Court did find 
that it had been made. The only ques¬ 
tion then to determine is whether an 
oral gift, by a Mahomedan of property 
situate in the cantonment can be made 
under S. 32, Cantonments Act. The 
provisions of S. 123, T. P. Act, 4 of 1882, 
have been made applicable to all gifts 
whether made by a Hindu, Mahomedan 
or a Buddhist. It is however contended 
that S. 123 cannot be read without 

S. 129, T. P. Act. The omission of the 
inclusion of S. 129, T. P. Act, in S. 32, 
Cantonment Act, may be intentional or 
accidental. 

It is not however necessary for me to 
determine what the exact reasons for 
this omission may be, for I must take the 
law as it stands and, interpreting it ac¬ 
cording to the well-recognized rules of 
statutes relating to construction, I can¬ 
not but hold that the effect of S. 32, 
Cantonments Act, is that a gift must be 
made in the manner provided by S. Iii3, 

T. P. Act. The decision therefore of the 
Court below relating to the houses 
Nos. 2 and 3 is correct. With regard to 
jthe three houses in Lalkurti Bazar I am 
inclined to think that the Court below 
has disallowed the claim for insufficient 
reasons. Prom the evidence it is clear 
that Mt. Piran paid chaukidari tax from 
1877 to 1878. The Court below gets rid 
of this documentary evidence by remark¬ 
ing that 

“it is quite possible that Hajder Beg’s mother 
may have acquired the house ou behalf of Hajrder 
Beg and thus paid chaukidari.” 

There is no foundation for this remark 
in the evidence on the record. Besides 
this documentary evidence there is oral 


evidence also to prove that the bouse 
belonged to Mt. Piran. It is true that 
the oral evidence is not very strong, hut 
taking tlie oral evidence along witli the 
documentary evidence one can safely come 
to the conclusion that the houses did be¬ 
long to Mt. Piran. This being so, the 
plaintiff was entitled to a one-seventh 
share in them. No other ground raised 
in the memorandum of appeal has been 
argued. I must therefore modify the 
decree of the Court of first instance in 
this respect. The result is that I pass a 
decree in favour of the appellants to flie 
effect that they own a half-sharo in tlie 
house No. 1 situate in Mohalla No. 18 and 
one-seventh share in house No. 2 in shoii 
No. 3 and the three houses situate in 
Lalkurti Bazar. The appeal is allowed 
in part and the decree of the Court below 
is modified accordingly. The parties will 
give and receive costs in proportion to 
their failure and success. Cross-objection 
taken by the respondent necessarily fails 
and is dismissed with costs. 

R.M./r.k. Apj)eal partly allowed. 
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WiLBERFORCE, J. 

Gu,l Muhammad and others — Plain¬ 
tiff’s—Appellants. 

V. 

Bandu and others —Defendants— Res¬ 
pondents. 

Second Appeal No. 2233 of 1919, De¬ 
cided on 14th April 1920, from decree 
of Dist. Judge, Ludhiana, D/- 10th May 
1919. 

Civil P. C. (1908), O. 21. R. 16—Failure to 
comply with directions in O. 21, R. 16 as to 
notice makes all subsequent proceedings 
void—Question of irregularity or illegality 
of notice under R. 16 and its effect is one 
arising between parties to suit and can be 
properly determined under Civil P. C. (1908), 
S. 47. 

The provisions of 0. 21, R. 16 that notice shall 
bo given to the judgment'debtor of the transfer 
of a decreo are of a mandatory nature and the 
failure to comply with tbe directions of the rule 
makes all subsequent proceedings void. 

On 16th July 1914 one B obtained a decree for 
Rs. 250 against three brothers F and G, majors, 
and A, minor, under the guardianship of F. 
Execution was taken out on 16th December 1914 
and a bouse belonging to tbe three brothers was 
attached. It was mortgaged at tbe time and the 
rights of redemption were sold in April 1915 to 
the son of J. The purchase money not having 
been paid, the sale was not confirmed. Tho 
decree-holder then transferred bis rights in tbe 
decree to J, and tbe house was again brought to 
auction and brought by J in November 1915. 
Notice of the transfer of the decree to J, waa 
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served on F, for himself and as guardian of G 
and J. a having been misdescribed as a minor. 
On 2nd l''ecember 1015 G and .1 sued for a 
declaration that the execution proceedings wero 
not binding against thorn o\YiDg to the inisdescrip* 
tion of G and the failure of F, to effectively re¬ 
present .1; 

IIcl'I: (1) that execution having been taken 
out within a year, no notice was necessary to the 
judgmont-debtor'j; (i) that inasmuch as G knew 
of the transfer of the decree of J, he could not 
equitably raise an objection on account of want 
of personal service on him under R. 10; (3) 

that the question of the irregularity or illegality 
of the notice issued under R. 16 and its effect 
was one arising between the parties to the suit 
and could have only been properly determined 
under S. 17; (4) that under the circumstances 

the suit was not maintainable. [P 253 C 1, *2] 

Fazl-i-IIusain and GhiUam Muhy-ud- 
Din —for Appellants. 

S/ieo Narain —for Respondents. 

Judgment. —On iSth April 1914 one 
Buudu instituted a suit against three 
brothers, Feroze Din and Gul Muham¬ 
mad, majors, and Ata Muhammad, minor, 
through Feroze Din, guardian ad litem. 
A decree for Rs. 250 was passed on 16th 
July 1914. On 16th December of the same 
year execution was taken out and a house 
belonging to the three brothers was at¬ 
tached. It was mortgaged at the time 
for Rs. 1,650 and the rights of redemp¬ 
tion were sold in April 1915 to the son 
of Jan Muhammad, the defendant in the 
present case. As the purchase money 
was not duly paid, the sale was nob con¬ 
firmed. The decree-holder then trans. 
ferred his rights in the decree to Jan 
Muhammad and the house was again 
brought to auction and bought by Jan 
Muhammad in November 1915. On the 
first occasion, the highest bid for the 
rights of redemption was Rs. 600 and on 
the second occasion Rs. 520. Notice of 
the transfer of the decree to Jan Muham¬ 
mad was served on Feroze Din for him¬ 
self and as guardian of his two minor 
brothers, Gul Muhammad and Ata 
Muhammad. It must be noticed especially 
that a mistake was made in describing 
Gul Muhammad as a minor. On 2nd 
December 1915 Gul Muhammad and Ata 
Muhammad sued for a declaration that 
the execution proceedings were not bind¬ 
ing against them owing to the mis¬ 
description of Gul Muhammad and as 
Feroze Din took no effective steps to re¬ 
present his minor brother Ata Muham¬ 
mad in the execution proceedings. The 
Court first held that the suit did not 
lie as action should have been take under 


S. 47. On review however it, for some 
reason which is not clear, allowed an 
amendment, to the plaint praying that 
the decree also should be declared null 
and void. It then proceeded to hold 
that Gul Muhammad was actually a 
major at the time of the suit and execu¬ 
tion, that he was prejudiced by not re¬ 
ceiving notice of the sale, that the minor 
judgment-debtor was not properly re¬ 
presented and that the house had been 
sold for a wholly inadequate price. It 
declared the execution proceedings not 
binding against the plaintiffs. Against 
this decision an appeal was presented to 
the District Judge, who held that the 
decree itself was binding upon the plain¬ 
tiff’s and that this suit w’as nob main¬ 
tainable in view of the provisions of 
S. 47 and 0. 21, R. 92 (3). Civil P. C. 
The appeal was accepted and the suit 
dismissed, and against this decision an 
appeal has been preferred by the plain¬ 
tiffs whose case has been argued at great 
length by Mr. Fazl-i-Hussain. 

The learned counsel did net seriously 
contend that the decree itself was nob 
binding upon the minor plaintiff. Indeed 
no sucli contention was possible, as 
Feroze Din and Gul Muhammad both 
appeared in and defended the original 
suit. Counsels main contentions are 
that in the case of Gul Muhammad he 
was entitled to receive notice of the 
transfer of the decree under O. 21, R. 16, 
and that the failure of the transferee to give 
such notice rendered all subsequent pro¬ 
ceedings void and inoperative against 
him. In the case of Ata Muhammad 
counsel urges that Feroze Din did not ap¬ 
pear in these proceedings and that the 
minor’s interest were not properly pro¬ 
tected. On the latter point counsel re¬ 
ferred to numerous decisions, such as 
Ahmad AH Shah v. 2Jir Shah (l), Lalla 
Sheo Churn Lai v. Ramnandan Dobey 
(2), Abdul Gaffur v. Sona Bibi (3) and 
Cursandas Natha v. Ladkavahii (4), 
which are authorities that a minor is 
not bound by a decree where his 
has been guilty of negligence in 
it to be passed against him. They are 
in no way applicable to the present case, 
as they deal with the duties of a guardian 
in original suits, not in execution pro~ 

(1) [1S931 35 P. R. 1893. 

(2) (1899] 22 Cal. 8. 

^3) (19121 14 I. 0. 95. 

(4) (18951 19 Bom. 571. 


guardianr 

allowing 
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oeedings, and cannot be made applicable 
by way of analogy. As for Feroze Din’s 
■alleged negligence in the execution pro¬ 
ceedings, it may be noted that execution 
was taken out within a year and no 
notice was therefore necessary to the 
|judgment.debtors. If the first sale had 
'been confirmed, the minor plaintiff could 
have no possible ground of complaint. 
The mere fact that notice on Feroze 
Din as guardian was necessitated by 
O. 21, R. 10, has no material bearing on 
the case. There was no irregularity in 
the sale proceedings and when it is ob¬ 
vious that Feroze Din and Gul Muham¬ 
mad were unable to raise tlie money to 
satisfy the decree, I cannot see what ob¬ 
jection the minor can raise to the sale. 

The case of Gul Muhammad stands on 
a somewhat different footing. The pro¬ 
visions of O. 21, R. 16, that notice shall 
be given to the judgment-debtor of the 
transfer of a decree are of a mandatory 
nature and Mr. Fazl-i-Hussain refers to 
two authorities, Gulzari Lai v. Dnya 
Ram (5) a* d Kassum Goolam Hussein 
\. Dayahhai Amarsi (6), that a Court has 
no jurisdiction in execution proceedings 
where the provisions of this rule have 
not been complied with. He urges fur¬ 
ther that the provisions of O. 21, R. 22, 
are identical and that it is settled law that 
where the required notice is not given 
under that rule, a subsequent sale is void- 
for want of jurisdiction' vide: Baghunath 
Oas V. S^cndar Das Khetri (7). He further 
urges that a suit w’as maintainable as Gul 
Muhammad, not having been made pro¬ 
perly a party to the execution proceed¬ 
ings, could not apply under S. 47 and 
that O. 21, R. 90, was equally inapplica¬ 
ble, as Gul Muhammad could not apply to 
set aside the sale on the ground of a 
material irregularity or fraud in publish¬ 
ing or conducting it. He further urged 
that under the present Civil Procedure 
Code the Court was competent to treat 
the suit as a proceeding under S. 47. As 
against this argument Mr. Sheo Narain 
contends that the law as laid down in 
Kassum Goolam Hussein v. Dayahhai 
Amarsi (6) is not applicable in the present 
case, as a legal attachment had already 
taken place and as subsequent proceedings 
were in continuation thereof. He refers 

(5) U8861 9 All. 46. ~ 

(G) [19121 86 Bom. 68.=12 I. O. 547 

(7) A. I. 11. 1914 P. C. 129=29 I. 0. 304=41 I. 

A. 261=42 Cal.72.fP. 0.) 


to cases where proper notice had not boon 
received by all the judgment-debtors or 
their representatives, e. g., Kumhammad 
v. Kutti (8) and Bamachari v. Duraisami 
BiUai (9). The object of R. 10, O. 21 is 
to prevent a judgment-debtor settling 
with a person who is no longer a decree- 
holder while tlio object of R. 22 is to 
give information to the judgment-debtor 
of a far more important description. Ho 
next urges tliat in spite of tlio misdescrip¬ 
tion of Gul Mulmramad as a minor he 
was still a i^arty to the suit and that his 
objections could only be made under 
S. 47 or O. 21, R. 90. He refers to 
authorities that an order under R. 92, 
confirming a sale must be an order against 
a judgment-debtor. He finally urges that 
the present suit was not instituted in 
the executing Court and could not have 
been so instituted on account of want of 
jurisdiction and that therefore no ques¬ 
tion arose of treating the suit as a pro 
ceeding under S.47. 

As for the question whether the neglect 
of the mandatory directions contained 
in O. 21, R. 16, renders all subsequent 
proceedings void even whore a legal at¬ 
tachment has already taken place and 
the property is in custody of the law, I 
might bo inclined to agree with Mr. Sheo 
Narain’s contentions if the matter \vere 
res integra. It has however been decided 
in a Division Bench judgment of the 
Bombay High Court that the failure to 
comply with the directions of the rule 
makes subsequent proceedings void. In 
the present case Gul Mohammad un¬ 
doubtedly knew of the transfer of the 
transfer of the decree to -Tin Mohammad, 
as cot only was notice issued to his guar¬ 
dian, but he was lying in the attached 
house at the time. In these circum¬ 
stances I doubt if he can equitably raise 
an objection on account of .want of per¬ 
sonal service on him under R. 16. In all 
other respects the circumstances are very 
similar to those dealt with \x\ Bamachari 
V. Duraisami Pillai (9). It is not how¬ 
ever necessary for me to determine this 
point, as I consider this case undoubtedly 
barred by the provisions of S. 47. The 
decree was against Gul Mohammad per¬ 
sonally and a legal attachment had taken 
place. The remainder of the proceedings 
which were undoubtedly within his know¬ 
ledge were proceedings which directly 

(8) [18891 12 Mad. 90. 

(9) [1898] 21 Mad. 167. 


0 



254 Lahore Heymerdinguer v. 

affected him as a judgaient-debtor, and 
the question of the irregularity or illega¬ 
lity of the notice issued under R. 16 and 
its effect was one arising between the 
parties to the suit and could have only 
been properly determined under S. 47. 
The second subsection of this section 
could not in any way assist him as the 
Subordinate Judge before whom the orgi- 
nal^ suit was instituted was not the exe¬ 
cuting Court. I agree that a separate 
suit did not lie and dismiss the appeal 
with costs. 

R.M./r.k. Appeal dismissed, 
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Chevis. J. 

C. A. Tleymerdinguer —Convict—Peti- 
tsioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 571 of 1920, 
Decided on 31at May 1920, from order 
of Sess. Judge, Lahore. D/- 15th March 
1920. 

(a) Criminal P. C. (1898), S. 197—“Sub¬ 
ordinate.” 

An official is subordinate to the authority 
which appoints him and which has the power 
to dismiss him. (p 254 0 21 

(b) Criminal P. C. (1898), S. 197 (1)—Sanc¬ 
tion. 

No set form of sanction is required bv S. 

-j . tP 255 0 l] 

(c) Evidence Act (1872), S. 157—When 
statement is admissible it can be proved by 
anyone to whom it is made. 

The evidence of a person who bears a state¬ 
ment is AS direct proof of that statement being 
made as the evidence of a person who sees a deed 
is proof of the deed being dono.‘Where a state¬ 
ment is admissible -under S. 157 it may be 
proved by anyone to whom it was made. 

[P 253 0 1] 

Nood —for Petitioner. 

Gout. Advocate and Pindi Das —for 
the Crown. 

Judgment.—The petitioner C. A. 
Heymerdinguer, a District Traffic Supe¬ 
rintendent on the North Western Rail¬ 
way, has been tried and convicted by 
the Magistrate of taking two bribes of 
Rs. 1,000 each, one from Ishar Das on 
28th February 1918, and one from 
Bodhraj on 16th April 1918, and sen¬ 
tenced to two years' rigorous imprison- 
went on each charge the sentences to run 
concurrently. The Sessions Judge on 
appeal has upheld the conviction on the 
first charge only, viz., the taking of a 
bribe from Ishar Das on 28th February 
and reduced the sentence to one year’s 
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rigorous imprisonment. The first point 
raised in this application for revision is 
that there is no legal sanction comply¬ 
ing with the requirements of S. 197 (l). 
Criminal P. C. The prosecution rely 
on the sanction of the Railway Board, 
and cite that part of S. 197 (ij which 
runs: 

or other authority to which such , . . . 

public servant is subordinate and whose power 
to give such sanction has not been limited by 
such Government.” 

It is not contended that the power of 
the Railway Board has been limited. 
What is contended is that the petitioner 
is not subordinate to the Railway Board. 
Seeing that appointments to such posts 
as District Traffic Superintendent are 
gazetted under the signature of the Secre¬ 
tary to the Board, I take it that the 
appointments are made by the Board. 
And if so, presumably the Board also 
has the power to dismiss. (Here refe¬ 
rence may be made to Art. 289, State 
Railways Open Line Code, Vol. 2.) I do 
not stop to notice other gazette notifica¬ 
tions which have been pointed out to me 
giving the Board various powers. I 
merely note that the preamble to the 
Railway Boards Act, 1905, states that 
the Board has been constituted for con¬ 
trolling the administration of railways 
in India. I do not see how they can 
effectively control such railwaj's if the 
servants of such railways are not sub¬ 
ordinate to them. And I should cer¬ 
tainly say as a general proposition that 
an official was subordinate to the autho¬ 
rity which appointed him and which has 
the power to dismiss him. Mr. Nood 
for the petitioner contends that the 
Railway Board exercises pertain powers 
such as appointments which they are not 
legally empowered to exercise as such 
Board and that really when exercising 
these powers, they do so merely as the 
Railway Department of the Secretariat 
of Commerce and Industry. But the 
Board professes to make appointments 
as the Board, and I see no reason to sup¬ 
pose that the appointments are not really 
made by the Board; their authority as 
the Boai'd to make such appointments 
has, so far as I know, never been ques¬ 
tioned up to the present and I see no 
reason to presume that they are ex¬ 
ceeding their powers. I hold that peti¬ 
tioner is subordinate to the Board. 

He is, I should certainly say sabordinat© 
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to the Traflio Mannager and to the Agent 
but these too are, in my opinion, all sub¬ 
ordinate to the Board and the District 
Traffic Superintendent is a fortiori, 
subordinate. 

Then it is contended that the sanction 
is merely that of the President, and that 
the President alone is not the Board as 
the Board consists of the President and 
two members. Had the sanction been 
signed by the Secretary, apparently Mr. 
Nood would have acknowledged it as 
valid. Or had all the members signed 
it apparently Mr. Nood would have ad¬ 
mitted its validity. But, as Mr. Herbert 
points out, no set form of sanction is 
required by S. 197 (l). "What hap¬ 
pened was that the Agent of the North 
Western Railway wrote asking for sanc¬ 
tion. The answer was a letter, dated 
29th August 1919, from the Secretary of 
the Railway Board saying sanction had 
been given by the Board. The letter 
runs: “I am directed to communicate 
sanction.” Later on comes the letter 
or order of 4th November 1919, saying 
“the Railway Board sanctions,” etc ; 
this is signed by the President. This I 
take to be merely the expression of the 
sanction, and I take it that the whole 
Board as a Board did give sanction. I see 
no reason whatever to presume that the 
President gave sanction without the know¬ 
ledge and consent and co-operation of his 
colleagues. I see no reason to presume that 
the President was not stating the facts 
correctly when he signed the order say¬ 
ing: ‘The Railway Board sanctions.’ This 
order I take to be not the sanction itself 
but the formal expression or evidence of 
that sanction. I hold therefore that 
sanction was properly given. The facts 
of the case are stated at length in the 
judgments of the lower Courts, and it is 
unnecessary to repeat them. Mr. Nood 
wished to go into the facts of both 
charges of bribery, but as the Sessions 
Judge rightly points out'there are certain 
facts which make the prosecution on the 
first charge stronger than that on the 
second. The learned Sessions Jndge may or 
may not be right in acquitting on the se¬ 
cond charge, I am quite prepared to hold 
the second charge uot proved. But even 
assuming that charge to be not merely 
not proved but even false, I cannot see 
that this is any sufficient ground for 
holding the first charge also to be false. 
It is urged that the two charges are 


similar and that if the one is false, the 
other is also probably false. But all that 
can be said in my opinion is that there 
are certain circumstances in the second 
charge which have been hold to justify 
an acquittal on that charge, and that 
those circumstances do not exist in tlie 
first charge. 

Tlie direct evidence in the case is that 
of the bribe giver Ishar Das, and the two 
witnesses in whose presence the bribe 
was given. Witli regard to this part of 
the evidence Mr. Nood points to two 
things: (l) the suppression or omission 
by Ishar Das in the earlier part of his 
evidence of the visit to Jivan Singh, and 
(2) the unsatisfactory explanation given 
as the reason for taking Bhagat Ram 
viz., that he was wanted as an inter¬ 
preter. These points have not been 
overlooked by the lower Courts, and I 
do not S09 in them anything of real im¬ 
portance. Had the case been a conspi¬ 
racy and had there been any real object 
in suppressing the visit to Jiwan Singh 
surely Harnam Das and Bhagat Bam 
would alsohave suppressed. As to the rea¬ 
son given for Bhagat Ram’s presence, ap¬ 
parently the real reason was that hewent 
simply as a witness if he and Ishar Das 
and Harman Das foolishly thought that 
some further explanation was necessary, 
and invented a foolish one, 1 do not think 
this is any sufficient ground for doubting 
their whole story. Whether their story 
should be rejected really depends on 
whether there is sufficienfc corroboration. 
There is a good deal of corroboration as 
to their movements from one place to 
another, but the main corroboration as 
to the taking of the bribe seems to be 
(l) the payment by petitioner into the 
Savings Bank of Rs. 3.000 on 1st March, 
.and (2) the fact that Messrs. Tata& Com¬ 
pany got wagons after 28th February 
though they had not got them before. 

As to the payment into Bank the con¬ 
tention in this Court is that it was a 
mere coincidence that this exact amount 
was paid in, and that it was a lump sum 
paid in out of petitioner’s race winnings. 
It is also urged that the prosecution 
should have been able to prove how peti¬ 
tioner paid in Rs. 1,000, whether in 
cash or in notes, and if in notes, of what 
denomination. But as far as is apparent, 
the AUia>iC 0 Bank had no records in exis¬ 
tence Uio date of the first inquiry into 
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these charges which would give the above have brought for\var5 a false story of a 

iuformation. Mr. Nood says the Trea- bribe of Es. 1,000 given on the very day 

surer's note-book should shew the details, before petitioner paid exactly this sum 

But there is nothing to show that the into the Bank, and I say this not in the 

Treasurer keeps any such note book. He least forgetting that there is good evi- 

may perhaps keep rough notes, though dence to show that petitioner won con- 

even this is not apparent from the re- siderable sums of money at race meetings 

cord; but if he does there is nothing to terminating with a meeting in the latter 

shew how long he keeps them. In any part of l\tarch. I consider this payment 

case the information in question, even if of Rs. 1,000 on Ist March is strong cor- 

forthcoming, would not conclusively prove roboration of the story told by Ishar 
the case one way or the other. If peti- Das and his companions, 
tioner paid in Rs. 1,000 in ten notes of Both as regards the story of the bribe- 
Rs. 100 each, still in the absence of taking and the deposit there is the argu- 
proof of the numbers of the notes alleged raent. would petitioner be such a fool as 
to have been given as a bribe it might bo to take money before witnesses one day 
said on petitioner’s behalf that these and to pay the very same sum into the 
were not proved to be the same notes; Bank the next day. The learned Sessions 

if it were shown that the payment to the Judge has considered this argument 

Bank was not in notes of Rs. 100, it and I see no reason to differ from his 

might be said for the prosecution that conclusions. I would only add that if 

petitioner had changed the notes. An criminals did not commit rash mistakes 
application was made to me to admit fewer crimes would be detected. A great 
further evidence to prove that there was deal of time has been occupied in this 
no further race meeting after the end of Court in arguments to show that if Tata 
March at which p3titioner acted as book- Sc Sons did not get wagons for their 
maker I am quite prepared to assume cotton before 1st March, it \yas because 
this to be correct. But assuming that wagons were scanty and American cotton 
petitioner knew on 1st March that book- had no priority till March, and that after 
making for him was over for the season. 1st March when wagons were more Ple^ti- 

still the question is: Has the payment of ful and .\merican cotton gob priority, iata 

Rs. 1,000 been satisfactorily explained? Sons were, not unduly favoured, and i 

Mr. Nood argues thus: if this Rs. 1,000 have been referred to inany of the docu- 
was not the race winnings then what ments filedas exhibits, but I fear the case 
became of those winnings? Did they for cleffnce is by no means improved, 
vanish into thin air? The answer seems Theletter from the Traffic Maoaoer l^x. 
to me obvious, and ie as follows: Accord- B.27) giving priority to American cotton 
ino to the defence the petitioner won a is dated 22nd February 1918, and presum- 

conside^ble sum, estimated at Rs. 2,500 ably reached Multan on the 23rd. Pet.- 
to Rs 3 000 on the races; this deposit of tioner initialled it, but the accompan>ing 
Rq i 000 is the only deposit which has date is not clear. The instructions from 

been alleged by petitioner to be a deposit the District Traffic Superintendent to the 
f race winnings; then what became of Station Master should have issued pro- 
the remaining %vinnings. say Rs. 1.500 to mptly, but they were drafted only on 
Rg 2,000 ? Did this vanish into this air? 28th February signed by the District 
Petitioner says he woo a considerable Traffic Superintendent on Ist March 
sum, bub he has no accounts. He pubs and issued on 2nd March. For the 
this* deposit of Rs. 1,000 down bo race prosecution it is pointed out that accord- 
winnings, and for him it is argued that ing to Ishar Das negotiations with Bal 
in the absence of other proof as to what Chand had opened on 20th February but 
became of those winnings his explanation the bribe was not paid till the 28th. 
should be accepted. It might have been Had instructions as to priority of Ameri- 
accepted perhaps if he had accounted for can cotton been issued promptly on ra¬ 
the rest of the winnings. That Ishar Das ceipt of the Traffic Manager’s orders, 
knew of the deposit of Rs. 1,000 made on would Ishar Das have paid up the bribe? 
1st March when he first came forward Possibly not. The explanation offered for 
with his story of the bribe appears to me the defence is that the District Superin- 
ubterly improbable. It seems to me far tendent was out on tour on the line, but 
too wonderful a coincidence that he should his travelling allowance Bill (Ex. B-35) 
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shows that he was in Multan from 23rd 
to 27th February. An altevnativo ex¬ 
planation is that- Lai Gl\and is respon¬ 
sible for hanging up the issue of instruc¬ 
tions. 

For the prosecution attempts have 
been made to show that wagons were 
withhold before 28th February when 
they might have been supplied, but I 
doubt if this has been clearly established. 
But there is on the hie a telegram, 
No. 298. from the Tratlio ’Manager, dated 
7th ^larch 1918, stopping traffic, and a 
later telegram No. 317, dated 9th April 
1918, reopening it for cotton, and it is 
pointed out that Tata and Sons got 70 odd 
wagons between those dates. So there 
appears considerable reason to suppose 
that Tata & Sons were favoured in 'March 
and April. In fact in the Sessions Court 
it seems not to have been argued that 
Tata & Sons were not favoured, but that 
there were sufficient reasons for favour¬ 
ing them. As to putting the blame on 
to Lai Chand I do not think this is pos¬ 
sible. There has been a good deal of 
discussion as to Ex. B-4 in which peti¬ 
tioner in December 19i7 tells Station 
Masters: 

In no case is anyone to ba given a wagon 
out of turn. If any order is received from my 
office to give a certain merchant wagons it 
means that he is to bs supplied in the order of 
registration, whether military, E. G. or public 
goods.” 

For the-defence Mr, Boalth’s evidence 
is referred to as showing that this was 
quite a proper letter. But ^Ir. Boalth 
expresses himself very guardedly as re¬ 
gards this letter, saying that on the face 
of it, it does not strike him as improper, 
because any Station Master reading it 
would think that a special order was com¬ 
ing down from a higher authority, but 
that if the District Traffic Superinten¬ 
dent was reserving to himself power to 
issue orders on his own motion giving 
priority to one merchant he would be 
acting wrongly. Mr. Boalth adds that 
he never gave any merchant priority 
nor had any intention of doing so. Now 
if petitioner never intended to give prio- 
' riby to any merchant, what need was 
there to talk of orders from his office to 
give a certain merchant wagons? If 
■every merchant was to got bis proper turn, 
what need of orders from the District 
Traffic Superintendent’s office regarding 
any particular merchant? Orders did issue 
in some cases as other exhibits show. 

1920 L/33 & 34 


Tlie best explanation that cin l)o ollored 
for tlie defence is that it simply to 

got rid of importuniito visitors to peti¬ 
tioner's office, though really tho or.lois 
were not meant to give undue [>refcrence 
to anyone. .-Ml that I can s-ay is bh:it 
the lettter. Ex. B-4, is a most suspicious 
one, and in my opinion Station Masters 
were given a i)liiin hint thereby that the 
District Traffic Superintendent would he 
likely to issue orders relating to certain 
merchants, hub that in correspondence at 
least regulations must be observed. 

As to tho argument th at wagons be¬ 
came more plentiful after 1st March, it 
is not shown where they came from, bub 
certain registers are pointed to sliowing 
that later on traders in general gob their 
goods away promptly. I am unable to 
come to any clear finding as to Messrs. 
Tata and Sons having been improperly 
kept out of wagons till 1st March and 
unduly favoured thereafter; but I regard 
Ex. D-4 as a highly suspicious letter 
which has not been explained and I re¬ 
gard the iianging up of the instructions 
giving priority to American cotton as 
exactly fitting in with tho story of 
the bride being given on 2Sth Febru¬ 
ary though arranged on an earlier date. 
I note that an application has been 
made to me to call for the records of an¬ 
other case to show the supply of wagons 
on 12fch April 1918, but I regard this as 
totally unnecessary for the purpose of 
the present case. All I can say about 
the wagons is that had the instructions 
as to American cotton been promptly 
issued, Messrs. Tata and Sons should 
have been able to get wagons soma days 
earlier than Ist March, whereas appar¬ 
ently they only began to get wagons on 
Isb March. Then it is said that certain 
inadmissible evidence has wrongly been 
admitted, especially evidence relating bo 
petitioner’s bank account prior to Ist 
March, and that though the learned Ses¬ 
sions .Tudge has said he has rejected this 
evidence, he must infallibly have been 
prejudiced. The same argument might 
apply to myself. I decline to admit that 
a judicial officer cannot, though aware 
of certain evidence, reject it and judge 
the case fairly on the merits of the re¬ 
maining evidence. It is said that the 
Sessions Judge, though professing to dis- 
legard the above evidence, clearly had it 
in view when he speaks of its being 
proved that Lai Ohand was petitioner’s 
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dalal. But this 6nding might equally 
have been arrived at v\ iihout the evi¬ 
dence as to the old banking account being 
on the record at all. Then it is urged 
that police diaries have been wrongly 
used as evidence. I cannot see this. 
Where they have been referred to, it is 
merely to test the evidence given in 
Court. 

Then it is urged that statements by 
persons that Ishar Das said certain things 
to them are secondary evidence and mere 
hearsay. But where such statements 
are admissible under S. 157, Evidence 
Act. surely they can be proved by any¬ 
one to whom they were made. The evi¬ 
dence of a person who hears a statement 
is as direct proof of that statement being 
made as the evidence of a person who 
sees a deed is proof of the deed being 
done; the latter is called an eyewitness, 
the former may well he described as an 
ear-witness. Each deposes to what has 
come to his personal knowledge through 
one of his senses. Then the matter of 
dismissal of certain Station Masters is 
referred to. The learned Sessions Judge 
is not quite correct here. Mr. Boalth's 
evidence shows that petitioner merely 
recommended that they should be reduced 
a grade, but that Mr. Boalth dismissed 
them. But I do not see that this makes 
any material difference to the case. Then 
there is the matter of Mr. Henriques not 
being recalled for further cross-exami¬ 
nation after the charge. I do not think 
Mr. Henriques was a very material wit¬ 
ness and the Sessions Judge’s record 
shows that all that the defence wanted 
to ask him about was the date of his in¬ 
terview with petitioner and that counsel 
in the Sessions Judge’s Court was quite 
content when the Sessions Judge was 
prepared to assume that the interview' 
was prior to 28th February. Mr. Nood 
argues that further questions might have 
been asked, but in the face of what was 
said in the Sessions Court. I am not 
prepared to assume that any further ques¬ 
tions would have been asked. 

Then it is urged that the Sessions 
.Judge decided the case on points not 
raised in arguments before him, thus de¬ 
priving counsel of right of reply. As an 
instance it is urged that the Sessions 
Judge wrongly assumes that Ishar Das 
is shrewd, and gets over all difficulties by 
talking of Ishar Das’s shrewdness. The 
Sessions Judge has, as far as I can see, 


confined himself to relevant fasts, and T 
fail to see that petitioner has any cause 
to complain. Then it is urged that 
Mathra Das was not called and that Lai 
Chand’s evidence denying that any bribe 
was given in his presence has wrongly 
been disbelieved. The prosecution is not 
bound to call any witness who they da 
not think will state the truth. Lai 
Chand was called by the Court. As was- 
only to be expected he denied the truth 
of Ishar Das’s story; I do not see why 
his evidence should have been regarded 
as carrying weight. Then it is urged 
that petitioner was made to give up hi& 
plea of being a European British subject 
by the Magistrate insisting on evidence 
from England: there is nothing at all on 
the record to support this. I have dealt 
with all points argued before me. The 
case has, with regard to some parts of 
the evidence, been argued as if it were 
an appeal, and my present order in parts- 
reads much as if it were the judgment of 
an appellate Court. The learned Sessions 
Judge has discussed the case fully, and 
I am unable to discover any reason for 
holding his decision to be incorrect. I 
can find no reason whatever for interfer¬ 
ence, and I dismiss this application for 
revision. The petitioner should surren¬ 
der to his bail before the District Magis¬ 
trate or to the Superintendent, Jail; fail¬ 
ing this he will be re-arrested. 

r.M./b.K. Application dismissed, 
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Petman, J. 

Gokal Chand and others —Accused— 
Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 255 of 1919, 
Decided on 18th July 1919, from order of 
Hony. Magistrate 1st Class, Naushera 
Nangli, District Amritsar, D/- 4th Feb¬ 
ruary 1919. 

(a) Criminal P. C. (1898), S. 133—S. 133 
applies only to existing state of affairs. 

Section 133 relates to an existing state of 
agaits and not to the possibility of future results. 

[P 261 C ll 

(b) Criminal P. C. (1898), S. 133 (3)-S 133 
deals only with occupations or trades which 
are in themselves injurious to health or pby* 
steal comfort. 

Clause (3), S. 133 deals only with ocenpa- 
tioDS or trades which are in themselres injuri* 
ous to health or physical comfort and bas 
nothing to do with trades which in themselves 
are innocuous, but in the course of which the 
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manager, or plier, of them commits a public 
nuisance. [P 260 0 2] 

(c) Criminal P. C.(1898), S. 133--Free and 
full enjoyment of property cannot be restric¬ 
ted except on clear and absolute proof of legal 
damage or harm. 

The provisions of Oh. 10, Criminal P. C. should 
be worked so as not to become tbomsolves a 
nuisance to the community at large and although 
every man is bound so to uso his own property 
that it may not work leg\l damage or harm to 
his neighbour, yet no one has a right to interfere 
with a free and full enjoyment by another of bis 
property except on clear and absolute proof that 
such use is producing such legal danage or barm 
and therefore a lawful and necessary trade, such 
as the manufacture of bricks, should uot bs inter¬ 
fered wilh unless it is proved that it is iujurious 
to the health or physical comfort of the com¬ 
munity. {.P 2G0 0 2: P 2Cl C ll 

(d) Criminal P. C., (1898), S. 133 — Order 
proceeding on grounds not covered by notice 
is illegal. 

An order under S. 133 which proceeds on 
grounds not covered by the notice issued to the 
accused is illegal. I.P2S9 C 2] 

Teh Chand and Har Gopal — for 

Petitioners. 

Mul Chand —for the Crown. 

Judgment. —Tliis and the connected 
Criminal Revision No. 317 of 1919 can 
be dealt with together. On the com¬ 
plaint of the Principal of the Khalsa Col¬ 
lege situate in the suburbs of Amritsar, 
a notice was issued by a Magistrate under 
S. 133, Criminal P. C., to the petitioners 
in the following terms: 

“Whereas the letter received from the Princi¬ 
pal of the Khalsa College and the correspondence 
of the District Magistrate show that you have 
dug out pits around the Khalsa College for tho 
preparation of bricks, that this is likely to be 
injurious to the health of the residents of the 
Khalsa College, and that it is apprehended that 
the stagnation of foul water in the pits will a0ect 
their health, you are directed to appear in the 
Court and show cause why proceedings under 
S. 133, Criminal P. 0., should not be taken 
against you, because the above act of yours is a 
public nuisance to the residents of the Khalsa 
College.” 

In reply to this notice the petitioners 

put in the following written statement: 

“The land belongs to zamindars who sold onlv 
the earth to us on payment of the price thereof. 
It is not our duty to All in the pits.” 

This was apparently regarded as a com¬ 
plete reply to the notice with regard to 
the existing pits, and consequently an¬ 
other notice was issued in the following 
terms: 

“You have dug pits by excavating land around 
the Khalsa College. The water stagnates in 
them and causes a bad smell. This is a nuisance 
to the residents of tho'Kbalsa College. Id future 
you should not dig pits around the Khalsa Col¬ 
lege- If you do not refrain from doing so you 
will bo dealt wHh according to law.'’ 


The defence of the petitioners to this 
second notice was the same as that raised 
to tho first. In spite of tho very limited 
terms of the notice, wliich relates to tho 
smell caused by staf^nating water and 
similar results if further pits aro dug» 
I find that the procee.lings wore con¬ 
tinued on totally different lines. Only 
on© witness was produced on behalf of 
the complainant, and his evidence relates 
to the likelihool of tlie liealth of the 
residents of tl^e Klialsa College sufleiing 
from smoke from the kilns and to mala¬ 
ria due to the breeding of mosquitoes in 
stagnant water in pits within lialf a mile 
of the College. It will be seen tlrat this 
evidence is not relevant to the notice is¬ 
sued to the petitioners. The petitioners 
however raised no objection and pro¬ 
ceed to meet the new case in so far as 
the stagnant pools were concerned. The 
Magistrate, disregarding the only issue 
raised by his notice and tlio evidence 
for the complainant, which was limited 
to half a mile, and tho evidence of tho 
petitioners, held that the pits excavated 
by tlie petitioners in the course of making 
bricks are filled with water in the rainy 
season and become a centre of malaria 
and otlier fevers, and that the working of 
the kilns gives out clouds of smoke 
which are very injurious to tlie health 
and life of the students and other resi¬ 
dents of the Khalsa College, and directed 
the petitioners not to excavate in future- 
any fresh or new pits within a radius of 
a mile of the College. 

Whatever sympathy every one has 
with the Principal of an important Col¬ 
lege in his laudable efforts to do every¬ 
thing possible in tho interests of tho- 
students of that College, the law must be 
observed and the rights of others must be- 
regarded and safeguarded. It was under 
these circumstances that I gave two- 
opportunities for the matter to be ami¬ 
cably settled, especially in view of the 
offer of the petitioners to so conduct 
their business as to leave no pits and to- 
arrange that no water should accumulate 
and stagnate. These off'ers have beerv 
rejected and I am informed that the 
Principal desires a judicial decision. The 
order of the Magistrate cannot be main¬ 
tained. It is erroneous for many reasons. 
Not only does tho order proceed on 
grounds not covered by the notice issued 
and therefore fatal to its validity, but 
there is obviously no justification for 
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the order directir.g no pits to be dug 
Nvitbin a radius of a mile when, according 
to the evidence of the witness for the 
complainant and of Colonel Smith, Civil 
Surgeon of Amritsar, a witness for the 
petitioners, a radius of half a mile was 
sutTicient to obviate any danger from 
mosquitoes. The Magistrate justi 60 s the 
radius of a mile on a certincato given by 
the Civil Surgeon, wherein he stated that 
he would like to see the brick kilns a 
mile away, but the certiBcate relates to 
•smoke from a certain kilo, and therein it 
is stated that smoke half a mile away 
could not be injurious to health. The 
Civil Surgeon was examined as a witness 
■and was not questioned with regard to 
his certificate. The certificate itself 
was not under the circumstances evi¬ 
dence in the case. It could only have 
been used to corroborate or contradict 
the witness, and in the latter case only 
when his attention was drawn to it. This 
was not done. In fact he was not cross- 
•examined at all. 

There is no evidence on the record 
that as a matter of fact the residents of 
the College have suffered from malaria 
fever, still less that the cause was due to 
the pits made by the petitioners. On the 
■other hand, there is ample evidence that 
there are a number of pits belonging to 
the College itself and to others far closer 
to College buildings, including the board¬ 
ing houses, in which water accumulates 
<ind which have not been filled up. 
There is also a pond in the College 
grounds into which all the water used to 
•wash clothes flows and accumulates. It is 
•eomewhat extraordinary in view of the 
•complaints made that the pits in the 
premises o1 the College have not been 
filled up, more especially as a witness 
for the petitioners, who was not even 
cross-examined and whoseevidence stands 
uncontradicted and unchallenged, states 
that malaria bearing mosquitoes cannot 
be bred in exposed pits where there 
is -no vegetation and no shade as in 
the case of the pits of the petitioners, 
whilst they are likely to be produced in 
the College pits which have vegetation 
and shade. This opinion the witness for¬ 
tifies by a report of Major Gill, an ex¬ 
pert in malaria. It is therefore clear that 
•on the present record it has nob been 
proved that the water in the pits dug by 
the petitioners has caused, or can cause 
znalaria or any injury to health. The 


notice on which action was taken did not 
relate to existing pits, and the order now 
sought to he revised forbids the digging of 
pits in the future. It is obvious however 
that the mere digging of pits cannot 
ordinarily be injurious to health. The 
objection apparently is to the collection 
and stagnation of water. It is conceiv¬ 
able that earth can be dug for the manu¬ 
facture of bricks and the collection of 
stagnant water avoided by various means, 
and therefore the order, if justified by the 
evidence, which in my opinion it is nob, 
should have been directed against the 
stagnant water and not the digging of 
pits. Consequently the offer of the peti¬ 
tioners in this Court would have appa¬ 
rently met all objections, however un¬ 
proved or unfounded, and it would have 
been for them to carry out any agreement 
come to. This offer tlie principal has 
not seen fit to accept. The notice to the 
petitioners did not state that their trade 
or occupation of manufacturing bricks was 
injurious to health so as to bring the case 
within the terms of S. 133, Criminal 
P. C.. nor has this been alleged. At most 
it could be contended, on the present re¬ 
cord, that their mode of carrying out 
tiieir trade or occupation may be in 
some respects objectionable. This how¬ 
ever is not sufficient to bring tlie case 
within S. 133. As pointed out in Moti 
Shah V. Crown (l), 

“the ^[agistrate could not, we think, interfere 
under S. 133, Criminal P. 0., to suppress a law¬ 
ful and unobjectionable trade, merely upon the 
ground that it was being so worked as to be in¬ 
jurious to the health of the neighbourhood.” 

In the present case there is no evidence 
that the manufacture of bricks is itself 
injurious to health or that the petitioners 
were so working that the health of any¬ 
one was being injured. In Mrs. Boreiro 
V. Ejnpress (2) it was held that S. 133 (3)i 
deals only with occupations or tradesj 
which are in themselves injurious to 
health or physical comfort and has noth-^ 
ing to do with trades which in them*! 
selves are innocuous, bub in the course of 
which the manager, or plier, of them 
commits a public nuisance. In Shadi v. 
Empress (3) it w’as held that the provi¬ 
sions of Ch. 10, Criminal P. C., should be, 
worked so as not to become theraselvesj 
a nuisance to the community at large, 
and that although every man is hound so 

(1) useol 39 P. R, 1889 Or. 

(2) tlS88')-47 P. R. 1888 Cr. 

(3) C1S88] 17 P. R. 1888 Cr. 
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'to use his own property that it may not 
work legal clatiiago or harm to his neigh¬ 
bour, yet no one has a right to interfere 
'with a free and full enjoyment by anoti^er 
'of his property except on clear and abso- 
jiute proof that svrch use is producing such 
legal dainage or harm, and tlierofore a 
lawful and necessary trade such as tan- 
ining should not be interfered with unless 
it is proved that it is injurious to the 
health or physical comfort of the com¬ 
munity. There is no such proof in the 
present case. It is also clear that S. 133 
jrelates to an existing state of aflairs and 
inot to the possibility of future results. 

The powers given under S. 133 are of an 
exceptional nature. The rights involved 
in the present case are important, and 
the case was essentially one in which, if 
the residents of the College considered 
themselves aggrieved, they should have 
taken action in the civil Courts to abate 
the alleged nuisance, and this can still be 
done. The fact that the College was buiit 
many years ago in its present position in 
order to have open country all round and 
plenty of fresh and pure air is beside the 
point and no ground for ignoring the legal 
right of others. It was open to the Col¬ 
lege authorities to acquire the surround¬ 
ing country or make agreements, for a 
consideration, restricting its use. Brick¬ 
kilns have existed in the locality for very 
many years. For the reasons stated above 
I accept the revision and sot aside the 
orders of the ^lagistrate. 

H.M./r.K. PelitioJi accepted. 

A. I. R. 192b Lahore 261 

Chevis, J. 

Mt. Lal Devi anH another —Defendants 
—Petitioners. 


Amar 
Party. 
Civil 
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V. 

Plaintiff 


Opposite 


Revn. Petn. No. 879 of 1918, 
Decided on 14th May 1920, from order 
of Dist. Judge, Amritsar^ D-/ 17th June 

Limitation Act (1908), S. 18—Ex parte 
decree—Application to »el aside—Defendant 
must prove that he was kept from knowledge 
of decree by fraud. 

In order to take the benefit of S. 18, Lim. Act 
in an application to sot aside an ox parte decree 
it must be proved not that the ex parte decree, 
was obtained -by fraud but that the defendant 
was kept from knowledge of the decree having 
been passed by fraud. 

(b) Limitation Act (1908), Art. 164—Sum¬ 
mons not duly served—Notice of first hear¬ 


ing is contemplated and not of adjourned 
hearing—Absence of adjourned hearing saves 
no limitation 

Tbo words "when the summons was not duly 
served” in .\rt. 101, Scl). 1, lyim. Act refer tc 
the summons given for the first hearing of the- 
suit and where there has beeu duo service of 
such summons, the mere 'fact that tbo defendant 
has not received notice of an adjourned hearing 
will not c.iuse limitation to run from the dale on 
which the defendant becomes aware of the decree 
having been passed. 1.P 2(>2 0 1} 

(c) Civil P. C. (1908), O. 9, R. 13—Applica¬ 
tion to set aside ex parte decree—Applica¬ 
tion cannot be regarded as one of review — 
Civil P. C.. O. 47. R. 1. 

.An application for setting aside an ex narle 
decree cannot be regarded as one for review and 
the la w o limitation cannot be evaded merely by 
altering the description of the application and 
calling it a review: 13 I.C. Sl8, FoU. [P 202 C 1] 

(d) Civil P. C. (1908), S. 151—S. 151 can¬ 
not override the distinct provisions of the 
Limitation Act. 

Section 151, Civil P. 0., is not intended to 
override the distinct provisions of S. 3, Lim. Act. 

LP 2C2 0 11 

Moti Sagar —for Petitioners. 

H. A. Herbert —for Opposite Party. 

Judgment. —Tlie petitioners are two 
ladies, who were defendants in a case 
brought by the respondent. In the course 
of the proceedings Tolar Mai tlieir agent 
al)sent6d himself, and an ex parte decree 
was passed against them on 11th Decem¬ 
ber 1917. They made an application 
through another mukhtar to Jtavo the 
decree set aside, but as this application 
\vas nob presented till 28th .Tanuary 1918 
it was dismissed as time-barred. They 
appealed to the District Judge, invoking 
Ss. 5 and 18, Dim. Act, but their appeal 
was dismissed, so now they apply to this- 
Court on the revision side. 

The limitation in sucli a case is 30 days- 
from tlie date of the decree, or where tlio 
summons was nob duly served, from tne 
time when the applicant has knowledge 
of the decree : see Art. 161, of the Sche* 
dule to the Limitation Act. Here the 
application was presented more than 30 
days after the passing of the decree. S. 5 
admittedly has no application to the 
case. As to S. 18, oven if it be assumed 
that Tolar Mai's absence was due to col- 
lusion with the plaintiffs, this alone 
would not constitute such a fraud as 
would render S. 18 applicable; in order 
to apply that section it would be neces¬ 
sary to find, nob that the ox parte decree 
had been passed by fraud, bub that the 
defendants had been kept from knowledge 
of the decree having been passed by fraud. 
Mr. Moti Sagar does not allege such 
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fraud, and in fact does not argue that 
S. l;^ is applicable. His contention is 
that there was no order of Court fixing 
11th December 1917 for hearing the case, 
that date having been fixed only by the 
Court’s reader in the absence of the Sub- 
ordiiw.te Judge on 22nd November 1917, 
and that consequently it is a case in 
which the defendants should be regarded 
as not having had notice and solimitation 
should run from date of their knowledge 
of the decree. I fear I cannot accept this 
contention. The words in Art. 164 
1'where the summons wasnotduly served” 
'|S€em to me to refer to the summonsgiven 
|for the first hearing of the suit, and I 
iagree with Mr. Rustomjee : see his book 
^on Limitation, Edn. 2, p. 546 that where, 
*as in the present case, there has been duo 
^service of such summons, the mere fact 
that the defendant has not received 
notice of an adjourned hearing will not 
'cause limitation to run from the date on 
which the defendant becomes aware of 
the decree having been passed. In Ragh- 
bir Brothers v. Vaulat Ram (1) a differ¬ 
ent view has been expressed, but that 
was a case in w’hich proceedings had been 
stayed, and so the case seems to have 
been regarded as one in which the re- 
■start of proceedings was equivalent to 
the starting of the suit over again; this 
case may therefore I think, be disting¬ 
uished. 

If the view which I hold is correct, no 
doubt hard cases must sometimes occur. 
My own opinion at present is that S. 5, 
Lim. Act should be made applicable to 
applications under Arts. 163, 164, 168 
and 169. Mr. Moti Sagar then urges 
that the application should be regarded 
as one for review. Bub it is obviously an 
(application falling under Art. 164, and 
I do not see how the law of limitation 
can be evaded merely by altering the des¬ 
cription of the application, and calling it 
an application for review'. This view is 
supported by Santxi v. Arjan Das (2). 
Then I am asked to apply S. 151, Civil 
Ip. C. But I am confident that that sec- 
Ition was never intended to override the 
distinct provisions of S. 3, Lira. Act, 
which lays down in clear terms that, 
subject to the provisions of Ss. 4 to 25 
of the Act, every application made after 
the period of limitation has expired shall 
be dismissed. This application for revi- 

“(TnT916r'86T“c7^2^ 

(2) L19121 13 I. C. 318. 
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sion is dismissed, but as it seems a bard 
case I pass no order as to costs. 

E.M./r.K. Petition dismissed. 


A. I. R. 1920 Lahore 262 

Dundas, J. 

Badruddin and others —Accused—Peti¬ 
tioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 793 of 1920, Deci¬ 
ded on 2nd July 1920, from order of 
Sess. Judge, Hiasar, D/- 22Dd May 1920. 

Public Gambling Act (3 of 1867), S. 13— 
Outskirts of railway station is not public 
place. 

The outskirts of & railway station that is, those 
parts to which the public have no right of access, 
do not constitute a public place within the mean¬ 
ing of S. 13. 

Where therefore certain persons were found 
gambling near tho water tank within the premises 
of a railway station: 

the place was not a public place and 
the accused could not be convicted under S. 13, 
9 P. n. 1905 Cr, Foil. tP 262 C 2] 

Badaruddin Kurreshi —for Petitioners. 

Facts. —Accused 2, of whom (Wazira 
and Dina) are railway employees, were 
found gambling for money with cards at 
a place near the water tank, within the 
premises of the railway station at Bhi- 
wani. They vvere challaned by the police 
under S. 13, Gambling Act, and convicted 
and sentenced as above. 

Grounds. —The place where they were 
gambling is not a public place within the 
meaning of S, 13, Act 3, 1867. 

Admittedly it is not a street or 
thoroughfare. It is not even a part of the 
platform to which travellers have access. 
E. I. Ry. Co. V. Lala Moti Sagar (l) 
shows that even the platform of a rail¬ 
way station is not a public place, but 
private property of the railway company 
from which the company might exclude 
any one not holding a ticket. Much less! 
can a place near the water tank of a rail-j 
way station be considered a public place.j 
King-Emperor v. Fajja (2) is in point.; 
Also Kashi Ram v. Empress (3) and Mid 
Singh v. Empress (4). It is recommen-! 
del that the conviction of the appli-, 
cants be set aside and fines which have^ 
been paid refunded. 

Order. —The outskirts of a railway 
station, that is, those parts to which the 
public have no right of access, do not 

(1) 119111 36 P. R. 1911=9 I. c. 1011. 

(2) U9051 9 P. R. 1905 Cr. 

(3) ei882l 17 P. R. 1882 Cr. 

(4) L18901 11 P. R. 1890 Cr. 
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[appeav to be a publio place within the 
imeaning of the Gambling Act and (or the 
reasons recorded by the learned Sessions 
Judge, I accept the revision and set aside 
the convictions. Fines, if paid, to be 
refunded. 

R.M./r.K. Revision allowed. 


iS: A. I. R. 1920 Lahore 263 (1) 

Martineau, T. 

Sita Ram —Convict—Petitioner. 

V. 

Emperor Opposite Party. 

Criminal Revn. No. 1674 of 1919, De¬ 
cided on 27th March 1920, from order of 
Sess. Judge, Ambala, D/- 17th June 1919. 

^ Opium Act (1878), Ss. 3 and 9—Morphia 

IS not included in “opium”— Sale or transport 
of morphia is not an offence under S. 9. 

Morphia is not included in the term “opium” 
as defined in S. 3 not being a preparation or ad* 
mixture of opium or a drug prepared from the 
poppy. The sale or transport of morphia is not 
hhereforo an offence under S 9. {.-P 263 0 21 

Gokal Chand —for Petitioner. 

O^Connor —for the Crown. 

Judgment. —The petitioner is a phy¬ 
sician who has been selling and trans- 
porting pills known as anti-opium pills, 
which are said to be a cure for the opium 
eating habit. They contain 2.4 per cent 
of morphia, and as the petitioner has 
no license to sell and transport morphia 
he has been prosecuted for infringing the 
rules under the Opium Act and convicted 
of offences under S. 9, Cls. (d) and (f) of 
that Act, and the conviction has been up¬ 
held by the Sessions Judge. The ques¬ 
tion is whether the sale and transport of 
morphia without a license is an offence 
under the Opium Act, and this depends 
upon the question whether morphia is 
included in the definition of opium con¬ 
tained in S. 3, Opium Act. which says 
that opium includes also poppy.heads, 
preparations or admixtures of opium and 
intoxicating drugs prepared from the 
poppy. The Courts below have held that 
morphia is a preparation of opium, but I 
cannot agree with them. Morphia is pre¬ 
pared from opium, but there is a clear 
distinction between a preparation from 
opium and a preparation of opium. Mor¬ 
phia is only one of many ingredients of 
opium, and I am unable to see how it 
can be called a preparation of opium when 
it does not contain the various ingredients 
which opium contains. It would be more 
accurate to describe opium as a prepara- 


. Sultan Khan Lahore 2^3 

tion of morphia than morpliia as a pre¬ 
paration of opium. 

That morphia is nob included in the 
term "opium” as defined in the Opium 
Act was apparently recognized when the 
rules published in Punjab Government 
Notification No. 954, dated IGbh October 
1916 as amended by Notification No. 
6583-0. and I dated 27th March 1917 
(p. 78. Vol. 2. Punjab Excise Manual), 
were framed, for in R. 1 (f) the definition 
of the expression "opium” given in the 
Act is amplified by the statement that 
that expression does nob include morphia 
or its preiiarations. That rule must have 
been overlookol when proceedings were 
taken against the petitioner. The fact 
of the petitioner having infringed the 
rules publishel in Notification No. 955, 
dated 16th October 1916, (on p. 101 
of the Manual) regulating the sale and 
transport of morphia is immaterial if 
there is no penalty for their infringe-^ 
ment. I hold that morphia is not inclu-| 
ded in the term "opium” as defined in, 
the Opium Act, nob being a preparation 
or admixture of opium or a drug prepared 
from the poppy. I therefore accept this 
application, set aside the conviction and 
sentence, and acquit the petitioner. The 
fine if paid will be refunded. 

R.M./r.K. Petition accepted. 

A. I. R. 1920 Lahore 263 (2) 

Abdul Raoop, J. 

Sadda Khan and another — Defen¬ 
dants—Appellants. 

V. 

Saltan Khan and others —Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 1248 of 1919, Deci¬ 
ded on 14th October 1920, from decrees 
of Dist. Judge, Jhang, D/- 23rd-24th Jan¬ 
uary 1919. 

Civil P. C. (1908), O. 6, R. 17—Appellate 
Court has ample powers to allow amend¬ 
ment—Suit for possession by pre-emption of 
land transferred under adhiapi tenure—Suit 
dismissed on mere ground that plaint did not 
»tate that plaintiff was prepared to do all 
conditions attaching to adblapi tenure—Ap¬ 
plication for amendment can he properly 
allowed even in appeal. 

Plaintiff sued for possession by pre-emption of 
certain land transferred under an adhiapi ten¬ 
ure. The Court of first instance found in favour 
of the plaintiff on all the issues, but dismissed 
the suit on the ground that the plaintiff had not 
stated in the plaint that he was prepared to peif- 
form all the conditions attaching to the adhiapi 
tenure. An application Tor amendment of the 
plaint was rejected as having been made too 
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lato. On api-cal the District Judge allowed the 
amc-ndinenl; 

Hii'i: (IMhat the appellate Court had ample 
power to allow an amendment wliich did not 
offend against any irovisicn of the law; (2) 
that the amendment allowed in tLo present case 
did net alter the nature of the suit and that it 
was a fit case in which amendment ought to 
have been allowed. [p 264 C 1. 2] 

Deri Dnyal —for Appellants. 

Pir T '(ij-ud-Vin —for Respondents. 

Judgment.—The only i)lea urged be¬ 
fore me in this second appeal is that the 
lower appellate Court ought not to have 
allowed the amendment of the plaint at 
the stage of an appeal. The suit was 
one for pre-emidion. The land in dis¬ 
pute had been transferred under what is 
known in this paovince as an adhlapi 
tenure. Rs. 150 was paid by the trans¬ 
feree to the grantors as nazrana. The 
plaintid claimed a superior right of pre¬ 
emption on the ground that he was an 
agnate of the transferor and that the 
right of pre-emption attached to transfers 
by way of adhlapi tenure also. Upon all 
the issues raised in the Court of first in¬ 
stance on the pleadings of tire parties, 
the decision was in favour of the plain. 
tilT: but the Court of first instance, re¬ 
lying on Mul Cha7id v. Maytsa Ham (1), 
dismissed the suit upon the ground that 
the plaintiff had not stated in the plaint 
that he was prepared to perform all the 
conditions on which the adhlapi tenure 
had been created. It appears tliat an 
applicaticu for the amendment of the 
plaint was made to the Court, but it was 
rejected on the ground that it was made 
too late and was presented after the 
judgment had been pronounced. But an 
examination of the pQtution shows that 
there was a clear statement made there¬ 
in that an oral request had been made to 
the Court to allow an amendment before 
the decision of tlie case. Now it is not’ 
denied that an appellate Court has got 
ample powers to allow an amendment 
which does not offend against any provi¬ 
sion of the law. It is clear that the 
amendment allowed in this case did not 
change the nature of the suit. The plea 
was of a highly technical nature and it 
was a fit case in which an amendment 
ought to have been allowed. It is not 
alleged that Sadde Khan, the appellant, 
Jhas in any way suffered by the allowance 
jof this amendment. The right of the 
jplaintiff to pre-empt is not denied. The 

(1) U883] 157 P. R' 1883. 
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full amount of tbe nazrana paid by Sadde 
Khan, i. e., Rs. 160, has been allowed by 
the decree. Having regard to the above 
circumstances, I am decidedly of opinion| 
that the course adopted by the lower ap¬ 
pellate Court was proper. Accordingly, 
I dismiss the second appeal with costs. 
R.M./r.k. Appeal dismissed, 
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Shadi Lal and Petman, JJ. > 

Payjiia Lal Lachhman Das —Defen¬ 
dants—Appellants, 

v. 

Dargopal Khuhi Ram —Plaintiffs— 
Respondents. 

Second Appeal No. 834 of 1915, De¬ 
cided on 26th June 1919, from decree ot 
Dist. Judge, Delhi, D/- 26th February 
1915. 

Negotiable Instruments Act (1881), Ss. 1 
and 7—Mercantile usage of Delhi—Hundia 
are accepted by word of mouth. 

Tbe merecaniilo community at Delhi recognise 
the custom of acceptiug hundis by word of 
mouth and a mercantile usage exists whereby 
the drawee, who signifies his assent by word of 
mouth, is made liable on the hundi accepted, 
by him. fP 265 C 1} 

Sheo Naraift, Mohan Lal and Govincl 
Das —for Appellants. 

Shamair Chand —for Respondents. 

Judgment. —The relevant facts of this 
case are set out in the order of remand, 
dated 31st May 1913 [Pu7inalal Lachh- 
7na7idas v. Uargopal KImbi (l),], 

which must be read as part of this judg-l 
ment. The issue remanded for further^ 
inquiry was: 

“whether there is a mercantile usage at Delbil 
which renders a drawee, who has accepted a! 
hundi orally, liable on the instrument.’’ 

The Subordinate Judge has recorded 
tbe evidence of a large number of wit¬ 
nesses produced by both the parties, and 
has also examined the khokhas or dis¬ 
charged hundis produced by some of th© 
witnesses in order to show that payments 
were made by the drawees after the liun- 
dis had been accepted orally. The learned 
Judge has found that the usage relied 
upon by the plaintiffs has been estab¬ 
lished and his view has been endorsed by 
tbe learned District Judge. 

We have examined the oral as well as- 
the documentary evidence in the light of 
the comments made by Mr. Sheo Narain 
for the appellants and Mr. Shamair 
Chand for the respondents, and reached 
the conclusion that the view t aken by 
(i) L1919]'61X^260. 
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the lower Courts is correct and should 
be upheld. There is a consensus of opi¬ 
nion that tlio mercantile community at 
Delhi recognii.e the custom of accepting 
hundis by word of mouth. On this point 
the witnesses on both sides are unani¬ 
mous, but while the plaintilTs’ witnesses 
proceed further and state that oral ac¬ 
ceptance makes the drawee liable on the 
instrument, those produced by the defen¬ 
dants demur to this statement and assert 
that oral accei>tanco does not import 
legal liability to pay. Now, we find that 
while the plaintiffs’ witnesses fortify 
their position by citing a very large nvim- 
ber of instances in which oral acceptance 
has been followed by payment, the wit¬ 
nesses for the defendants are unable to 
cite a single instance in which no pay¬ 
ment was made on the basis of a hundi 
which had been accepted orally. Indeed, 
some of these witnesses, who had them¬ 
selves been signifying their assent to hun¬ 
dis by oral acceptance, had to admit that 
they themselves never refused payment. 

A persuai of the entire material before 
us shows that though the acceptance of 
hundis may be made in writing, the 
majority of them are undoubtedly ac- 
jcepted by a mere word of mouth; that 
loral acceptance is rather the rule than 
the exception; that such acceptance has 
been invariably followed by payment; 
and that there is not a single instance in 
jwhich a drawee, after accepting a hundi 
orally, has declined to pay. When we 
find that tlie persons accepting hundis 
orally have always made payments, we 
cannot but conclude that the reason for 
such payments was that the acceptors 
knew that the mercantile usage not only 
recognized the validity of such accept- 
lance but also rendered them liable to the 
same extent as a person who had re- 
/duced his acceptance to writing. If the 
oral acceptance does not result in any 
legal liability, it is nob easy to under¬ 
stand why the holder should be satisfied 
with an acceptance of that character and 
should not insist upon the drawee either 
accepting the hundi in writing or dis¬ 
honouring it, A holder would naturally 
like to know definitely how he stood with 
respect to the drawee and would not or¬ 
dinarily rest contented with an oral ac¬ 
ceptance, if it carried with it only a 
moral and not a legal obligation to pay. 

As pointed out by their Lordships of 
the IMvy Council in Juggomohan v. 
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^lanichciiand (2) to estahli&li u mercan¬ 
tile usage it is enough, if tfio usage ap¬ 
pears to be so well known ami acquiesced 
in, tliat it may ho reasonal^ly presumed 
to have boon an ingredient tacitly im¬ 
ported by the jiarties into their contiLiefc, 
This test has l)eon fully satisfied in the 
case before us; and wo must tlieroforo 
liold that the plaintifl's liavo succeeded in 
establishing the existence of a mercan¬ 
tile usage at Delhi making the drawee, 
who has signified his assent by word of 
mouth, liable on t)m hundi accepted by 
him in tliat manner. We accordingly 
dismiss this appeal witli costs. 

_ R.M./r.K^_ Appeal . 

(•2) U857-5‘J] 7 M. I. A.‘/G3 (p/c:). 
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Shadi Lal, C. J. akd Dundas, J. 

Pahlad —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal .Appeal No. 329 of 1920, De¬ 
cided on 14th June 1920, from order of 

Sess. Judge, Delhi, D/- 19th April 1920. 

❖ (a) Criminal P. C. {5 of 1898), S. 235— 
Offences nol triable together—Joinder of 
such vitiates trial though no prejudice is 
caused. 

Where two oflooces cauuot be tried together, 
their joinder vitiates the whole trial: .and the 
mere fact that the accused has nol been pre¬ 
judiced by this wrong procedure does not con¬ 
stitute a valid ground for condoning the defect. 

LP 2G7 C 1) 

(b) Criminal P. C. (5 of 1898), S. 537— 
Contravention of express provision is ille¬ 
gality that cannot be cured—Such trial is 
illegal. 

'I’he dis-rfgaid of an sxpress provisiou of law .as 
to the mode of trial is not a mere irregularity 
such as can be remedied by S. 537, Criminal 
P. C. A trial conducted in a manner prohibited 
by law must be regarded as altogether illegal. 

LP 297 C ll 

(c) Criminal P. C. (5 of 1898), S. 239— 

No hard and fast rule can be laid to deter¬ 
mine whether two offences are part of the 
same transaction—Term transaction implies 
continuity of purpose and action and not of 
time. 

No hard and fast rule can be laid down for 
determining the question whether the charges 
in a particular case should be treated as con¬ 
stituting one tr.'xnsaction. 

The word ‘transaction’ suggests not neces¬ 
sarily proximity in time so much as continuity 
of action and purpose, that is to say, it is not 
necessary that the acts constituting the crimes 
should have been committed all on the same 
occasion, but it is sufficient that, though sepa¬ 
rated by a distinct interval of time, tbey'aro 
closely connected by continuity of purpose and 
progressive action towards a single object. 

LP 267 0 13 
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Dev Baj Sawhney —for Appellant. 

Asst. Legal Bemembrancer — for the 
Crown. 

Judgment. —The Sessions Judge of 
Delhi has convicted the appellant, 
Pahlad, of two offences, namely, the 
murder of a i)oy, Arair Singh, aged nine 
years, and an attempt to murder bis 
(Amir Singh’s) elder brother, Dalip 
Singh, aged about twelve years, and has 
sentenced the convict under S. 302, 
I. P. C., to death, but has not considered 
it necessary to inflict any sentence in 
respect of the latter offence. We have 
before us an appeal preferred by the con¬ 
vict through his counsel Mr. Dev Raj 
Sawhney, and also a reference made by 
the Sessions Judge under S. 374. Crimi¬ 
nal P. C., for confirmation of the capital 
sentence. The story for the prosecution 
is simple and lies within a narrow com¬ 
pass. The appellant, Pahlad, is a Kalal 
residing in the town of Delhi, and be¬ 
longs to the same brotherhood as Jagan 
Nath, the father of the two boys. There 
is sufficient evidence upon the record 
that about two years ago there was a 
talk of marrying Jagan Nath’s daughter, 
Mt. Sheorani alias Sorani, to the appel¬ 
lant, but the idea was given up a few 
months before the occurrence in question 
because the parents of the girl learnt 
that the appellant was a young man of 
loose character. They then betrothed 
the girl to a man at Gwalior and decided 
to solemnise the marriage in February 
1920, The ceremony of lagan, which 
precedes the actual marriage by a few 
days, was performed on 31st January 
1920 and this ceremoney left no doubt 
that the girl was not going to be married 
to the appellant. The refusal of the 
parents to give their daughter in mar¬ 
riage to the appellant, and their deter¬ 
mination to solemnise her marriage with 
another person, caused resentment to 
the convict, who apparently made up his 
mind to take his revenge. 

On 2nd February 1920 Jagan Nath's 
eldest son Hem Chander, who kept a 
shop for selling pan, left the shop in 
charge of his brother Amir Singh at 
about noon and went home to take his 
breakfast. Upon his return at about 
1 30 p. m. Amir Singh told him that he 
had been vomiting. Hem Chandar 
thereupon sent his brother home and the 
latter upon an inquiry by his mother, 
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Amar Devi, told her that Pahlad had 
given him a cake of sohan halwa to eat 
when he was alone at the shop. The 
mother however attached no importance 
to this matter and thought that the 
boy’s illness might be due to cold. The 
other boy Dalip Singh, who goes to 
school, returned home at about 3 p. m. 
and went to Hem Chander’s shop at 
about 5 p. m. After purchasing some 
tobacco for Hem Chander, Dalip Singh 
left the shop at sunset, and was joined 
on the way home by two other boys, 
Kesho (P. W. 8) and Bajindar Singh 
(P. W. 9). The three had not gone very 
far when they were called across the 
road by the appellant, Pahlad, who was 
then sitting under a pipal tree clos© to 
the road. Pahlad offered all three boys 
halwa sohan. Dalip Singh took a cake 
and ate it. Rajindar Singh also accepted 
a piece, but threw it away because it 
appeared that somebody had been eating 
it. The third boy, Kesho, declined to 
accept the sweetmeat offered to him. 
Dalip Singh did not fall ill at once, but 
went home and then brought Hem 
Chander’s dinner to his shop. While 
returning from the shop he vomited and 
upon reaching his house he also purged. 

There is ample evidence upon the re¬ 
cord that both the boys were sick the 
whole night, vomiting and purging 
frequently. Their relatives requisitioned 
the services of a medical man, Dr. Ata 
Uilah (P. W. 12), who found that the 
boys had symptoms of collapse—sweating 
and weak pulse—and was of opinion that 
they were suffering from the effects of 
poison. He accordingly alvised the re¬ 
latives that the victims should be sent 
to the Civil Hospital at once. This 
advice was however not accepted, and it 
was not until 11 a. m. next morning that 
the boys were taken to the hospital, 
where Amir Singh died shortly after his 
admission into it. The elder boy, Dalip 
Singh, recovered from his illness, and 
has appeared as a witness for the pro¬ 
secution, Now the medical evidence 
shows that the death of Amir Singh was 
due to arsenical poisoning, and the report 
of the Chemical Examiner leaves no 
donbt that white arsenic was found in 
the intestines and the stomach of the 
deceased, and arsenic in his liver and 
kidneys. The Chemical Examiner also 
detected white arsenic in the vomit 
which was removed from the kothri in 
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'which Dalip Singh had been vomiting at 
night. 

The learned Sessions Judge has tried 
the appellant at one trial for two olTences, 
■namely, the murder of Amir Singh and 
^n attempt to murder Dalip Singli; and 
this joinder of charges is objected to by 
the learned counsel for the appellant as 
contrary to the provisions of law. Now 
it is clear that if the two offences could 
not be tried together, their joinder would 
vitiate the whole trial; and the mere fact 
[that the accused has not been prejudiced 
|by this wrong procedure would not con- 
stitute a valid ground for condoning the 
defect. The attention of the learned Ses¬ 
sions Judge, who apparently relied upon 
want of prejudice in support of the proce¬ 
dure adopted by him is drawn to the 
judgment of their Lordships of the Privy 
iCouncil in Subrahmania Ayyar v. King 
Emperor (l) which lays down the rule 
that the disregard of an express provision 
of law as to the mode of trial is not a 
mere irregularity such as could be reme¬ 
died by S. 537, Criminal P. C., and that 
a trial conducted in a manner prohibited 
by law must be treated as altogether 
illegal. 

We are however satisfied that this trial 
does not transgress the rules as to the 
joinder of charges laid down in the Crimi¬ 
nal Procedure Code. Sub-S. (l) S. 235, 
Criminal P. C., prescribes that if in one 
series of acts so connected together as to 
form the same transaction, more offences 
than one are committed by the same per¬ 
son, he may be charged with and tried at 
one trial for every such offence, and upon 
the facts of this case we are of opinion 
that both the offences, with which the 
appellant was charged, formed part of 
the same transaction. The Code does not 
define the word ’ transaction” but it has 
been often pointed out that no hard and 
fast rule can be laid down for determin¬ 
ing the question whether the charges in 
a particular caje should be treated as 
constituting one transaction. The answer 
to the question must depend to a large 
extent upon the peculiar circumstances 
of eachcase. The word “transaction” sug. 
gests not necessarily proximity in time 
so much as continuity of action and pur¬ 
pose, that is to say, it is not necessary 
that the acts constituting the crimes 
should have been committed all on the 

(1) Uy02l 25 Mad. 61=23 I.A. 257=8 Sar. 60 
(P.C.). 


same occasion, but it is suflicient thatj 
though separated by a distinct intervalj 
of time they are olofely connected liyj 
continuity of purpose and progressive' 
action towards a single object: vide inter 
alia. Emperor v. Sherufiilli (2) and Em¬ 
peror y. Datto llaumanl Sha]iapurktir 
(3). Now in the case before us there 
can be no doubt that the appellant had 
no sort of grudge against the tsvo boys 
personally, and that they were poisoned 
simply because they happened to be the 
sons of Jagan Nath who had otTendel the 
convict by declining to give him his 
daughter in marriage. It is clear that 
the culprit’s object was to injure the 
father, and finding that he could not 
injure him directly, he decided to take 
his revenge by poisoning his sons. Ho 
accordingly mixed arsenic in sohan halwa 
and gave one cake to the younger boy, 
when he was sitting alone at the shop, 
and then another to his elder brother a 
few hours afterwards. We consider that 
in both the acts there was a continuity 
of purpose and action and that the trial 
is not open to any valid objection. 

Upon the merits we consider that the 
case for the prosecution has been fully 
established. That Amir Singh died of 
arsenical poisoning does not admit of any 
doubt. Indeed this point is conceded by 
the learned Counsel for the appellant, 
and the only question for determination 
is whether it was the appellant who ad¬ 
ministered the poison. Now we have 
no fewer than five witnesses, viz. Amir 
Singh’s parents, Jagan Nath (P. W. 2) 
and Mt. Amar Devi (P. W. 17 ). his elder 
brother Hem Chander (P. W. 4 ), his 
Di3.t6rnail unci© Nathan Lai (P. • 11) 

and one Muhammad Said (P. W. 13) 
(who was summoned to the house on the 
night in question to render assistance), 
who depose to the fact that the victim, 
when questioned by them as to the cause 
of his illness, stated that the appellant 
had given him sohan halva when he was 
sitting at the shop on the afternoon of 
the 2nd February. We have bestowed 
our careful consideration upon their 
testimony and see no reason to distrust it. 
It must be remembered that the appel¬ 
lant’s name was disclosed at once as the 
perpetrator of the crime and there was 
therefore no opportunity for concocting 
a fals e story. It is to be observed that 

(2) US03] 27 Bom. 135. 

(3) 119061 30 Bom. 49. 
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the lioy be^an to vomit soon after eating 
the sweetmeat and it can therefore be 
safely inferred that it was the sweetmeat 
which contained the poison. Tiiat the 
poisoning was intentional and not ac¬ 
cidental is clear from the fact that the 
elder iDrother also showed similar symp¬ 
toms soon after eating this sweetmeat 
offerei by the appellant, though he did 
not succumb probably because he was not 
so tender in age, and also because the 
dose of the poison administered to him 
was not sufficiently large. On the ques¬ 
tion tliat it was the appellant who gave 
soVian halwa to Dalip Singh on the 
evening of 2nd February, we have the 
testimony not only of Dalip Singh, 
V. W. 10, but also of his companions 
Kesho, P. \V. 8, and Rajindar Singh, 
Ih NV. 9. neither of whom is inimically 
disposed towards the appellant. It is 
further clear that Dalip Singh, when 
questioned by his relatives as to the cause 
of his illness, disclosed to them the fact 
that ho had eaten a cake of sohan halwa 
offered to liim by the offender. There is 
ample evidence upon the record that 
Dalip Singh vomited in the kothri of his 
house at night, and it was that omit in 
which the Chemical Examiner detected 
white arsenic. 

Upon the record as it stands we are 
unable to say as to how the offender 
procured the poison. Tlie learned Ses¬ 
sions Judge has referred lo two post¬ 
cards seized by the Sub-Inspector of 
Police upon a search of the offender’s 
house, and also the tliree postcards 
found in the house of one Abdul Sbakur 
in Meerut District ; and held that the 
appellant had written to Abdul Shakur, 
who practices the profession of a physi¬ 
cian in Meerut District, to send him 
some white medicine and that this re¬ 
quest was complied with by tlie physi¬ 
cian. The suggestion is that the medi¬ 
cine referred to in the corresi)endonce 
was not an ordinary medicine but white 
arsenic Now there are two observa- 
tious which we have to offer in connexion 
with this documentary evidence. In the 
first place there is not a scintilla of evi¬ 
dence to prove that either Pablad or 
Abdul Shakur wrote the postcard with 
his own hand, and the attempt of 
the Sub-Inspector to prove that the 
postcards found in the house of Abdul 
Shakur were in the hand writing of the 
accused wag a perfectly disingenuous one. 


Ilis opinion was based upon a compari¬ 
son of the writing on the postcard with 
the offender’s supposed signature on the 
soarch list prepared at the time of the 
search of his house ; bub, as pointed out 
by the learned Sessions Judge, the search 
list does not hear Pahlad’s signature, 
although the place for his signature was 
prepared by writing his name above the 
line below which he was expected to 
put down his signature. It however 
appears that his signature was never 
obtained. It is therefore beyond doubt 
that neither Pablad nor Abdul Shakur 
has been shown to be the writer of 
these postcards, though the postcards 
found in the house of Pahlad purport to 
have come from Abdul Shakur and vice 
versa. Further we are not prepared to 
endorse the view that the medicine, 
which Pahlad wanted, was not an ordi¬ 
nary medicine but was intended to refer 
to arsenic. The police diaries show 
that Abdul Shakur was in tlie habit of 
prescribing medicine for sexual debility, 
and it may be that Pablad, who is said 
to be a vile young man, stood in need of 
such meilicine. 

While we exclude the documentary 
evidence from consideration, we are satis¬ 
fied that the rest of the evidence fully 
establishes the guilt of the appellant. 
Wo have not only the motive for injur¬ 
ing the boy’s father but also the evidence 
that both the victims were given sohan 
halwa by the appellant and showed 
symptoms of poisoning soon after they 
had eaten it. The younger boy suc¬ 
cumbed after the lapse of about 24 hours 
but the elder one fortunately recovered. 
Considering that arsenic is a virulent 
poison, the appellant, when administer¬ 
ing the dose to the child Amir Singh, 
must have known that his act was so 
imminently dangerous that it must in all 
probability cause death. At any rate, he 
intended to cause such injury as was 
likely to cause death. The case there¬ 
fore fulfils the requirements of the defini¬ 
tion of murder, and the conviction under 
S. 302, I. P. G., roust therefore be 
confirmed. The same remarks apply 
mutabis mutandis to the offence of at¬ 
tempting to murder Dalip Siogh, but in 
view of the conviction and the sentence 
under S. 302, I. P. C., the learned Ses¬ 
sions Judge has considered it necessary 
to inflict a separate sentence under 
S. 307, I. P. C. As regards the sentence 
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of doat)\ imposed by the loarned Sessions 
Judge in connexion with the olTonco of 
murder, there is really no extenuating 
circumstanoos which would justify the 
award of the alternative punishment. 
It is true that the offender is a young 
man of 22 years of age and it may be 
that he thought that the poison admin¬ 
istered by him in the sweetmeat would 
not kill the boys but would simply cause 
them hurt. But at the same time it is 
clear that his act was a deliberate one, 
and he must have known that a dose of a 
virulent poison like white arsenic, when 
administered to a child of the age of 
Amir Singh, avas likely to result in death. 
After weighing all the points which 
may be urged for or against the appellant, 
we have reached the conclusion that 
there is no sufficient reason for altering 
the sentence of death to one of transpor¬ 
tation for life. For the aforesaid reasons 
we uphold the convictions and confirm 
the' sentence of death, and dismiss the 
appeal. 

E.m./r.k. Appeal dismissed. 
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Broadway and Abdul Raoop, JJ. 

Harmukh Bai-Munna Lai — Defen¬ 
dants—Appellants. 

V. 

Radha Mohayi —Plaintiff — Respon¬ 
dent. 

Second Appeal No. 2091 of 1915, Deci¬ 
ded on 8th May 1919, from decree of 
Addl. Dist. Judge, Delhi, D/- 29bh Juno 
1915. 

Provincial Insolvency Act (1907), Ss. 2 
(e), 16 and 18—Hindu father adjudicated in¬ 
solvent—’Son’s interests in joint family pro¬ 
perty vests in receiver—Burden of proving 
immorality is on son. 

Under the Mitakshara law a father has the 
right to dispose of his son’s interest in ancestral 
immovable estate for the payment of his own 
debts not contracted for immoral purposes and 
such interest therefore is “property" belonging 
to the father within the moaning of S. 2 (c), and 
on the father being adjudged insolvent it vests 
in the receiver. 

In such a caso the burden of proving that the 
debts were incurred for immoral purposes is on 
BOD. tp 270 C 1, 2] 

Moti Sagar —for Appellants. 

ilf. N. Mukerji —for Respondent. 

Judgment. —This appeal has arisen 
out of a suit brought by Lala Ram Kishen 
Das, receiver of the property of Jai 
Narain, insolvent, proprietor of the firm 
Rama Nand-Jai Narain, for the recovery 
of a sum of Hs. 2,382-15-9 from Harmukh 


Riti Munna Bfil. The facts of tlio ca«e 
are fully state! in Hio careful juilgnient 
of the lower appollato Court an-!'’need 
not be given in detail. Jt is only nece--, 
sary to mention a few dates an-1 facts 
which are necessary for the decisinn of 
this appeal. Jai Narain and iiis son Ban- 
wari Cal constituted a joint Hindu family 
and were the proi)riotors of the firm 
Rama Nand-Jai Narain mentioned aliovo. 
Some of liis creditors a/)plie'! to have Jai 
Narain adju-licated insolvent. An order 
of adjudication was made on 21st .August 
1912. A receiver was appointed on 2-lt'h 
August 1912, and this fact was formally 
notified to the District Judge of Delhi oii 
5tii November 1912 as certain execution 
proceedings in execution of decrees were 
pending in his Court. 

In 1912 a suit was brought by Tsiiar 

Das Nirbhe Ram against Jai Narain and 

Banwari Lai for tlie recovery of a sum 
of money, in which a decree was passed 
on 18th May BJ12 for the sum of Rupees 
l,oi2-J-b. Tlijs decree was pub into 
execution on llth July 1912 and a cotton 
pross belonging to the father and son 
namely Jai Narain and Banwari Lai, was 
attached and sold on 7tii October 1912 
and Rs. 5,050 were realized. The sale 
was confirmed in due course on 9t!i 
November 1912. In the meantime, the 
firm of Harmukh Rai-Munna Lai. defen¬ 
dants, had also obtained a decree against 

the same judgment-debtors, which they 

put into execution and applied to share 
pro rata in the sale proceeds of the cotton 
press. They succeeded in realizinct 
Ks. 2,382 15-9 on 28th November 1912” 
The decree obtained by Harmukh Rai- 
Munna Lai was passed ex parte against 
Jai Narain and Banwari Lai. It appears 
that Banwari Lai, being a minor, applied 
for the setting aside of the decree on the 
ground of his minority. The subsequent 
proceedings show that eventually the de- 
cree was maintained against Banwari Lai 
also. Those proceedings however are nob 
material and as no argument has been 
based on them in this Court, it is not 
necessary to discuss them here Tho 
present suit was instituted bv there 
ceiyer in April 1914 against Harmukh 
xvauMunna Lai for th© i*©covery of tho 
amount above mentionel which they had 
realized from the District Judge's Court 
on 28th November 1912, on the ground 
that Jai Narain having been adjudicated 
insolvent the cotton press along with 
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other properties of Jai Narain had vested 
in the receiver before the date of the 
sale. The Court of first instance dis- 
missei the suit, holding that the cotton 
press belonged to both the father and the 
son and that as .Tai Narain alone had 
been adjudicited insolvent, the order of 
adju'lication could not have affected the 
interest of Banwari Lai, and as also be¬ 
cause only half of the sum due under the 
decree had been realized, the plaintiff was 
not entitled to succeed. From the decree 
of the Court of first instance dismissing 
the suit of the receiver an appeal was 
preferred to the lower appellate Court, 
which reversed the decree of the Court 
of first instance and passed a decree in 
favour of the receiver. 

The defendants have come up in appeal 
to this Court, and it has been argued on 
behalf of them that the order of adjudi¬ 
cation could not and did not affect the 
property of the minor son of Jai Narain. 
The decision of the appeal depends upon 
the correct interpretation of Cl. (e), S. 2, 
Provincial Insolvency Act 6 of 1907. 
According to it “property” includes any 
property over which or the profits of 
which any person has a disposing power 
which he may exorcise for his own bene¬ 
fit. It is argued on behalf of the res¬ 
pondent tliat Jai Narain, as the father 
of his minor son Banwari Lai, had full 
authority under the Hindu law to alien¬ 
ate the property of his son for the pay¬ 
ment of his debts. Therefore, it the debt 
was of such a nature as to entitle Jai 
Narain to alienate the property of his 
son for its jiayment, the adjudication 
would have the effect of vesting the entire 
property in the receiver. This argument 
is fully supported by decided cases. A 
isimilar question arose in the Bombay 
High Court in the case of Fakirchand 
Moticha7id v. Motichand TliirruckchoJid 
(l) and it was held that under the Mitak- 
shara law a father has the right to dis¬ 
pose of his son’s interest in ancestral 
immovable estate for the payment of his 
own debts not contracted for immoral 
purposes, and a vesting order made under 
S. 7, Insolvency Act, vested that right in 
the Ofliaial Assignee who could give a 
good and complete title to such ancestral 
immovable estate to a purchaser. This 
decision was followed in two Madras 
cases reported as Rangayya Chetii v. 


Thanikachalla Mudali (2) and Nunna 
Brahmayya v. Chidaraboyina (3). Theso 
cases have been relied upon by the lower 
appellate Court in support of its deci¬ 
sion and in our opinion they fully support 
the view taken by the lower appellate 
Court. On behalf of the appellant it has 
been argued that it lay upon the plaintiff 
to establish that the debts of the father 
had been incurred for legal necessity. 
This argument however cannot prevail in 
the face of -the decision of a Division 
Bench of the Punjab Chief Court reported 
as Amar Nath v. Rustomji (4). Accord- 
, ing to this decision it lay upon the defen. 
dant to show that the debt had been in¬ 
curred for immoral purposes and that 
therefore it was not the moral duty of 
the son to pay. The Privy Council ruling 
in Sahu Ram Chandra v. Bhiip Seiigh (5) 
has been relied upon by the learned coun¬ 
sel for the appellants in support of his- 
contention that it is the duty of an alienee 
to establish under such circumstances 
that the alienation was made for legal 
necessity. This ruling was cited and 
considered by the Division Bench who 
decided the case Amar Nath v. Rustomji 
(4), and we are bound by the construction 
which they have placed upon the decision 
of their Lordships of the Privy Council. 


The defendants did not raise the ques¬ 
tion in the Court of first instance that 
the debts incurred by the father Jai 
Narain were incurred for immoral or for 
similar purposes. An attempt was mado 
to raise this plea before the lower appel¬ 
late Court, bub as its decision would 
depend upon evidence to be given on 
the point, in our opinion the learned 
Additional District Judge was fully justi¬ 
fied in not allowing the appellant toraise 
the question in appeal before him. Two 
other questions were argued before us 
namely that the suit by the receiver was 
had as it bad been instituted without the 
sanction of the Judge of the insolvency 
Court. On the facts found by the lower 
appellate Court there can be no possible 
doubt that the necesssary sanction had 
been obtained and the suit was rightly 
instituted. The second contention some¬ 
what faintly put forward was that the 
suit ought to have been a suit lor the 


(2) [1S961 19 Mad. 74. 

(3) [19031 26 Mad. 214. 

(4) [191S1 15 P. R. 1918=43 I. C. C'£. , . 

(5) [19171 89 All. 437=39 I. C. 280—44 I. A. 

126 (P.C.). 


( 1 ) [1883] 7 Bom. 438. 
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setting aside of the execution sale and 
not foi* the recovery of the money claimed. 
We entirely agree with the lower appel¬ 
late Court that a complete answer to this 
question is to be found in the provisions 
of S. 34. I'rovincial Insolvency Act 3 of 
1907. The question of limitation raised 
in para. 2 of the memorandum of appeal 
was not seriously pressed before us nor 
does'it arise in this case. Arts. 12 and 13, 
Lim. Act, having regard to our view on 
the facts of the case, have no manner of 
application. In our opinion the view 
taken by the lower appellate Court is 
perfectly correct. We accordingly dis¬ 
miss the appeal with costs. 

R.M./R.K. Appeal dismissed. 
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Wilberforce, J. 

Ghanisham Das — Defendant—Appel¬ 
ant. 

V. 

Mubarik —Plaintiff—Respondent. 

Second Appeal No. 2247 of 1919, Deci¬ 
ded on Ist May 1920, from decree of 
the Dist. Judge, Mianwali, D/- 25th 
July 1919. 

T. P. Act (1882), S. 60—Deed stipulating 
for redemption on payment of mortgage 
money and charging property with liablility 
for principal and interest—Redemption can 
be allowed only on payment of principal 
and interest. 

Where a mortgage-deed stipulates for redemp¬ 
tion of the mortgaged property on payment by 
the mortgagor of the mortgoge money, and states 
that the property is mortgiged for the priucipal 
and interest, the mortgagor can only redeem on 
payment of the principal "Sum and the inter¬ 
est duo thereon. LP 271 C 2] 

Har Gopal —for Appellant. 

N. C. Mehra —^|or Respondent. 

Judgment. —Plaintiff sued for redemp¬ 
tion of a mortgage deed on payment of 
nothing and also (or a decree for Rs. 32. 
The' defendant claimed Rs. 194-13-0. 
The first Court gave him a decree ac¬ 
cordingly. The lower appellate Court 
held that the mortgage was redeemable 
on payment of the principal mortgage 
money only and that now nothing was 
payable. Against its decision the defen- 
dent mortgage has preferred a second 
appeal. 

The lower appellate Court referred to 
a decision which is apparently Bhag Mai 
v. Talia (1) to the effect that zar-i-rahn 
or zar-i-marhuna means the principal 
mortgage-money only. To the same effect 

• (1) Liy07j 0 X*. L. R. 1907=44 P. W. R. 1907. 


is Aulia Khan v. Kanshi Ham (2) and 
Lok Chand v. liazar Khan (3). None of 
those judgments however has any con¬ 
nexion with the present case. In the 
mortgage deed itself the mortgagor begins 
by stating that when ho pays the mort¬ 
gage money zir-i-rahn, he will redeem the 
house. lie then goes on to say that uith 
the mortgage money he will also pay the 
costa of repairs. He concludes by stating 
that the property is mortgaged for the 
principal and interest and that his person 
will also be liable. These concluding' 
words entirely differentiate this case, 
from those relied upon by counsel for; 
the respondent, as there is an explicit! 
agreement that the mortgaged property! 
is liable also for the interest. I therefore! 
accept this appeal and set aside the de-i 
cision of the lower appellate Court and 
as there are many grounds of appeal not 
disposed of, I remand the case under 
O. 41, R. 23, for their disposal. Costs 
will be costs in the cause and Lhecourt-fee 
on appeal will be refunded. 

R.M./r.K. _ Case remanded. 

•2) Liyi2l 45 F. R. 1913= 17 L C. 077. 

3) [ 1917] 98 P. R. 1917=41 I. C. 59. 
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Scott-Smith and Broadway, JJ. 

Gahl Singh and others —Plaintiffs—■ 
Appellants. 

V. 

Surjan Singh and another —Defen¬ 
dants—Respondents. 

First Appeal No. 1869 of 1914, De¬ 
cided on 29th April 1919, from decree of 
Dist. Judge, Amritsar, D/- 23rd Juna 
1914. 

Hi ndu Law—Religious endowment—Right 
of management of bunga cannot be trans¬ 
ferred. 

A buDga being partly religious and partly 
charitable, the office of mauager of a bunga par¬ 
takes of the nature of a religious office and can¬ 
not be alienated in the absence of a custom; 
justifying such alienation. LP 274 0 1] 

Sheo Narain and Seioa Ram Sijigh — 
for Appellants. 

Gokal Chand Narang, Moti Sagar^ 
Ram Lai and Harcharan Das —for Res¬ 
pondents. 

Judgment. —The suit out of which 
this appeal has arisen was instituted in 
the following circumstances : 

One Sardar Partab Singh was the 
owner of moveable and immovable pro¬ 
perty valued approximately at three lakhs 
of rupees. He died somewhere in the 
year 1873 leaving him'surviving a widow 
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Sardarni Partab Kaur, but; no issue. Sar- 
darni Partab Kaur obtained possession on 
her deceased liusband’s estate, and on 
Ctb January 1881, executed a supurd- 
narna in favour of Mahant Chanda Singh, 
xvhich is printed at p. 7 of the paper- 
book and in which it is stated that the 
Sardarni had made the Samadh of Sardar 
Partab Singh and certain properties wakf. 
These proi)ertios are detailed in the said 
■deed, and it is declared that they to¬ 
gether w'ith the said Samadh were to re¬ 
main in charge of Mabant Chanda Singh, 
who would receive the income derived 
from the properties and would be res¬ 
ponsible for all necessary repairs and 
maintenance. He was. nob however 
authorized to sell or mortgage any of 
these properties and the Sardarni re¬ 
tained the right to dismiss the said Ma- 
hant at will. The properties thus dedi¬ 
cated were detailed in the said supurd- 
nama and consisted of bouses and shojis, 
situated in Katra Sabunian and Katra 
Chanrasti Atari also known asKanhayan. 
The shops situated in the Katra Sabu¬ 
nian were said to have been purchased 
by the Sardarni out of her stridhan. 

On 25th Nov'ember 1882, the Sardarni 
executed another document in favour of 
the same Mahant Chanda Singh. This 
document is printed at p. 47 of the 
paper-book. It was described and regis- 
tered as a will ” and by it some pro¬ 
perty situated in Katra Abluwalin was 
also made wakf. In it the Sardarni 
states that her husband had died about 
nine years previously and that before 
his death he had made a will express¬ 
ing a desire that after his demise his 
Samadh should be constructed in his 
residential haveli at Ajnritsar and that 
the Granth should always be recited 
in the said Samadh. Further, a sada- 
bart should he opened in connexion 
with the said Samadh, houses were to be 
constructed for the comfort of fakirs and 
Sadh Sangat and that the whole of the 
immovable property situated in Katra 
Ahluwalian should be attached to the 
Samadh and that the sadabarb should 
continue permanently. The document 
then goes on to recite the fact that in 
order to carry out the said wishes of her 
deceased husband and for his spiritual 
benefit, the Sardarni had constructed his 
Samadh and had also built a temple, that 
further she had opened a langar and 
sadabarb according to his wishes which 
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are still in existence, that she had pur¬ 
chased certain houses from her own pri¬ 
vate funds and had dedicated all these 
houses for the upkeep of the Samadh, 
executing and registering a wakfnama in 
favour of Mahant Chanda Singh on 6th 
January 1881. As however the income 
of the said wakf property was not suffi¬ 
cient to meet the expenses of the langar, 
the sadabart, the Samadh and the recita¬ 
tion of the Granth, therefore in accor¬ 
dance with the late Sardar’s wislies and 
for the sake of his good name the pro¬ 
perty in Katra Ahluwalian had also been 
dedicated and made wakf in order that 
it might be used as a public sitting place 
where fakirs might be comfortably lod¬ 
ged and the langar and sadabart might 
continue for ever. The property was 
then described in detail and it was de 
dared attached to the Samadh aforesaid 
to be considered as wakf property. It 
was to remain in the hands of Mahant 
Chanda Singh, who was to receive the 
rents and out of the same defray the 
expenses in connexion with the Samadh, 
the recitation of the Granth, etc., and to 
open a langar sadabart in the name of the 
Sardar for feeding Sadhus and others, 
The property was not to be sold or mort¬ 
gaged or alienated in any way, but the 
Mahant was empowered to make over 
the property to any of his chelas, the 
Nirmala Sadhs. The document then goes 
on to recite that the said Mahant had 
been lawfully put in possession of the 
above-noted property and two advan¬ 
tages are mentioned as accruing from the 
dedication of the property for the pur¬ 
poses mentioned : 

(1) “That the good memory of the Sardar will 
always bo kept in the world, and (2) that a 
good reward will be given in the world to come." 

As has been said above, this document 
was registered as a will. On 7th April 
1883 certain reversioners of Sardar 
Partab Singh instituted a suit against 
Sardarni Partab Kuarand Mahant Chanda 
Singh, asking for a declaration to the. 
effect that an alienation by the widow 
of immovable property to the value of 
Rs. 9,600 should be declared null and 
void after her death. This suit related to 
the property referred to in the supurd- 
naraa, dated 6th January 1881, and in 
para. 5 of the plaint (p. 11 of the paper 
book) it was stated that the Sardarni 
had executed a will in favour Chanda 
Singh in respect of other immovable 
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property and that as the Sardarni had 
a life interest in the property and as the 
will came into force only after the death 
of the testatrix, it did not injure their 
rights and therefore no claim was made 
with regard to the property dealt with 
under the said will in Uiot suit. That 
case was decided against the reversioners 
up to the Chief Court, vide p. 28 of the 
paper book. In their judgment the lear¬ 
ned Judges of the Chief Court held that 
it had been established by trustworthy 
evidence that the late Sardar authorized 
the building of the Samadh and Shivala 
and the making of provision for their 
maintenance and that the widow was 
simply carrying out his instructions. 
They considered that the purpose for 
which the alienation was made was a 
necessary one, viz. to provide funds 
for the maintenance of her husband’s 
Samadh, and that it was justifiable under 
the circumstances, an expenditure of 
Us. 30 to Rs. 35 a month for the main¬ 
tenance of his Siraadh and for other 
charitable purposes not being considered 
excessive having regard to the fact that 
the late Sardar had left property worth 
two or three lacs of rupees. 

Chanda Singh having died, on 29th 
November 1907, the Sardarni executed a 
document in favour of Chanda Singh’s 
chela, Surjan Singh. This document is 
printed at p. 129 of the paper book 
and recites the fact that the Sardarni 
had, in accordance with her husband’s 
wishes, built a Samadh for his spiritual 
benefit and had constructed a temple 
and other buildings along with the 
samadh, and to meet the expenses of 
the Dharm Arth had executed a wakf- 
nama on 6th January 1881 dedicating 
certain properties for necessary uses, that 
Mahant Chanda Singh had carried out 
his duties properly, but that as the in¬ 
come of the property attached to the 
Samadh had proved insufficient, the 
Sardarni had dedicated certain other 
property subsequently, that as her col¬ 
laterals had been opposed to her she 
feared that they would not make proper 
arrangements with regard to the Dharm 
Arth property and that she therefore in 
order to prevent any interference, on 
their part, made over the whole of the 
dedicated property and the Samadh to 
Chanda Singh’s successor and chela, 
Surjan Singh. Surjan Singh was ap¬ 
pointed to carry out the duties regarding 

.1920 L/35 & 36 
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the dedication and no riglit was reserved 
either for the Sardarni or, after her 
death, for the relations of her husband 
to interfere in the management of the 
property by Surjan Singh, who was ap¬ 
pointed in perpetuity, his cholas suc¬ 
ceeding him on his death. 

On 3rd July 1913 Sant Ilarnam Singh, 
special agent of Sardarni Partab Kaur, 
executed a document in favour of I^Iahaut 
Budha Singh, the Sardarni’s religious 
preceptor, by which tiie Ssrdarni pur¬ 
ported bo make over a certain bunga in 
Amritsar to the said Mahant Budha 
Singh. This bunga was gifted to Mahant 
Budha Singh, and the descendants of the 
original founders were deprived of all 
manner of control with regard to it. 

On 9th September 1913 Sardarni Par- 
tab Kaur died, and on 19th January 
1914 the present suit was instituted by 
the plaintiffs-appellants against the de¬ 
fendants, Surjan Singh and Budha 
Singh, in which the plaintiffs-appellants 
sought to obtain possession of the pro¬ 
perty situatad in Katra Ahluwalian and 
the bunga. The defence set up was that 
the Sardarni had acted in accordance 
with the wishes of her deceased husband 
in building the Samadh and Shivala and 
opening a sadabart and langar to per¬ 
petuate bis memory. It was pleaded 
that the property in suit had been dedi¬ 
cated by a registered deed on 25bh Nov¬ 
ember 1882, since when it had been in 
the possession of Surjan Singh and his 
predecessor Chanda Singh, that as the 
plaintiffs had taken no action with regard 
to the property in suit when they in¬ 
stituted their suit referred bo above in 
1883, the present suit was barred; that 
it had been held up to the Chief Court 
that the dedication of property yielding 
an income of Rs. 30 to Rs. 35 per mensem 
was justified and that the Sardarni had 
been competent to do whac she did. 
With regard to the bunga, it was pleaded 
that the Sardarni had been the proprietor 
and in possession, and thabshe was justi¬ 
fied in making the gift in favour of her 
spiritual guru and in doing so only in¬ 
tended to secure spiritual benefit for 
herself, her husband and his ancestors. 
It was further pleaded that improve¬ 
ments had been made at a cost of 
Rs. 1,465, and it was urged that in any 
event the plaintiffs should be called upon 
to pay this sum if their suit for posses¬ 
sion were decreed. The learned District 
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.Tuage considered that the deed, dated 
25th November 1882, was a deed of gift 
or endowment and not a will, inasmuch 
as possession had been given at the time 
and that as the reversioners had re¬ 
mained silent for 33 years, their silence 
was ' unaccountable. He also held that 
a widow was competent to alienate pro¬ 
perty, in which she had a life-interest 
only, for legal necessity and that charit¬ 
able purposes and spiritual benefits were 
included in the category of legal neces¬ 
sities. Referring to the judgment of the 
Chief Court in the suit instituted in 
1883, the learned District Judge pointed 
out that it had been there held that as 
the Sardar had left property of consi¬ 
derable value, the amount alienatad at 
the time could not be regarded as ex¬ 
cessive. He considered that the action 
taken by the Sardarni had been in ac¬ 
cordance with the wishes of her deceased 
husband and for his spiritual benefit. 

With regard to the bunga, he consi¬ 
dered that an alienation made in order 
to benefit herself, her husband and his 
ancestors in after life could not be ques¬ 
tioned. The value of the bunga being 
small and the value of the property 
inherited by the reversioners being 
he considered the alienation valid. 
The plaintiffs’ suit was therefore dis¬ 
missed. They have preferred this ap¬ 
peal through Mr. Sheo Narain, and 
after hearing Mr. Moti Sagar for the 
respondents we are of opinion that the 
appeal must succeed. With regard to 
the bunga, it was held in Mehr Singh v. 
Socket Singh (l) that such institutions 
being partly religious and partly charit¬ 
able, the office of manager partakes of the 
nature of a religious office and that the 
sale of the right of management for the 
personal gain of the vendor was therefore 
invalid. The nature of a bunga is given 
in the said ruling and need not be here 
repeated. With regard to this particular 
bunga in suit, Sardarni Partab Kaur in 
1899 instituted a suit for the removal of 
Bhai Kishen Singh, who was then the 
bungai. In that suit, which was decided 
on 31st January 1901, vide p. 29 of the 
paper book, it was held that the bunga 
had been founded by the ancestors of 
Sardar Partab Singh»and that the family 
of the said founders were entitled to the 
management and to appoint a bungai. 
Mr. Ham Lai on behalf of the respondent 
(1) 11917] 9 P. R. 19x7=86 1. 0. 020. 
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contended that the alienation of the 
bunga had been made for the benefit of 
the soul of the deceased Sardar and that 
the Sardarni had power to make the ali* 
enation. He urged that as the alienation 
was by way of gift it should be upheld, 
and referred ms ^to Bamanathan Chettij 
V. Murugappa Chetty {2) in support of 
the proposition that a trustee could divest 
himself of his trusteeship when by doing 
so he obtained no personal gain. That 
decision however does not appear to have 
any bearing on the present case. Here 
it seems perfectly clear that the Sardarni 
acted as she did with a view to depriving 
the reversioners of their right to manage 
this bunga and appoint its bungai. The 
right of managing a religious or charitable 
endowment cannot be alienated in the 
absence of a custom to the contrary (and 
here no such custom is even alleged);* 
vide Ram Kishna’s Hindu Law, Vol. 2, 
p. 451, and the cases therein cited.^ Thera 
was thus no justification for this gift. 

With regard to the question of com¬ 
pensation for improvements, our atten¬ 
tion is drawn to the statements of certain 
witnesses who state that certain sums of 
money had been expended by Budha 
Singh on repairs that had become neces¬ 
sary. The document was executed on 
3rd July 1913 and the Sardarni died on 
9th September 1913. The improvements 
thereupon could not have been very great 
during this period. It was contended 
however that as a matter of fact this 
document was merely evidence of the gift 
which had already been made many years 
previously. It is true that in the deed 
of gift a previous gift of the same pro¬ 
perty is referred to, but when that took 
place it did not state. The property left 
by the deceased Sardar was considerable 
and we are unable to see why this parti¬ 
cular bunga should have been allowed to 
fall into disrepair. We have no hesita¬ 
tion in holding that the gift of the bunga 
was beyond the power of the Sardarni 
and that the respondent is not entitled to 
any sums of money expended in connexion 
with repairs. 

Turning now to the alienation of the 
property in Katra Ahluwalian, it was 
contended by counsel for the appellants 
that no legal necessity had been made out 
justifying this transaction. Further it 
was pointed out that while the Sardarni 
was competent t o alienate th e property 
(2) Ll^OH 27 Mad. 192. 
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she did in 1881, she was not justified 
in making any further endowments. It 
appears that the whole of the property 
left by the deceased Sardar in Amritsar 
has now been alienated and it was con¬ 
tended that the subsequent alienations 
c'buld not in any way be justified. With 
regard to the contention that the deed of 
25th November 1882 was a deed of en¬ 
dowment and not a will, it was pointed 
out that whatever the nature of the 
document might actually be, it was drawn 
up as a will and registered as such that 
therefore the plaintifts-appellants were 
not in a position to know its actual con¬ 
tents and that therefore their omission 
to include the property it related to in 
the suit brought by them in 1883 could 
not in any way affect their present 
rights. In the plaint filed by them in 
1883, they distinctly referred to this 
transaction describing it as a will and 
pointing out that inasmuch as the will 
only took effect after the demise of the 
testator, they did not include any pro¬ 
perty devised by the said will. No at¬ 
tempt was then made to assert that the 
document was not a will. In our opinion 
the plaintiffs-appellants did all that they 
were bound to do. in the matter. They 
were not aware that the so called will 
was really a deed of endowment and in a 
way they foreshadowed the present suit. 

Their silence is clearly accountable, and 
we are unable to see that the said silence 
can be regarded as prejudicing their in¬ 
terests in any way. As to the power of 
a Hindu widow to alienate property for 
the spiritual benefit of the last male hol¬ 
der, we were referred to B. D. Sirvya’s 
Hindu Woman’s Estate, pp. 195 and 199. 
Our attention was also drawn to Puran 
Dai V. Jai Narain (3), Chooram mi Dasi 
V. Baidya Nath (4), JRamkawal Singh v. 
Ram Kishore Das (5) and Harmanage v. 
Bam Gopal (6) and it was contended that 
an alienation made by a widow should 
not be for her own benefit, but for the 
benefit of the last male holder. Mr. 
Moti Sagar, on the other hand, referred 
us to Collector of Masulipatam v. Cavaly 
Vencata Narrainapah (7), Khub Lai 
Singh v. Ajodhya Misser (8) and pp. 200 

3) 118821 4 All 482=(1882) A. W. N. 116. 

4) L19051 82 Cal 473. 

(5) L18951 22 Cal. 606. 

G) L19131 19 I. 0. 417. 

7) tl859-6n 8 M. I A. 529 (P.O.). 

(8) 1916] 43 Cal. 674=31 I. 0. 488=22 0. L. J. 
846. 
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and 202 of Sirvya's Hindu Woman’s 
Estate. 

It is not however necessary to discuss 
these rulings in detail, as there is no 
real dispute between the parties on the 
question. Clearly, whetlier or not an 
alienation made by a widow is for the 
benefit of her deceased husband is a 
question of fact to be decided on the cir¬ 
cumstances of each case. Similarly whe¬ 
ther or not the amount of projjerty alie¬ 
nated is excessive is a question that has 
to be decided according to tlie relative 
values of the total estate and of tlie pro¬ 
perty alienated. No rule of Hindu law 
nor any other authority has been cited 
laying down any definite fractional pro¬ 
portion that can be regarded as being 
within the competence of a widow to 
alienate. In the present case it will be 
seen that in 1881 the Sardarni dedicated 
certain property, which dedication was 
subsequently attacked by the reversion¬ 
ers. It appears from the judgment of 
the Chief Court that this alienation was 
justified, as having been authorized by 
the deceased Sardar and also by the fact 
that the value of the property alienated 
could not 1)6 regarded as excessive having 
regard to the value of the estate left by 
the said Sardar. Now the learned Judges 
of the Chief Court say that what had 
been authorized by the deceased Sardar 
was the building of the Samadh and 
Shivala and the making of provision for 
their maintenance. This the widow had 
carried out and property had been en¬ 
dowed. No mention was then made of 
any langar or sadabart. 

The will or expression of the Sardar’s 
wishes (for it was an oral and not a writ¬ 
ten will) was subsequently further ampli¬ 
fied in the deed dated 25th November 
1882. There is however not a tittle of 
evidence on the record to support this 
fact and, as pointed out by Mr. Sheo 
Narain, the first contention appears to 
have been that it had been the desire of 
Sardar Partab Singh that a Samadh and 
Shivala alone should be built. W© are 
unable to see any reason for holding that 
the widow was carrying out any expres¬ 
sed wish of her deceased husband when 
she thought fit to establish a langar and 
sadabart and endowed property for that 
purpose. It is also curious that the 
widow should have deemed it necessary 
to establish a langar and sadabart nine 
years after the death of her husband. 
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It would appear that the deceased lady 
was very rauch under the influence of 
Nirmala Sadhs and that it was they who 
induced her to make these subsequent 
alienations. Had the deceased Sardar 
really expressed any wish or made any 
will to the etYect that a langar and sada- 
hart should be established in connexion 
with his Sainadh, it is a little difficult 

to understand why his wishes 

given effect to in 1S81 when the first deed 
of dedication was executed. It will be 
seen that in the deed of 25th November 
1882 it is said that the income of the 
houses already made waUf was not suffi¬ 
cient to meet the expenses of the langar, 
the sadabart, the Samadh and the recita¬ 
tion of the Gvanth. , . .i 

There is nothing to show that the in¬ 
come of the wakf property was not suffi- 

cient to meet the legitimate expenses in 

connexion with the Samadh, Shivala and 
the recitation of the Granth therein. In 
these circumstances we are 
that there was no 

alienation of the property in t 

accoraingly accept this 

plaintiffs.appellants a ‘“"Tre 'es- 

Ln of the properties "l- 

pondents will pay Singh and 

S,. p*” 

"TSTk”' ' 
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SHADl LAL and MAMINEAC, JJ. 
Bupa and others— Plaintiffs Appel- 

lants. ^ 

Sardar Mirza and' otliors-Defendants 

■—Respondents. 

First Appeal No. 2525 of 1916, Deci- 
aefon 23Jd February 1920. f-m decree 
of Suh-Judge. Ist Glass. Hissar. D/- 31st 

Pre emption Act (1913), S 15 (a) 
? ^ Vf M convert to Ulam, selling villages 
— Sons of i>i, _ removed—Occupancy 

l\:uS~vilC:saTn*^ for pre-emption 
vl^deTs though Christians, can •«oceed to 

Vendees,tn s incompetent—Mahome- 

r” law Succession-Caste Disabilities 

Removal Act (1850). 

The Caste Disabilities Removal Act has abto- 
the rule of Mahomedan law by which a 
fonlluslim i. exoludsd from succession to a 

^^ThB“sonV o “one°Af, a 'convert to Islam, sold 
eix Viliams to their first consion once removed 
Plaintifis, occupancy tenants in one of the 


villages, sued for possession by pre-emption of 

that village. . 

JJeld: (1) that the fact of the vendees being 
Christians did not deprive them of their right of 
succession to the vendors; (2) that therefore the 
plaintiffs’ right of pre-emption w-as mf?«or to 
that of the vendees aud their suit was liable to 
bo dismissed. IP 277 C 

Ghidam Mohy-ud-Din for B.ahtb Ullah 

Khan —for Appellants. 

Cfokal Chand Narang and Vaughan for 
R. H. Skinner —for Respondents. 

Judgment. —Defendants 1 to 3 are 
the sons of Mr. Stuart Skinner, alias 
Nawab Mirza, who was a convert to 
Islam. In 1914 they sold six villages to 
Mr. R. H. Skinner, defendant 4. Flam- 
tiffs, who are occupancy tenants m one 
of the villages, namely, Dhangar, sue for 
pre-emption in respect of that village. 
Their suit has been dismissed on the 
ground that their right of pre-emption is 
inferior to that of the vendee, as he 
would, but for the sale, be entitled to 
inherit the property on the death of the 
vendors, being their first cousin once re¬ 
moved. The plaintiffs have appealed to 
this Court, and the only argument ad¬ 
vanced by Mr. Ghulam Mohy-ud-Din on 
their behalf is that as the vendors are 
Mahomedans, the vendee, being a Chris- 
tian, is under the Mahomedan law 
debarred from succeeding to their estate 
and has consequently no right of 
tion. The lower Court has hold that 
the disability created by the Mabome- 
dan law is removed by Act 21 of 
and the question before us 
this view is correct. Act 21 of looU, 
which is described as an Act for extend- 
ing the principle of S. 9, Rega, 7 of 183^ 
of the Bengal Code, throughout the ter¬ 
ritories subject to the Government of the 

East India Company, runs as follows: 

“Whereas it is enacted by S. 9, Regn. 7, of 1332, 
of the Bengal Code, that whenever m any civil 
suit the parties to such suit may be of difieront 
persuasions, when one party shall be of the 
Hindu and the other of the Mahomedan^ per¬ 
suasion; or where one or more of the prties to 
the suit shall not be cither of the Mahomedan 
or Hindu persuasions, the laws of those religions 
shall not be permitted to operate to deprive such 
party or parties of any property to 
for the operation of such laws, they 
been entitled; and whereas it will be l^neficial 
to extend the principle of that enactment through¬ 
out the territories subject to the Oovernmen 
the East India Company, it is enacted 
So much of any law or usage now ^ 

the territories subject to 

v^bTov ^ 
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having been excluded from the communion, of 
any religion, or being deprived of caste, shall 
cease to bo enforced as law in the Courts of the 
East India Company, and in the Courts estab¬ 
lished by Royal Charier within the said 
territories.” 

It is argued for the appellants that the 
Act only protects the convert from the 
loss of his right of inheritance in conse¬ 
quence of his renouncing his religion, and 
that it does not effect the provisions of 
the Mahomeclan law regarding the 
right of another person to inherit the 
property of the convert or convert’s suc¬ 
cessors. It appears, however that S. 9, 
Hegn. 7 of 1832, of the Bengal Code 
rendered the rule of Mahomedan law 
by which a nonMuslim is debarred from 
inheriting the property of a Muslim in¬ 
operative in the Bengal Presidency. 
"What we have to consider is whether the 
enactment of Act 21 of 1850 had the same 
effect throughout the territories subject 
to the Government of the East India 
Company. We have not been referred 
to any case in which the point now in 
dispute arose, but a decision given in re¬ 
gard to the construction of Act 21 of 
1850 in Bhagiuant Singh v. Kallu (l) is 
against the appellants’ contention. The 
esse was one in which a Mahomedan 
whose father had renounced the Hindu 
religion claimed certain property as heir 
of his father’s brother, and the question 
was whether Act 21 of 1850 applied, the 
plaintiff' not being himself a convert but 
being the son of a convert. It was held 
that the Act applied. Edge, 0. J., re¬ 
marked that as the legislature in the 
preamble expressed the intention of the 
Act to be to extend the principle of S. 9. 
Regn. 7 of 1832, throughout the ter¬ 
ritories of the East India Company, one 
would expect that in the operative part 
of the Act the principle of S. 9 of the 
Regulation would nob be cut down or cur¬ 
tailed. He then considered whether the 
Act did in fact cut down or curtail that 
principle and came to the conclusion that 
it did not. He held that the operative 
portion of the Act related to different 
classes of persons, the earlier portion 
protecting any person from forfeiture of 
right of property by reason of his or her 
renouncing their religion, or being exclu¬ 
ded from caste, while the latter portion 
protected any person from having any 
right of inheritance affected by reason of 
any person having renounced hia religion 
U) U809J 11 AU. 100. 


or having been excluded from caste, and 
ho gave as his reason for this view that if 
the latter part of the section was restric¬ 
ted to the protection of the right of 
inheritance of the person renouncing 
their religion or being excluded from 
caste, their case was covered by tlio 
words of the early part of the section. 

From the interpretation placed on 
Act 21 of 1850 in that judgment it would 
necessarily follow that the Act abrogated 
the rule of Mabomedon law by which 
a nonMuslim is excluded from succession 
to a Muslim. In Kanshi Ham v. Jiu'an 
(2) a doubt was expressed regarding the 
correctness of tlie decision of tlie Allaha¬ 
bad High Court, but the point was not 
decided or discussed, and in Gulah v. 
Ishar Kour (31, Stogdon, J., observed 
that he was inclined to think that the 
construction put upon the meaning of the 
Act by the Allahabad High Court was 
correct, although the matter was not one 
with which the Court was in that case 
particularly concerned. The Allahabad 
decision was however followed in Mahna 
V. Chand (4), it being held that Act 21 
of 1850 applied not only to the convert 
himself, but to his heirs. In Jhuanw 
Ilarnain Das (5) also tlie interpretation 
placed on the Act by the Allahabad High 
Court was accepted as correct. Counsel 
for the appellants has also cited Desic v. 
Jowala (6) and Badar Bakhsh v. Sahib 
Jan (7), and on the other side we have 
been referred to Khunni Lai v. Kunwar 
Gohind Krishna Narahi (8) and Mukerji 
V. Alfred (9); but none of these rulings 
appear to afford any assistance in deter¬ 
mining the question before us. Wo are 
of opinion that the construction placed 
on Act 21 of 1850 in Bhagwant Singh v. 
Kallu (l) was a right construction. 
Following that decision we hold that the 
vendee has a right of succession to the 
vendors and that the suit for pre-emption 
has been rightly dismissed. We accor¬ 
dingly dismiss the appeal with costs. 

r.m./r.k. Appeal dismissed. 


(2) [18901 82 P. R. 1890. 

(3) [18951 63 P. R. 1895. 


(4 

(5) 

( 6 ) 
(7) 


[1902 104 P. R. 1902. 
[19071 77 P. W. R. 1907. 


[1885 

1912" 

1911 


13 P. R. 1885. 

16 I. O. 468. 

33 All. 356=10 I. C. 477. 


[1909] 1 I. C. 697. 
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Scott-Smith and Abdul Raoof, .TJ. 
Nanak Chand —Defendant—Appellant. 

V. 

Tek Chand and others — Plaintiffs and 
Defendants—Eespondants. 

Second Apjteal Ko. 1467 of 1916, Deci¬ 
ded on 24th March 1920, from the decree 
of Dist. Judge, Jhelum, D/- 20th January, 
1916. 

Punjab Pre-emplion Act (1905), Ss. 13 
fourthly, fifthly and 14 (e)—Sale made and 
suit for pre-emption instituted while old Act 
in force—Suit is governed by Act of 1905— 
“Staircase", meaning explained—Step to 
thara is not entrance from street within 
S. 13 fifthly. 

Ono D sold a house to J for Rs. 1,000. JT. and 
others brought a suit for pre-emption on the 
ground that their house was adjacent to the house 
sold aud that a patty wall was jointly owned by 
them and the vendor. N and others brought a 
second suit for pre-emption of the same house on 
similar allegations. T and others claimed a 
superior right of pre-emption by reason of the 
fact that a step leading to a thara which formed 
part of their house and the house sold was 
common to both. The first Court held that both 
sets of plaintiffs had equal rights of pre-emption 
and that the vendors having elected N. aud 
others, they were entitled to a decree under S. 14 
(e), Punjab Pre-emption Act, 1905. On appeal 
the District Judge held that T and others had a 
preferential right under S. 13 fifthly, and passed 
a decree in their favour. N and others thereupon 
preferred a second appeal to the High Court: 

Held: fl) that the sale having been made and 
the suit having been instituted while the old Act 
was in force, it was governed by the Punjab Pre¬ 
emption Act of 1905: (2) that the step leading to 
the thara could not be called a staircase ’ 
within the meaning of S. 13 fourthly of that 
Act: (3) that it could not be said to be an entrance 
from the street within meaning of S. 13,fifthly; (4) 
that, therefore T. and others did not have a pre¬ 
ferential right of pre-emption and N and others, 
having been elected by the vendor, were entitled 
to a decree. [P C 1 2l 

Tek Chand^ioT Appellant. 

Fakir Chasid and Dalwant Rat —for 
Respondents. 

Judgment. —This second appeal arises 
out of a suit for pre-emption. On 13th 
March 1912 Devi Dayal and others sold 
to Jagan Nath a house situate in Jalalpur 
Jattan for Rs. 1,000. Two suits were 
brought to pre-empt the sale. Tek Chand 
and others instituted their suit on 27th 
June 1912 on the ground that their house 
was adjacent to the house sold, and that 
a party-wall belonged jointly to the 
owners of the two houses. They further 
alleged that the plaintiffs and the ven¬ 
dors had a common thari forming part of 
their respective houses. A fourth ground 
was also alleged, which being immaterial 
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for the decision of this appeal need not be 
mentioned. The second suit was insti. 
tuted by Nanak Chand and others, who 
also claimed the right of pre-emption on 
the ground that their house was adjacent 
to the house sold, and the party wall bet¬ 
ween their house and the house sold was 
jointly owned by the owners of the res¬ 
pective houses. A further ground on the 
basis of an easement was also urged. For 
the sake of convenience the house sold 
has been described in the judgment of the 
lower appellate Court as A; the house 
owned by Tek Chand and others as B, 
and that owned by Nanak Chand and 
others as D, and for the purpose of deci¬ 
ding this appeal we shall also adopt the 
description given in the judgment of the 
lower appellate Court. There was no 
dispute as to the existence of the custom 
of pre-emption. The Court of first in¬ 
stance held that the owners of both the 
houses B and D had equal right of pre¬ 
emption, for the reason that both of them 
were adjacent to the house A and that 
the party walls were jointly owned by 
the vendors and the respective owners of 
the houses B and D. The vendors having 
elected Nanak Chand and others as pre- 
emptors.the Court held that under S. 14 (e) 
of the old Punjab Pre-emption- Act, the 
latter were entitled to a decree. The 
suit of the rival pre-emptors Tek Chand 
P.nd others was dismisied. A superior 
right of pre-emption was claimed by Tek 
Chand and others by reason of the fact 
that a step leading to the thara was 
common between the owners of the house 
B and the house sold. This plea was re¬ 
pelled by the Court of first instance. It 
was urged that the common step leading 
on to the thara owned by the owners of 
the houses A and B came within the defini¬ 
tion of a staircase and brought their case 
under S. 13 01. fourthly of the Act. On an 
appeal byTek Chand and others the lower 
appellate Court took a different view and 
held that the owners of the bouse B had a 
preferential right under S. 13 fifthly and 
passed a decree in their favour. 

The rival pre-emptors Nanak Chand 
and others have preferred this second 
appeal and it has been contended on their 
behalf that the steps leading on to the 
thara cannot come under the description 
of *a common entrance from the street 
and therefore cannot Si^® to Tek Chand 
and others a preferential right of pre¬ 
emption under S. 13 fifthly, of Act 2 of 
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1905. The simple question therefore 
which arises for decision in the appeal is 
whether the step marked Y in the plan 
can be called a common entrance” lead¬ 
ing to the houses A and B. An alterna¬ 
tive plea set up by Tek Chand and others 
was that the step at Y answered the de¬ 
finition of a staircase and entitled them 
to claim a preferential right under 
Cl.fourthly also. This alternative plea was, 
however, overruled by the lower appellate 
Court, but as it has been set up again on 
behalf of the respondents by their learned 
counsel we have to decide this plea also. 
We may at once dispose of this plea by 
saying that as regards the decision on this 
point we entirely agree with the lower 
appellate Court that the step in question 
cannot be called a staircase and the case 
of - the plaintiffs therefore cannot come 
under Cl. fourthly. A plea was also raised 
on behalf of the respondents that the suit 
was not governed by Act 2 of 1905 and 
that therefore the plaintiff Nanak Chand 
and others were not entitled to the bene¬ 
fit of the election made by the vendors in 
their favour under S. 14 (e) of the Act. 
We do not think that there is any force 
in this contention. The sale in question 
was made while the old Act was in force, 
and the suit was also instituted and the 
decree of the trial Court was passed 
before the present Act came into exis- 
tance. 

We are clearly of opinion that the 
present suit is governed by the old Act 2 
of 1905. The only question therefore 
which remains for decision is whether 
the step Y has been rightly held by the 
lower appllate Court as “a common en¬ 
trance” from the street to the houses A 
and B. The question is by no means an 
easy one to decide. In Webster’s Dic¬ 
tionary an “entrance” is defined as “a 
door”, “a gateway, or “a means of en¬ 
trance.” The step in question in this 
case is neither a door nor a gateway, but 
it has been contended on behalf of the 
respondents that it answers the descrip¬ 
tion of * a means of entrance”. Before 
the District Judge it was admitted that 
the owners of both the houses A and B 
used the step as a means of approach to 
their respective houses. This is not 
strictly true. It is really only a means 
to assist people who are not sufficiently 
active to get on to the tharas and having 
regard to the popular meaning of the 
term we are of opinion that it cannot be 


said to bean entrance from the street” 
within the meaning of S. 1”, Cl. fifthly 
Pre-emption Act 2 of 1905. One might just 
as well say that any part of the tharas 
appertaining to the house in dispute is 
an entrance from the street, because onej 
has to enter upon it in order to reach the' 
actual dwelling house. For the reasons' 
set fortl\ above wo set aside the judg-' 
ment and decree of the lower appellate 
Court and restore those of the Court of 
first instance with costs througliout. 

R.M./r.k. Appeal allowed. 
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Shadi Lad and BeRossignol, JJ. 

Jhandu —Defendant—Appellant. 

V. 

Niamat Khan and others — Plaintiff 
and Defendants—Respondents. 

Letters Patent Appeal No. 3 of 1919, 
Decided on 22nd December 1919, against 
order of Petman, J. in Civil Appeal 
No. 514 of 1919. D/- 13bh May 1919. 

Custom (Punjab)— Alienation — Ancestral 
property — Antecedent debts — Necessity — 
Duty of alienee to make inquiry stated. 

Per Shadi Lai, J. —An alienee discharging an 
antecedent debt is not required to make an 
inquiry into the nature thereof. (.P 2h0 0 2] 

But an alienee paying of! an antecedent 
creditor gets no advantage, if he has knowledge 
of the true nature of the debt or acts in bad 
faith. 

An alienee who is'identifiod with the ante¬ 
cedent creditor, so that he and the creditor can* 
not be viewed as two separate persons, is in the 
same position. [P 281 0 1] 

Per LeRo^signol, J. —It is the duty of an 
cAieneo of ancestral land to make inquiry 
not merely as to the existence of antecedent 
debts but also as to their nature, if the result of 
the first inquiry would raise doubts in the mind 
of an ordinary man as to the immorality or rea¬ 
sonableness of the debts. iP 288 G 2] 

Plaintiff sued for a declaration that a certain 
sale deed executed by defondauts 2 and 3 in 
favour of defendant 1 shall not affect his re¬ 
versionary rights. The major portion of the 
consideration was paid to antecedent creditors 
to whom the alienors were actually indebted. 
It appeared however that the alienors had em¬ 
barked upon a career of reckless extravagance 
and were wasting the property to injure the 
reversioners: 

Held: that the alienee, who was the next door 
neighbour of the alienors, most have known 
that the debts due to antecedent creditors had 
been contracted recklessly and without necessity 
and could not be regarded as just debts; that 
under the circumstances the sale could not be 
held to be binding on the plaintiff’s reversioner. 

LP 281 G 2] 

Faqir Chand —foriAppellant. 

Shadi Lai, J .— This is an appeal 
under 01. 10, Letters Patent from the 
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julgmeot of a single Bench, and the 
main question for determination is whe¬ 
ther an alienee of ancestral immovable 
property from a person governed by Cus¬ 
tomary law is bound to prove necessity 
or inquiry as to necessity with respect 
to a debt which was due by the alienor 
to an antecedent creditor and which has 
been discharged by the alienee. In other 
words, is it the duty of the alienee to 
inquire, not only into the existence of 
the antecedent debt, but also into the 
nature and necessity thereof? Now, the 
passage in the Bull Bench judgment in 
Devi Ditta v. Saudagar 5;n(7/i(i), which 
deals with the subject, is in the follow¬ 
ing terms: 

An outsider who pays antecedent debts 
in consideration of a transfer'of tbe property, 
if he acts honestly and makes proper inquiry 
whether the debts are actually due, is not 
responsible if he has been deceived and is 
entitled to ask for his alienation to be treated 
as binding. He can however be put in the same 
position as the other alienee, if tbe circum¬ 
stances show that he had knowledge of the 
true nature of the debts, or that he made no 
inquiry whatever or acted with bad faith. The 
difference between the two kinds of alienees 
may, perhaps, be best illustrated by the case 
of a decree against the proprietor. The decree- 
holder, by taking a transfer of land to pay off 
tbe decree, does not put himself in a better posi¬ 
tion than before if the original debts wore not 
just debts, but an alienee who is an outsider is 
not bound to go behind the decree. In his case, 
in order to avoid the alienation, it would have 
to be Specially shown that he was fully aware of 
the nature of the previous debts or acted in 
collusion with the former creditor. The main 
difference between the two classes of alienees 
thus appears to lie in the greater strictness pf 
proof, required from the alienee who is also tne 
antecedent creditor, that the debts were actually 
incurred and that they were not of the character 
mentioned above.” 

The first sentence of the above passage 
shows that the inquiry to he made by 
the alienee relates only to the existence 
of the antecedent debt, and that he is not 
required to inquire into the nature cf the 
debt. According to this view he has dis¬ 
charged his duty if he shows that he 
made a proper inquiry into the matter 
whether the debt was actually due to the 
antecedent creditor, and the result of 
the inquiry was that the debt was so 
due. He is not required to go further 
and inquire into the character or the 
necessity of the antecedent debt. If the 
matter depended upon the aforesaid sen¬ 
tence alone, there w^uld be no diflficuUy 
whatever in defining exactly the duty of 


the alienee. But the second sentence in 
the passage cited above attempts to lay 
lay down the consequence of an omission 
to make the inquiry, and it is difficult 
to reconcile it with the first sentence. 
Does it mean that the alienee’s omission 
to make the inquiry ’places him in the 
same position as an alienee who has not 
paid off an antecedent debt, and imposes 
upon him the duty of establishing neces¬ 
sity for the antecedent debt, even if he 
satisfies the Court that the antecedent 
debt discharged by him was actually due 
by the alienor? One would suppose that, 
as the sole object of the inquiry is to 
ascertain the existence of the debt, the 
alienee not making an inquiry should be 
in no worse position, if he succeeds in 
establishing the very fact for which the 
inquiry was required, viz., that tbe debt 
paid off by him was, as a matter of fact,, 
due to the antecedent creditor. The only 
difference in his position would be that 
in the event of making a proper inquiry 
he would be entitled to protection, even 
if it turned out that the debt did not 
exist and that he bad been deceived; 
while in the case of non-inquiry he must 
prove that the debt discharged by him 
was actually due to the antecedent cre¬ 
ditor. If the second sentence in the 
passage cited above determines the duty 
of the alienee, i. e., that an alienee omit¬ 
ting to make an inquiry is required to 
prove necessity for the antecedent debt, 
then it may be urged with some reason 
that the inference to be deduced from 
that sentence is that the duty of the 
alienee is not over when he has ascer¬ 
tained the existence of the debt, but that 
he should go further and inquire into the 
character of that debt. 

It is unfortunate that there should be 
any ambiguity or uncertainty on a ques¬ 
tion of this kind which repeatedly comes 
up for decision before the subordinate 
Courts. It however seems to me that 
the alienee discharging an antecedent 
debt is not required to make an inquiry 
into tbe nature thereof and this is tbe| 
view which finds expression in at leasti 
two Division Bench judgments, viz., 
Muhammad Hayat Khan v. Sandhe 
Khan (2) and Civil Appeal No. 350 of 
1911, Muhammad Islam v. Mari 
Lai (3), It appears that the dicta con¬ 
tained in those judgments were not 

(2) U908] 55 P. R. 1908. ’ 

(3) A. I. R. 1914 Lah. 20=21 I. C. 944. 


(1) L1900J 65 P. R. 1900. 
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absolutely nooessary for the decision of 
the oases before the Court, but they cer¬ 
tainly go to show how the learned Tiulges 
interpreted the rule laid down by the 
Full Bench judgment in the two sen¬ 
tences quoted above, and what they con¬ 
sidered to be the duty of the alienee. It 
may not be out of place to point out that 
the rule of Hindu l{f\v on the subject is 
to the effect that a vendee or a creditor 
claiming under a sale or a mortgage has 
to prove either that the antecedent debt 
existed or that he made due inquiry and 
honestly believed that it existed. lie is 
not required to prove either actual neces¬ 
sity or inquiry as to necessity: vide 
Trevelyan’s Hindu Law, p. 310, and the 
remarks in Majiaraj Singh v. Balivant 
Singh (4), 

It is true that this view of the law as 
to antecedent debts may in some cases 
lead to an absurdity ; and it may be 
urged with considerable force that an 
alienor has only to interpose an ante¬ 
cedent creditor in order to make his alie¬ 
nation unassailable. It is however clear 
that a debt incurred without valid neces¬ 
sity does not become a just antecedent 
debt merely by its colourable inclusion in 
a subsequent transaction. If the alienee 
was no party to this device and acted in 
good faith, there is no valid reason why ‘ 
he should be required to prove necessity 
for an antecedent debt. If he has to prove 
necessity or an inquiry as to necessity 
with respect to an antecedent debt, then 
he is in no better position than a person 
who takes an alienation in consideration 
of money. jDaid to the alienor at the time 
of the alienation, and the doctrine of 
antecedent debt would then have no 
meaning. But the law enunciated above 
helps only an honest alienee who acts in 
perfect good faith. There can be little 
doubt that an alienee paying off an ante¬ 
cedent creditor gets no advantage, if he 
has knowledge of the true nature of the 
debtor or acts in bad ‘faith. The same 
remarks would apply to an alienee who 
is identified with the antecedent creditor, 
so that he and the creditor cannot be 
viewed as two separate persons. Now, 
the facts of the present case show that 
the alienee made no inquiry whatsoever, 
he paid the major portion of the consi¬ 
deration to an antecedent creditor to 
whom the alienors were actually in¬ 
debted. It is however clear that the 
(4) L19063 28 All. 608. 


latter had embarked upon a career of 
reckless extravagance and were wasting 
their proi)erty to injure tho reversioners.1 
The circumstances disclosed in the judg-, 
ment of the District Judge, esjiecially tbei 
facts relating to a previous attempt on’ 
the part of the alienors to sell their an-' 
costral land, which attempt led to a suit 
by the reversioner, point to the conclu¬ 
sion that the alienee, who is their next! 
door neighbour, must have been aware of 
tlioir previous dealings with the ancestral 
land, and must have come to know thatl 
the debts due to tlie antecedent creditorsi 
had been contracted recklessly and 
out necessity and could not be regarded' 
as just debts. Upon this finding 1 would 
dismiss this appeal, but considering that 
there was no appearance by or on behalf 
of the respondent I would make no order 
as to costs. 

LeRossignol, J. — Devi Ditta v. Saw- 
dagar Singh (l) is, of course, binding on 
us, but with all deference I find it some¬ 
what difficult to reconcile various passages 
which occur in it, and it is desirable that 
the Courts below should be in no doubt 
as to tho true state of tlie law. The ox- 
pressicn “ just debt ” was defined in 
Duni Chand v. Jngat Singh (5) to mean 
a debt which is actually due, is not im¬ 
moral, illegal nor opposed to public 
policy. It also means, at any rate when 
the rights of reversioners under Custom¬ 
ary law are involved, a debt not con¬ 
tracted as an act of reckless extravagance 
or of wanton waste or with the intent to 
destroy tlie interests of the reversioners. 
After quoting the definition of the ex¬ 
pression “ just debt” the judgment 
Devi Ditta v. Saudagar Singh (l) goes 
on to discriminate between the alienee 
who is also an antecedent creditor, and 
an outsider who pays antecedent debts in 
consideration of his alienation, and with 
regard to the latter class, the first and, 
to judge by the head-note (for the facts 
of the case are not given), the main pro¬ 
position laid down is that if the alienee 
makes proper inquiry whether tho debts 
are actually due and has been deceived, 
he is not responsible if it is subsequently 
ascertained that the debts do not exist. 
The judgment further proceeds to lay 
down that he will be in no better posi¬ 
tion than the antecedent creditor if tho 
circumstances show that he had know. 
ledge of the nature of the debts or that 
(6) [1800] 11 P. R. 1890. 
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he made no inquiry or that he acted in 
bad faith. 

Then follows an illustration concerning 
a decree which prima facie seems to rne 
to clash witli those propositions, for it 
would appear that even if the subsequent 
alienee is aware that the decree is based 
on immoral debts, his alienation is un¬ 
assailable and he is not bound to go be¬ 
hind the decree ; but in his case, the 
iudgment continues : 

“ To avoid his alicaation it would have to be 
specially shown that he was fully aware of the 
nature of the previous debts or had acted in col¬ 
lusion with the previous creditors." 

This appears to indicate that the onus 
of establishing those conditions lies on 
the persons challenging the alienation, 
whilst the next sentence of the judgment 
would seem to imply that the question 
is not one of onus but of the strictness 
or quantum of proof demandable of the 
alienee. These two sentences of the judg¬ 
ment and also the preceding two, the first 
of which lays down that an outsider need 
not trouble to go behind the decree and 
the second of which provides in effect 
that the decree will not protect him if 
he has certain knowledge, have caused 
me difficulty. If the second sentence 
however be read as a proviso to the first 
and be read : 

" Provided that the alienation may be avoided 
if it be specially shown, etc., etc., " 

the difficulty is removed and this is how 
I read those sentences. I apprehend 
that the principle laid down is that the 
initial onus lies on the outsider alienee 
to show that the debts were due and 
when he has discharged that onus, 
the burn then comes of the opposite party 
to show that the alienee made no proper 
inquiry or that if he made one he must 
have learnt of the real nature of the debts. 
Muhammad Haijat Khan v. Sandhe 
Khan (2) is not a very direct authority 
in this connexion, for in that case it was 
held that the alienor had unrestricted 
powers of alienation, so that the other 
findings in the appeal were really un¬ 
necessary for the disposal of the appeal. 
But in any case that judgment does not 
go farther than Devi Ditta v. Saudagar 
Singh (1), for although the judgment 
comprises a sentence which runs : 

“ If the debts were really due, the alicDation 
made to pay such debts is a necessity according 
to the Full Bench judgment: [Dei‘i Ditla v. 
Saudagar Singh (l)], and it is binding on the 
plaintiff. " 

That sentence is followed by another ; 


" The onus is on the plaintiff to prove that the 
debts were really incurred for immoral purposes 
and in reckless extravagances; " 

SO that Mahammad Hayat Khan v. 
Sandhe Khan (2) is no authority for the 
view that the alienation to an outsider 
alienee is binding on a reversioner, if the 
reversioner cannot show that the antece¬ 
dent debts, which were liquidated by the 
alienation, were unjust or extravagant 
debts to the knowledge of the alienee. 
Muhaynmad Islam v. Hari Dal (3) is an¬ 
other authority quoted on the subject; 
but its value also is much discounted by 
the fact that the primary finding in the 
appeal was that the plaintiffs had failed 
to prove that they had any right to con¬ 
test the validity of the alienor’s aliena¬ 
tions. Later on in the judgment there is 
a sentence to the effect that the alienee 
was not bound in any way to inquire 
into the nature of the antecedent debt and 
that it was sufficient for him to satisfy 
himself that the debt really existed. If 
it was intended by this dictum to lay 
down that the alienation was unassail¬ 
able merely because the antecedent debt 
really did exist, that goes farther than 
the Full Bench judgment. From the 
foregoing it is clear that the two sen¬ 
tences in the Full Bench judgment which 

are hard to reconcile are that which runs . 

" He can however be put in the same position 
as the other alienee if the circumstances show 
that he had knowledge of the true nature of the 
debts, or that he made no inquiry whatever or 
acted with bad faith, " 

and that which runs: , x i 

*‘ The main difference between the two classes 
of alienees thus appears to lie in the greater 
strictness of proof required from the alienee who 
is also the antecedent creditor that the debts 
were actually incurred, and that they were not 
of the character mentioned above. " 

Do the w'ords “or that he made no 
inquiry whatever” refer to the words in 
the preceding sentence "makes proper 
inquiry” and * has been deceived ; or do 
they mean that he has not made any 
inquiry as to the mere existence of the 
debts without regard to their nature ? 
If such is the meaning of the phrase 
"made no inquiry whatever,” then the 
sentence is in conflict with the second 
sentence which suggests that the outsider 
alienee has to consider not only the exis¬ 
tence of the antecedent debts but also 
their character. If 4 incurs immora 
debts with B, C and D and subsequently 
alienates his property to E in consider^ 
tion of the liquidation of those debts by 
E and the only duty laid upon E is to 
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ascertain that the money is really owing 
to B, 0 and D, then the whole agnatic 
principle ol Customary law in regard to 
ancestral land is reduced to an absurdity. 
For these reasons 1 hold that the words 
"made no inquiry whatever” cannot refer 
merely to an inquiry as to the existence 
of the debts but include also an inquiry 
as to their nature, if the result of the 
first inquiry would raise doubts in the 
mind of an ordinary man as to the immo¬ 
rality or reasonableness of the debts. If 
these principles be applied to the facts 
of the present case, it seems to me that 
the present appellant should have been 
placed on his guard by the mere magni¬ 
tude of the debt. He is a near neighbour 
of the alienors and of at least one of the 
antecedent debtors and he must have 
been avraro that he was making an alea¬ 
tory bargain. For these reasons I concur 
with my learned colleague in dismissing 
the appeal and making no order as to 
costs. 

R.M./r.k. Appeal dismissed. 
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Shadi Lal, 0. J. 

Sunday —Accused—Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 614 of 1920, Deci¬ 
ded on 7th June 1920, from order of 
Sess. Judge, Gurdaspur, D/- 7th April 
1920. 

(a) Criminal P. C. (5 of 1898), Ss. 107 and 
123—Magistrate must make reference to 
Sessions Judge before ordering imprison¬ 
ment in default of furnishing security. 

A Magistrate has no authority to pass an order 
for the imprisonment of a person who upon 
being required to furnish security fails to do so. 
He should refer the matter to the Sessions Judge 
and detain the man in prison pending the orders 
of the Judge. L P 284 G 1,2 ] 

(b) Criminal P. C. (5 of 1898), Ss. 107 and 
123 —Four months’ rigorous imprisonment 
ordered in default of security for good 
behaviour—No reference made—Appeal filed 
and then reference made—Appeal treated as 
revision and case forwarded to High Court 
—Order of imprisonment held ultra vires and 
reference, though belated should have been 
<iispo8ed of under S. 123 (3). 

On 2ith January 1920 tbo District Magistrate 
passed an order against one S requiring him to 
furnish security for good behaviour, and further 
directed that in the eveut of failure to find secu¬ 
rity ho would undergo rigorous imprisonment 
for three years. S not having furnished security 
he was at once sent to jail. No reforence was 
made to the Sessions Judge till after an appeal 
had been filed by S and'then the Sessions Judge, 
treating it as a revison application, forwarded the 
case to the High Oourt for orders: 
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lieltJ: (1) that the order of the District Magis¬ 
trate directiag the imprisonmont of .S’ for three 
years was altogotlier ultra vires and must be sot 
aside; (2) that the Sessions Judge sliould not 
have refused to entertain the roforcnco because it 
was belated and sljould havo proceeded in the 
manner directed bv sub-S. {H), S. 12:i. Cr. P. C. 

L P 282 0 2 ] 

Facts .—The accused was reported to 
be a notorious criminal of long standing 
with no less tlian 47 suspicions dating 
from 1908 recorded against him, i. e., 
since liis conviction under S. 381. I. I*. C., 
riiore was ovidenco of his association 
with other notorious l»ad characters. 
The accused on conviction by G. M. G. 
Ogilvie, Esquire, District Magistrate, 
exercising the powers of a Magistrate of 
the first Class, in the Gurdaspur Dis¬ 
trict, was sentenced by order, dated 22nd 
January 1920, under S. 110, Criminal 
P. C., to find security in the sum of 
Rs. 2,000 for a priod of three years as 
detailed below. 

Grounds. —This is a jail appeal. The 
facts are as under. Proceedings were 
taken by the District Magistrate against 
the appellant for taking security for good 
behaviour under S. 110, Criminal P. C. 
After hearing the evidence the District 
Magistrate convicted the appellant and 
directed that he should find security in a 
bond of Rs. 2,000 to he of good behaviour 
for a period of three years, with three 
sureties who will be jointly and severally 
liable for the whole amount. In the event 
of failure to find security ho (the appellant) 
would undergo rigorous imprisonment 
for three years or until such time as 
security is forthcoming. It appears that 
the accused w^as sent to jail forthwith, 
viz. on 24th January 1920, the date on 
which the order was passed. He has ap¬ 
pealed from jail. The first question is 
whether an appeal lies to this Court 
from the order of the District Magistrate. 
I do not think an appeal lies to this Court. 
S. 406, Criminal P- C., is express on the 
point, and I do not find any other section 
in the Criminal P. C. authorizing an 
appeal from the order of the District 
Magistrate directing a person to furnish 
security under S. 110, Criminal P. C., 
to the Sessions Court. Bub it appears 
that the District Magistrate did not get 
tho order confirmed by this Court before 
sending the appellant to jail for not 
furnishing security as required by S. 123, 
Cl. (3). The order of the District 
Magistrate sending the accused to jail 
appears to me to be illegal. Notice 
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■was issued to the District Magistrate 
and the Pulic Prosecutor has appeared for 
the Crown. The Public Prosecutor ad¬ 
mits that the order of the District Magis¬ 
trate was illegal, but he asks me to con¬ 
firm or modif'S’ the order of the District 
■Magistrate sno motu as the case had come 
before me. I am afraid I feel doubts as 
to whether I could do the needful at this 
stage of the case and could make the 
order of the District Magistrate legal 
which is priina facie illegal. So the posi¬ 
tion appears to be this: that the appellant 
has been sent to jail under the orders of 
the District Magistrate and the said order 
is illegal and no appeal lies to this Court. 
Under the circumstances I think I shall 
be within my riglits if I treat this ap¬ 
peal as a revision api>licatioQ and move 
the High Court to set aside the convic¬ 
tion: and I direct the District Magistrate 
to decide the case according tolaw. So I 
treat this appeal as a revision application 
and submit the file to the High Court 
with a recommendation that, as the Dis¬ 
trict Magistrate has not complied with 
the provisions of S. 123, Cl. (2), Criminal 
P. C., his order is illegal. The conviction 
may be set aside and fresh proceedings 
according to law be taken. The man has 
been in jail for more than two months. 
He should be released on bail for Rs. 600 
to appear before the District ^lagistrate 
or any other ^lagistrate when called upon 
to do so, pending the reference to the 
High Court. Order to he communicated 
to the petitioner in jail. 

Note .—A copy of the District Magis- 
trate s order, dated 24th January 1920, 
with an endorsement forwarding the same 
to the Sessions Judge for confirmation 
has since been received and is also for¬ 
warded. But I feel doubtful whether I 
could interfere at tliis stage. 

Order. — On 24tli January 1920 the 
District ^lagistrate passed an order 
against Sundar requiring him to furnish 
security for good behaviour, and further 
directed that in the 

“event of failure to find security he will undergo 
rigorous imprisonment for three years or until 
such time as security is forthcoming.” 

It appears that Sundar did not furnish 
security in accordance with that order, 
with the result that he was at once sent 
to jail to undergo imprisonment as direc- 
jted by the District Magistrate. The 
Magistrate apparently overlooked the 
provisions of S. 123, sub-S. (2), Criminal 


P. 0., and did not refer the case for the 
orders of the Sessions Judge. Now, it is 
quite clear that the District Magistrate has 
contravened the provisions of S. 123. In 
the first place, he passed an order for the 
imprisonment of Sundar for three years 
which he had no authority to do.^ A 
perusal of sub-S. (3), S. 123, Criminal 
P. C., makes it absolutely clear that it is 
is the Sessions Judge who, after exam¬ 
ining the proceedings, is empowered to 
pass an order for the imprisonment of 
the person who upon being required to 
furnish security fails to do so. In the se¬ 
cond place, as soon as the District Magis¬ 
trate found that Sundar was unable to 
furnish the security, he should have re¬ 
ferred the matter to the Sessions Judgej 
and detained the man in prison pendingi 
the orders of the Judge. It appears that' 
it was only after an appeal had been pre¬ 
ferred to the Sessions Judge and the mis¬ 
take discovered, that the District Magis¬ 
trate forwarded the case for the orders 
of the Sessions Judge. Though the refer¬ 
ence was a belated one, the learned Judge 
should not have declined to entertain it, 
but should have proceeded in the manner 
directed by sub-S. (3) of the aforesaid 
section. Accordingly I direct the Sessions 
Judge to proceed in accordance w’ith the 
provisions of S. 123, sub-S. (3), and pass 
such order as he thinks fit. The order 
of the District Magistrate directing the 
imprisonment of Sundar for three years 
is altogether ultra vires and must be set 
aside. 

r.M./r.K. ■ Order set a'dde. 

A. I. R. 1920 Lahore 284 

ShADI LAL, C. J. and WiLIU-iRFORCE, J. 

Giasu and others —Plaintiffs—Appel¬ 
lants. 

V. 

liar Dial —Defendant—Respondent. 

Letters Potent .\ppeal No. 58 of 1920, 
Decided on 13th May 1920, against judg¬ 
ment of Broadway, J., D/- 19th February 

1920, in Civil Appeal No. 2112 of 1918. 

(a) Evidence Act (1 of 1872), S. 102 Ad¬ 

option disputed—Burden of proof is on ad- 
opted son. . . *• 

Where the question of adoption is in dispute^ 
the onus is on the chaimant to establish his 
status as adopted son^ 

(b) Custom (Punjab)— Adoption—Adoption 

among Jals of Gurgaon District must be 
deemed to be formnl ®nd not customary* 

Customary adoption oi an heir is almos un 
know in the disiricta which formed part ot tne 
old Delhi Territory* 
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Where therefore ndoption is proved to have 
taken place among Jats of the Gurgaon District 
the presumption is that the adoption was a 
formal one. fP 286 C 11 

(c) Punjab Tenancy Act (16 of 1887), S. 59 
—Adopted son among Jats is to be consi* 
dered as male lineal descendant within S. 59. 

One T, a Jat of the Gurgaon District, having 
<iied, plaintiffs-landlords sued for possession of 
certain occupancy land held by T. The defen¬ 
dant resisted the suit on the ground that he was 
the adopted son of T. The adoption of the de¬ 
fendant by T was proved. 

Held : that the adoption being a formal one 
the defendant must be regarded as a male lineal 
descendant of r within the meaning of S. 59, 
Tenancy .Vet, and the landlords had no right to 
the possession of the land as against him. 

CP 2S6 C 2] 

Dur^a Das —for Appellants. 

Nanak Chand —for Respondent. 

Judgment. —The dispute in this case 
relates to the occupancy rights of one 
Tirkha, a Jat of the Gurgaon District 
who died some time in 1883 or 1884, and 
the question for determination is, whether 
the defendant Har Dial who resists the suit 
of the landlords, was adopted by Tirkha 
as his son, and is consequently entitled 
to succeed to the occupancy rights under 
S. 59, Punjab Tenancy Act. Now, it 
appears that the District Judge endorsed 
the view of the trial Court that “the 
burden of proving that the adoption did 
not take place" was on the plaintiffs, and 
he accordingly held that it was : 

quite clear from the evidence on the file that 
the plaintiQs bad failed to discharge the onus.” 

The learned Judge then proceeded to 
discuss the evidence adduced by both the 
parties and reached the conclusion that 
Har Dial was the adopted son of Tirkha. 
There can be no doubt that the onus was 
clearly on the defendant to establish his 
status as the adopted son of the deceased 
Tirkha, but we are nob quite clear as 
to whether the District Judge, in arriv¬ 
ing at his conclusion, was influenced by 
his erroneous view as to the allocation 
of the onus. We have accordingly heard 
the case on the merits, and are of opinion 
that the defendant Har Dial has suc¬ 
ceeded in establishing his adoption by 
Tirkha. 

There is some oral evidence in support 
of the defendant’s allegation; but con¬ 
sidering that the adoption took place 
nearly 40 years ago, it could hardly be 
expected that witnesses should come 
forward and give direct evidence on the 
subject. We however find *that there 
were at least three different occasions 
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on which the question of adoption came 
up for investigation before the revenue 
authorities, and that practically all the 
proprietors of the village, including the 
lambardars. admitted that liar Dial was 
the adopted son of Tirkha. It appears 
that liar Dial had been recorded in tlie 
revenue papers as the son of his natural 
father, Shadi, and lie tliorofore repre- 
sented in 1905 that his parentage had 
been wrongly recorded‘and api)liod to the 
revenue officer that the revenue records 
should ho corrected and that lie siiould 
be entered as the son of liis adojitivo 
father Tirkha. The order passed l)y the 
revenue officer on 2oth November 1905 
and the report of the patwari make it 
absolutely clear that all the lambardars 
and landowners testified to the adoption 
witli the result that the application was 
granted and the entry as to parentage 
was corrected. The second occasion, 
when the matter came up for considera¬ 
tion, was in connexion with a mutation 
with respect to tlie occupancy holding. 
It is common ground that Tirkha, during 
his lifetime, had transferred his proprie¬ 
tary holding to liar Dial; but it seems 
that the occupancy holding was on his 
death mutated in favour of liis two 
widows, and that on the death of one of 
the widows her share was recorded in 
the name of the surviving widow, Mt. 
Bijian. In 1906 Har Dial, who was ap¬ 
parently in possession of the land, came 
forvvard and applied that the occupancy 
holding should bo recorded in his name 
in the revenue papers. 

An inquiry was made into his allega¬ 
tion that he was the adopted son of 
Tirkha, and the mutation order shows 
that eight blswadars, including some of 
the plaintiffs, supported his version. 
But, in view of a compromise made with 
Mt. Bijian, a moiety of the holding was 
recorded m the name of Har Dial and 
the rest continued to be recorded in the 
name of Mt. Bijian in lieu of her main¬ 
tenance. Lastly, the question was again 
considered when Mt. Bijian died about 
the end of 1906, and the proprietors 
again admitted the adoption, and con¬ 
sequently mutation was effected in Janu¬ 
ary 1907 in favour of Har Dial in respect 
of the portion of the occupancy holding 
which was previously recorded in the 
name of Mt. Bijian. It is significant that 
the landlords did not bring the present 
action until 16th November 1916, and 
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that during this period of nearly ten 
years, they not only allowed Har Dial 
to remain in undisturbed possession of 
the land, but recognized his status as 
occupancy tenant bv realizing rent from 
him. This admission by conduct, along 
with the admissions of his status on the 
three occasions referred to above, points 
conclusively to the fact that all the per¬ 
sons in the village regarded Har Dial as 
the duly adopted son of Tirkha. 

As against the evidence set out above we 
have only the two following facts : The 
first is that, until 1905, Har Dial was 
shown in the revenue papers as the son 
of his natural father. In view of the 
correction made in that year and of the 
admissions made by the lambardars and 
the proprietors on that occasion, we are 
not inclined to attach much importance 
to the revenue entries prior to the year 
1905. The second circumstance is that, 
Har Dial allowed the widows of the de¬ 
ceased Tirkha to be recorded in the re¬ 
venue papers as occupancy tenants m 
lieu of their deceased husband. This 
circumstance loses much of its force 
when we remember that Har Dial suc¬ 
ceeded in getting a mutation in 1906 in 
his own favour with respect to one-half 
of the holding. It must further be re¬ 
membered that the widows were entitled 
to maintenance and the adopted son did 
not probably consider it proper to go 
against their wishes in the matter of 
mutation with respect to the occupancy 
holding when he had already got the en¬ 
tire proprietary holding. Be that as it 
may, we are not prepared to hold that 
these circumstances are sufficient to re¬ 
but the evidence afforded by the admis¬ 
sions of some of the plaintiffs and their 
long silence and conduct during the ten 
years preceding the suit. We accord¬ 
ingly hold that Har Dial was duly ad¬ 
opted by Tirkha and must be regarded as 
his heir. If, as we hold, Har Dial is the 
adopted son of Tirkha, then, considering 
that the deceased belonged to Gurgaon 
District, the presumption w'ould be that 
the adoption was a formal one, because 
the customary appointment of an heir is 
almost unknown in the districts which 

formed part of the old Delhi Territory. 
As pointed out in iVlansa v. Surta (1), (a 
judgment dealing with an adoption among 
Jats of the Kohtak District) 

“in the Robtak District, in common with other 

'(1)71^9199^^ 1909=4 1.0.653. 


parts of the old Delhi Territory, adoption, when 
effected, is of a formal nature and not the mere 
customary appointment of an heir such as is 
usually met with in the Punjab proper ; and the 
adopted son merges in his new family. 

That being the case, Har Dial must be 
regarded, as laid down in Duni Chcind v. 
Ut. Padman (2), as a male lineal descen¬ 
dant of the deceased Tirkha within the 
meaning of S. 59. T. P. Act, and the 
landlords have no right to the possession 
of the land as against him. We accord¬ 
ingly dismiss the appeal with costs. 

r.M./R.K. Av veal dismissed^ 


(2) 11913] 2 P.R. 1913=19 I.C. 40? 
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WiLBERFORCE, J. 

Khushi Applicant—Petitioner. 

V. 

Emperor —Opposite Party. , 

Criminal Eevn. No. 149 of 1920, De- 
cided on 26th April 1920, from of 

Magistrate.Pirst Class, Ludhiana, D/ lyth 
September 1919. c 

(a) Criminal P. C. (1898), S. 145-Exi. 
tence of likelihood of breach 

essential—On its disappearance order should 

Section 145 contemplates A ® 

dispute regarding property likely *0 lead to a 

breach of the peace and proceedings 

are onlv initiated for this purpose f \ 

likelihood of a breach of the peace has dis 

appeared, all necessity ceases 

any orders passed on account o 097 c ll 

(b) Criminal P. b^y^ dispute 

Vt^exist" onrp^Jydyin^g leaving 

he?r-Crvif Court's decision .. not 

“ attached under S. 14G the 

Magistrate has inherent power to release the 
property from attachment as soon os he is 
Ltisfied that all likelihood of a bre.ach of the 
peace has disappeared, for instance, where one 
of the parties to the dispute dies leaving the 
other party as bis heir. In such a case the 
judgment of a competent Court 1 =. not a sine 

iua non before the property can be ^ 

Balwant Rai — for Petitioner, 
Judgment.— This is a somewhat novel 

case and prima facie and not free from 
difficulty. Owing to an application under 

S. 145. Criminal P. C.. and the impossi¬ 
bility of deciding between the rights o 
the parties, a house was attached in ^ 
and has remained under attachmen 9*° 
that time. Shadi Bam, compUinant. 
was on the one side and the Petino-jers 

were on the other side, ^hey 

that Shadi Ram has died and that n 

further dispute remains regarding 
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rights to the house as they are Shadi 
Rain's reversioners. They therefore ask 
for the release of the house from attach¬ 
ment. The Magistrate however i*efused 
their application on the ground that 
no judgment of a competent Court was 
produced as is required by S. 146. Their 
learned counsel applies for revision of 
this order on the ground that S. 146 is 
not exclusive, and that an attaching 
Magistrate has inherent power to release 
from attachment. He is unable to cite 
any clear authority in favour of his pro¬ 
position, but refersto/oi/^iss€» Mookerjee, 
In re(\) and Queeny. Kaly Kishore Boy 
(2), in both of which judgments it was 
apparently assumed that a Magistratehad 
a legal power of removing an attachment 
made by him. It appears to me that 
there can be no doubt that this is the 
intention of the law, as S. 145 contem¬ 
plates the existeno of a dispute regar¬ 
ding property likely to lead to a breach 
of the peace and proceedings thereunder 
are only initiated for this purpose. 
When all likelihood of a breach of the 
peace has disappeared, all necessity ceases 
for maintaining any orders passed on 
account of the dispute. This must cer¬ 
tainly bs the case in a proceeding like 
the present where one of the disputants 
has died and left as his heirs the other 
party, if the facts stated in the applica¬ 
tion are true. I therefore accept the 
application for revision, and, setting 
aside the Magistrate’s order, direct him 
to inquire into the truth of the peti- 
tioners’ allegations and to pass orders 
accordingly. 

K.M./r.K. Petition accepted. 

(1) L1BT61 24 W. R. 40 Or. 

(2) U876] 25 W. R. 68 Or, 
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Shadi Lal and Martineau, JJ. 

Sada Singh and others —Defendants— 
Appellants. 

V. 

Kirpala and others —Plaintiffs—Res¬ 
pondents. 

Letters Patent Appeal No. 48 of 1919, 
Decided on 2nd March 1920, from decree 
of Rattigan, O. J., D/- 5th November 
1919. 

(a) Punjab Land Revenue Act (1887), 
S. 117—Revenue Court deciding iluestion of 
title—Appeal lies to District Judge. 

Where a Rovooue Officer decides a question of 
title acting as aoivil Ooort under 8. 117, an ap- 
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peal from bis decision lies to tlio District Judge 
and not to tlie High Court. (p 2K7 G 2') 

(b) Letters Patent (Lahore), Cl. 10—Divi¬ 
sion Bench can reverse judgment of single 
Judge ignoring amendment of law. 

In a Loiters Patent .Appeal a Division Bencii 
has power to reverse a judgment ot a singlo 
Judge which ignores an amendment of the law, 
although the amendment was not brought to his 
notice. [P 287 C 2] 

N. C. Patidit —for Appellants. 

Sheo Narain —for Respondents. 

Judgment. —Upon a question as to 
title having been raised before liim, the 
Revenue Officer proceeded under S. 117, 
Punjab Land Revenue Act to determine 
the question as tliough lie were a civil 
Court. Now, it is true tliat under tiie 
Land Revenue Act, as it existed prior to 
1914, the Revenue Officer was deemed to 
be a District Judge for the purpose of 
determining the forum which was com¬ 
petent to bear an appeal from a decree 
passed by him in regard to a dispute of 
this character. But the Punjab Courts 
Act passed in 1914, substituted the 
phrase “ Subordinate Judge ” for “ Dis¬ 
trict Judge " in S. 117 (2) (c), Land 
Revenue Act, and there can therefore be 
no doubt that the Assistant Colle.'^tor, 
in the matter of the determination of the 
question of title, was acting as Subordi¬ 
nate Judge, and that the appellant was 
justified in filing his appeal in the Court 
of the District Judge. The order of the! 
District Judge returning the appeal for 
presentation to this Court and that of 
the learned Judge of this Court dismiss¬ 
ing the appeal as barred by time proceed 
upon an assumption that the law as 
originally declared in S. 117 (2) (c) has 
not been subsequently amended; and they 
must be set aside. 

Mr. Sheo Narain for the respondents 
frankly admits that the appeal, in view 
of the amendment mentioned above, was 
rightly presented to the District Judge, 
but the learned advocate contends that 
this amendment was not brought to the 
notice of either the District Judge or the 
Judge in Chambers, who dealt with the 
matter, and that the Division Bench, 
hearing an appeal under the Letters 
Patent, should not therefore interfere 
with the judgment of the single Judge. 
Considering that the matter is patent, 
and that the amendment in the law was 
not noticed either by the counsel or by 
the Court, we see no reason why we 
shovild uphold the judgment w,hich is ad¬ 
mittedly wrong. We accordingly set 
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a^ide the judgment of the learned Judge 
in Chambers as well as the order of the 
District Judge returning the appeal for 
presentation to.this Court and direct that 
the memorandum of appeal be returned 
to the appellant for presentation to the 
District Judge. The court-fee on the 
memor;i.nduni of appeal shall be refunded 
and other costs shall be borne by the 
parties themselves. 

R M /h.k* Appeal CICC€ptcu* 
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Broadway, J . 

Bhalla and ot/iers—Defendants - 
pellants. 


Ap- 


V. 


Fazal Muhammad and others Plain¬ 
tiffs and Defendants—Respondents. 

Misc. Second Appeal No. 

Decided on 25th November 1919 from 

order of Diet. Judge, Gurdaspur. D/- 2^od 

March 1919. 

Civil P. c. (1908), O. 3, Rr. 1 ■» - 

Notice of dale for pronouncing judgment to 
counsel is sufficient—Judgment recorded and 
dated by predecessor of Court — Judgment 
pronounced second time by successor is 
withoufjurisdiction—Practice, Judgment. 

A Court adjourned a case to 25th March 1918 
for the purpose of pronouncing judgment on 
that date a decree for pre-emption was granted 
coupled with the condition that unless the 
requisite pre-emption money was paid within 
one month the decree would become void. Pay¬ 
ment was not made within the time fixed but 
on 7th June 1918 the decree-holder made a re¬ 
presentation to the Court that he was not 
aware that judgment bad been pronounced 
and asked for permission to pay the money, in® 
officer who passed the decree having t>eea trans¬ 
ferred his successor whilo admitting that he 
had no power to extend the time for payment 
came to the conclusion that judgment had not 
been pronounced on 25th March 1918 although 
the record showed that on that date parties’ 
counsel were present; he accordingly on 2ad De¬ 
cember 1918 proceeded to pronounce judgment 
already signed and dated by his predecessor; 

Held: that under O. 3, Rr. 1 and 4, Civil 
P. C., notice to counsel was sufficient that there 
was no reason for holding that judgment had 
not been pronounced on 25th ilarch 1918, and 
that the Court acted without jurisdiction in 
pronouncing for the second time a judgment re¬ 
corded and dated by his predecessor. 

LP 288 C 2] 

Mehr Chand Mahajan — for Appel¬ 
lants. 

Ghulam Rasul —for Respondents. 

Judgment. —This appeal has arisen 
out of a pre-emption suit in the follow¬ 
ing circumstances; On 20th February 
1918, the parties closed their respective 
cases and an order was passed adjourn¬ 


ing the case to 27th February 1918 for 
arguments. On that date the record 
shows that counsel for the parties were 
present and the case was adjourned ^ to 
8th March 1918 for judgment it being 
noted that counsel would put in written 
arguments. On 8th March 1918 the re¬ 
cords shows that the counsel for the 
parties were present and that the case 
was adjourned to 25th March 1918 for 
judgment. Although it is not specifi¬ 
cally stated in the order the words em¬ 
ployed indicate that by 8fch March 1918 
the written arguments had been filed in. 
On 25th March 1918 a decree for pre- 
emption of the land in suit was granted 
and a period of one month fixed within 
■which the requisite money was to be 
deposited and in default of such payment 
the decree was declared to be void. The 
money w’as not paid within a month from 
the date of the judgment but on 7th June 
1918 thepre-emptor decree-holder moved 
the successor of the learned Munsif who 
had passed the decree alleging that he 
had not been aware that the judgment 
had been pronounced and asking for 
permission to pay in the requisite money. 
Upon this, on 2nd December 1918, the 
learned Munsif. while admitting that 
he had no power to extend the period 
fixed by the decree came to the conclu¬ 
sion that the judgment had not been 
pronounced on 25th March 1918 and 
proceeded to pronounce the judgment, 
already signed and dated on 2nd Decem¬ 
ber J.918. Against this order an appeal 
was preferred to the learned District 
Judge w’ho upheld the order of the 
learned Munsif and held that the note 
by the reader of the Court to the effect 
that the parties’ counsel were present 
was not sufficient to show that the judg¬ 
ment had been duly pronounced. The 
learned District Judge considered that 
as far as counsel were concerned the case 
was over before 25th March 1918 and 
that therefore there had been no proper 
pronouncement. Against this order on 
appeal the defendant has ' preferred this 
second appeal to this Court through 
Lala Mehr Chand Mahajan, and I have 
heard Mr. Ghulam Rasul on behalf of 

the respondent. , 

In coming to his decision the learned 

District Judge has lost sight of O. J, 
Rr. 1 and 4. Civil P. C.. which clearly 
show that a notice to counsel is sufficient. 
The note referred to by the learned Dis- 
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iti'icfc Judge as having been made by the 
jreadev bears the signature of the presid- 
jing oflicor and there is absolutely no 
^reason for holding that judgment Nvasnot 
^pronounced in the presence of counsel. 
'It has to be noted that the counsel was 
nob produced as a witness to rebut the 
presumption that exists as to the cor¬ 
rectness of the record. In these circum¬ 
stances I consider that the decisions of 
the Courts below are incorrect. Fur¬ 
ther, it seems to me that the learned 
Munsif who passed the order on 2nd De¬ 
cember 19lS acted without jurisdiction 
when he proceeded to pronounce a judg¬ 
ment recorded and dated by his pre¬ 
decessor for the second time thus, practi¬ 
cally giving the pre-empbor a further 
period within which to pay up the pre¬ 
emption money. In these circumstances 
I accept this appeal and set aside the 
orders of the Courts below. I leave the 
parties to bear their own costs in this 
-Court. 

R.M./r.K. Appeal accepted. 
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Abdul Raoof, J. 

Suraj Bhan and another —Accused— 
Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Jrtevn. No. 1307 of 1918, De¬ 
cided on 11th April 1919, from order of 
Sess. Judge, Karnal, D/- 2l3t August 
1918. 

Criminal P. C. (1898), S. 344—Adjourn¬ 
ment of appeal—Costs cannot be awarded. 

Section 844 is not applicable to appeals. Costs 
cannot therefore be awarded on the adjournment 
of an appeal. LP 289 C 2 ; P 290 0 l] 

Qanpat Rai —for Petitioners. 

Judgment. —Suraj Bhan, petitioner, 
was convicted on 24th June 1918 uuder 
■Ss. 471/114 and 420/114 by Mr. H. Har- 
oourt, District Magistrate, Rohtak. 
Against this conviction he filed an appeal 
to the Court of the Sessions Judge at 
Karnal. On 12th July 1918 the learned 

Sessions Judge adjourned the hearing of 
the appeal to 2nd August 1918, as the 
counsel for the Crown conld not appear. 
'On 2nd August the hearing was again 
adjourned to 21st August 1918 on the 
same ground. On 21st August the Advo¬ 
cate for the accused applied to the Court 
to send for certain papers which were 
necessary for the support of the appeal 
and prayed that the hearing of the appeal 
might be adjourned for that purpose. 

1920 L/37 & 38 


The learned Judge made an order in the 
following words: 

“Tho Advocate for tlie accused wishes to have 
some papers sent for. If the agent for the ac¬ 
cused pays Rs. ICO today, tho case sliould bo 
postponed. lu default of payment I will hear 
tho case. The case should come oft on 18tli 
October 1918.” 

On the same day the learned Sessions 
Judge added a P. S. to his order to this 
otTect: 

‘’The Advocate for the accused has paid in 
Rs. 100. '1 he case to be postponed and to come 

oft on iStb October 1018. Tho raotioy to bo cre¬ 
dited ujider tho head ‘Liw and Justice.’ The 
parties to be iuforraod the date of ho.iriug.” 

The present application has l)6en made 
for the revision of this order, and it is 
argued in the first instance that the 
learned Sessions Judge had no power to 
make such an order and in the second 
place it is argued that under the circum- 
sbancos of this particular case such an 
order ought not to have been made. The 
only section of tho Code of Criminal 
Procedure under which such an order 
could have been made is S. 344, which 
enables the Court to postpone the com¬ 
mencement of or adjourn any inquiry or 
trial. The appeal before the learned 
Sessions Judge cannot strictly bo said to 
bo an inquiry or trial. It is therefore 
contended that S. 344 did nob empower 
the learned Sessions Judge bo make the 
order under revision. In the case of Sew 
Prosad Poddar y.C orporation of Calcutta 
(l) it was held that a Court had power 
to call upon a party to pay costs of the 
day under S. 344, but that was a case 
which did not relate to an appeal. In 
Mathura Prasad v. Basant Lai (2) a 
similar view was taken by the learned 
Chief Justice of the Allahabad High 
Court. In his opinion the Court had 
power to allot costs. At p. 208 however 
referring to the case of King-Emperor v. 
Chhabraj Singh (3), the learded Chief 
Justice observed: 

“In that case Blair, J., set aside an order 
awarding co^ts of an adjournment against tho 
Government. The attention of the learned Judge 
does not appear to have been called to tho terms 
of S. 344, Criminal P. 0 , and furthermore the 
case does not seem to have been argued and the 
award of costs was against the Government. It 
also appears that the adjournment was not tho 
adjournment of the trial in the strict sense of 
the word, but of an appeal.” 

Evidently the learned Chief Justice 
was of opinion that S. 344 was no t appli- 

(1) 119061 2 Cr. L. J. 1. 

(2) 119051 28 All. 207. 

(3) U9021 A. W. N. 59. 
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cable to an appeal. In my opinion the 
plea taken on behalf of the petitioner in 
this case must prevail. I, therefore set 
aside the order of the learned Sessions 
Judge and direct that the amount paid 
by the petitioner should be refunded to 
him. 

B.M. .R.K. Petition accepted. 
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Abdul Raoof, J. 

Ram Lai Ishar Das —Defendants—Pe¬ 
titioners. 


▼ 

Salig Ram—Plaintiff—Opposite Party. 
Civil Revn. Petn. No. 606 of I9l9, De¬ 
cided on 16th October 1920, against order 
of Dist. Judge, Lahore, D/- 23rd April 

Decree—Setting 

set aside decree may be brought in differ 

"^A^uit^to^'set aside an ex parte decree on the 

ground of fraud may be brought 

than that by v^bich the decree 29^ C H 

“tbicwirrc. (5 0 ( 1908), S. 20(c)-and 
iiV O S R. 20 and O- 6. R. 11—Suit to 

let aside ex parle decree ^‘ ^ brought 

atL where plaintiff resided and summons 
returned with report of evading ‘ervice- 
Plaint returned — On appeal case remanded 
—Revision held competent—Wrong report of 
evasion being made at L, where suit was 
brought, suit held properly brought. 

Plaintiff sued the defendants at Lahore for 
setting aside an ex parte decree passed against 
him by the Munsif of Ferozepore. It appeared 
that notice of the suit in which the impugned 
decree was passed was issued to be served on the 
plaintiff in Lahore, but was not served and was 
returned with a report that he was evading 
flsrvice whereupon the ex parte decree was 
passed ’ The Munsif of Lahore, bolding that the 
cause of action arose at Ferozepore. r^utned ^e 
plahit for presentation to the proper Court. On 
appeal the District Judge held that the suit was 
cognizable by the Lahore Court and remanded 
it for decision on the merits. The defendant 
applied for revision to tho High Court: 

Held : (1) that tho order passed by the District 
Judge, being one passed on appeal against an 
order returning the plaint, was not appealable 
and that therefore a petition for'revision was 
competent; (2) that, inasmuch as a wrong report 
was made by the serving officer with regard to 
the plaintiff’s alleged attempt at evasion of 
service, part of the cause of action arose at 
Lahore’and the suit was maintainable at Lahore, 
28 I. C. 502, Foil. tP 290 O 2 P 291 C H 

Ram Chand Manchanda —for Peti¬ 


tioners. 

M. N. Mukerjee —for Respondent. 
Judgment. —In my opinion this case 
is fully covered by the ruling Jaxoahir v. 
Neki Ram (l). Th e suit was one for 
‘ (1) [1915] 37 All. 189.=26 I. C. 502 


setting aside an ex parte decree. The 
ex parte decree was passed by the Munsif 
of Ferozepore. It appears that notice of 
the suit was issued to be served on the 
plaintiff in Lahore of which admittedly 
he is a resident. The notice however 
was not served on the plaintiff,but it was 
returned with a report of the serving 
officer that, in spite of search, the plain¬ 
tiff could not be got at because he tried 
to evade service on getting information 
that an effort was being made to serve 
him with a notice of the suit. On the 
return of the notice to the Court of 
Ferozepore, an ex parte decree was passed 
against the plaintiff, who was defendant 
in the case. Now the plaintiff has in¬ 
stituted a suit in the Court of the Munsif 
of Lahore for a declaration that the ex 
parte decree passed by the Ferozepore 
Court was obtained against*him by fraud. 
The plaint was returned by the Court of 
the Munsif to the plaintiff to be presented 
to a proper Court because he was of opi¬ 
nion that the cause of action of the plain¬ 
tiff’ lay in Ferozepore where the ex parte 
decree had actually been passed. The 
plaintiff preferred an appeal from the 
order returning the plaint. The learned 
Judge of the Court below has taken a 
different view from that taken by the 
Court of first instance, and has held that 
part of the plaintiff's cause of action 
accrued in Lahore and that therefore the 
suit was cognizable by the Lahore Court. 
He consequently made an order sending 
back the case to the Court of Munsif for 
decision on the merits. Against this ap¬ 
pellate order passed by the District Judge 
the present application for revision has 
been preferred to this Court. 

A preliminary objection was taken to 
the hearing of this petition for revision 
on the ground that the order passed by 
the lower appellate Court was appealable 
as an order for remand and no revision 
lay. This contention entirely ignores the 
provisions of S. 104 (2), Civil P. 0. It 
cannot be denied that it was an order 
passed upon an appeal against an order 
returning the plaint which was appealable 
under O. 43, R. 1 (a). The order under 
revision being therefore an order passed 
in appeal no appeal lay to this Court- 
I overruled the objection and allowed the 
learned vakil for the petitioner to argue 
the petition for revision on the merits. 
He has tried to distinguish the present 
case from the cases reported in Ranke 
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Behari Lai v, Pokhe Pam (2) and Jaxoa- 
hir V. Neki Pam (l) apou the ground 
that the deoisious in those cases were 
based princarily upon the ground that an 
attachment of the property of the plain¬ 
tiff had been made at the place where the 
suits had been instituted, but a reference 
to the concluding part of the judgment in 
the case of Jaxvahir v. Neki Pam (l) at 
p. 191 (of 37 All.) makes it quite clear 
that that was not the only ground upon 
which the learned Judges based their 
decision. Their Lordships observed: 

*‘lt is part of tbe plaintifT’s case that the defen¬ 
dants fraudulently prevented the institution of 
tbe suit from becoming known to him by causing 
the notice of the suit to bo served on some 
other person and an incorrect return to be made 
to tbe Court. This is part and parcel of the 
fraud alleged, and, if tbe allegation is found to 
be trne, part of the fraud was committed in the 
Agra District and there can be no doubt that 
tbe cause of action arose in part at l&ast in the 
Agra District, even If the attachment of tbe 
plaintid’s property is not part of the cause of 
action.” 

These observations apply with equal 
force to the facts of the present case. 
The ex parte decree was passed against 
the plaintiff in consequence of the report 
made by the servingofficer. If the plain¬ 
tiff had been actually served he would 
have defended the suit, but, inasmuch as 
the serving officer made a report that the 
plaintiff was avoiding service, probably 
the service was considered sufficient and 
|a decree ex parte was passed aginst him. 
Therefore the report of thq serving officer 
and the sending of the notice to be served 
in Lahore formed part of the alleged 
fraud which brought about the ex parte 
decree. I accordingly dismiss this ap¬ 
plication with costs. 

_ R.M./r.k. Application dismissed. 

(2) L1902] 25 All. 48. 
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Broadway ard Abdul Raoop, JJ. 

Lahhu Bam and others —Defendants— 
Appellants. 

V. 

Bhag Mal and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 2405 of 1918, Deci¬ 
ded on 7th May 1919, from order of Diat. 
Judge, Ludhiana, D/- 26th June 1918. 

(a) Guardians and Wards Act (1890), 
Ss. 20, 27 and 33—Relation between guar¬ 
dian and ward is fiduciary—Guardian cannot 
make profit out of his office. 

The relationship between a guardian and his 
ward is very similar to the relationship existing 
between a trustee and bis benedoiary. (.r292 O 1] 
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A guardian stands in a fiduciary relation to¬ 
wards his ward and is not allowed to mako any 
profit out of his office. PTo must deal with the 
property of his ward as carefully as a man of 
ordinary prudence would deal with it as if it 
were his own. If he uses the property of the ward 
in his own business, he must hand over the pro¬ 
fits arising therefrom to tho ward. (.P 292 (3 11 

(b) Guardians and Wards Act (1890), 
Ss. 20, 27 and 33—Guardian's liability ex¬ 
tends to profits actually received—Neglect of 
duty by guardian amounts to breach of trust. 

Prima facie it is tho duty of a guardian to in¬ 
vest moneys belonging to his ward and his liabi¬ 
lity extends to profit.s actually received, or profits 
which could have been received but for hi.s gross 
and wilful default. LI* 0 2] 

Every plain neglect of duty by a guardian 
amounts to a breach of trust, and ho must com¬ 
pensate his ward for any loss occasioned thereby. 

[P 292 0 2] 

Tek Chand —for Appellants. 

Sheo Narain —for Respondents. 

Judgment. —The facts of the case giv¬ 
ing.rise to this appeal are briefly as fol¬ 
lows : Lahhu Ram was appointed guar¬ 
dian of the property of his minor cousins 
Bhag Mal and Dhana Mal on 5th January 
1911, and proceeded to deal with the 
same. In 1916, he was removed or al¬ 
lowed to resign from the guardianship 
and on 19th October 1917 Bhagmal was 
declared to have attained majority, and 
it was directed that the property be made 
over to him on behalf of himself and his 
minor brother, Dhana Mal. On 6th Nov¬ 
ember 1917, he, on behalf of himself and 
his brother, instituted the present suit in 
which he claimed the sura of Rupees 
3,226-14-6 from Lahhu Ram, the former 
guardian. It was alleged that Lahhu Ram 
had, instead of investing funds realized 
by him belonging to the minors in banka 
and other securities, placed this sum in 
the shop of his father, in which he was 
a partner, and had utilized it for the pur¬ 
poses of their business. A sum of Rupees 
3,076-8-0 was claimed as profits made by 
Lahhu Ram in this way and a further 
sum of Rs. 150 was claimed as due on 
account of rent for the use by Lahhu 
Ram of a shop belonging to the minors. 
With regard to the claim for profits it 
was alternatively prayed that in the 
event of it being found that Lahhu Ram 
had not used the money for his own busi¬ 
ness purposes, be should still be directed 
to pay interest inasmuch as he had com¬ 
mitted breach of trust by neglecting to 
make proper investments. 

The primary Court held that the claim 
for interest or profits amounting to Rs. 
3,076-8-0 was not maintainable but de- 
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creed a sura of Rs. 100 as due for rent. 
Bhag ?^Ial and Dhana Mai appealed 
against this decree and the learned Dis¬ 
trict Judge, while maintaining the decree 
for Rs. 100, held that Labhu Ram was in 
the position of a trustee and that he was 
liable to pay such interest as he had ac¬ 
tually received on moneys belonging to 
the minors or that if he had not used the 
money but had kept it uninvested, then 
he was liable to pay interest thereon in¬ 
asmuch as he had failel to carry out his 
duties as a guardian. The case was ac¬ 
cordingly remanded to the primary Court 
for a decision on issues relating to the 
user of the money and the ascertainment 
of such sums as Labhu Ram might be 
shown to be liable for. Against this order 
of remand Labhu Ram has preferred this 
second appeal to this Court and we have 
heard Bakhshi Tek Chand in its support 
while Pandit Sheo Narain has addressed 
us on behalf of Bhag 'Mai and Ins brother. 
One of Bakhshi Tek Chand's objections 
was that the suit was not maintainable 
by virtue of S. 41 (4), Guardians and 
Wards Act, it being alleged that Labhu 
Ram had been formerly discharged. A 
reference to the guardians and wards re¬ 
cord has however disclosed the fact that 
no order of discharge had been pissed 
and this contention therefore cannot pre¬ 
vail. It was next contended that the 
learned District Judge had erred in hold¬ 
ing that the principles of the Trustees 
Act, 1882, were applicable to the case of 
guardians, and our attention was drawn 
to S. 34 (d), Guardians and Wards Act. 
Under S. 20 of the Act a guardian stands 
in a fiduciary relation to his ward and is 
not allowed to make any profit out of his 
office. The relationship between a guar¬ 
dian and his ward is very similar to the 
relationship existing between a trustee 
and his beneficiary and though the pro¬ 
visions of the Trustees Act cannot, we 
think, be held to be strictly applicable, 
nevertheless we think that its provisions 
can be used as a guide. S. 27, Guardians 
'and Wards Act lays down that a guar- 
^dian of the property of a ward is bound 
ito deal therewith as carefully as a man of 
ordinary prudence would deal with it if 
it svere his owu, 

Bakhshi Tek Chaud contended that the 
guardian had periodically filed his ac¬ 
counts and had carried out all orders 
passed by the Court in connexion with 
them. Ho therefore urged that the cor- 
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rectness of the accounts had not been at¬ 
tacked and as the balances in hand were 
brought to the notice of the Court, Labhu 
Ram could not be held to be guilty of 
any neglect in the management of the 
minor’s property. It was also pointed 
out to us that Labhu Ram had definitely 
denied having utilized any funds belong¬ 
ing to the minors in his shop, and it was 
alleged that the said moneys were depo¬ 
sited in his father’s firm by Labhu Ram 
owing to the prevalence of dacoities and 
many failures of the Indian banks. These 
circumstances may possibly afford a good 
defence and no doubt will receive due 
consideration in further proceedings be¬ 
fore the primary Court. They do not 
however affect the abstract principle that 
a guardian is bound to take such care of 
his ward’s property as a man of ordinary 
prudence’ would take if the property 
were his own. Farther if the plaintiffs- 
respondents can prove that these moneys 
have been utilized by Lahhu Ram s 
firm, we think that Labhu Ram is 
hound to disgorge such profits as the said 
firm has made out of the use of this 
money. Whether or not the ne.glecb to 
invest the moneys would entitle the 
minors to claim interest at a reasonable 
rate on the moneys so left uninvested, is 
also a matter which can only be decided 
after the inquiry which has been ordered. 

In Trevelyan’s Law relating to minors, 
4th Edn., p. 180, it is pointed out that 
every plain neglect of duty by a guardian 
amounts to a breach of trust, and ho must 
compensate his ward for any loss occa¬ 
sioned thereby, Sarat Chandra Boy v. 
Rajoni Mohan Roy (l). The guardian’s 
liability extends to profits actually re¬ 
ceived, or profits which could liave been 
received but for his gross and wilful de¬ 
fault. Prima facie it is the duty of a 
guardian to invest moneys belonging to 
his ward, and S. 33, Guardians and Wards 
Act provides means by which a guardian 
may obtain the assistance and advice of 
the Court in his dealings with his ward’s 
funds. That Labhu Ram was desirous of 
keeping these moneys in his own posses¬ 
sion is evidenced by an application made 
by him on 21st August 1915, in which he 
asked the Court to direct the withdrawal 
of moneys, even in the National Bank of 
India, which were to be made over to 
him for the use and benefit of the minors, 
and in this application it was definitely 

(1) [1903] 12 C. W. N. 481. 
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stated that if this was not directed, lio 
did not care to act as a j»uardian. It 
is impossible for us to give any expres¬ 
sion of opinion as to whether Labhu Ram 
had made use of and profited by the re¬ 
tention of moneys belonging to his ward. 
Nor can we say whether, if he has not 
used the money, he has been guilty of 
such neglect as would entitle the wards 
to claim compensation from him. These 
are matters which will have to he dealt 
with by the Court to which the case has 
been remanded. We however modify the 
order of remand to this extent. We hold: 
(l) that while Labhu Ram is liable to pay 
to his wards any profits made by him, it 
is for the wards to show that the monevs 
have been used by Labhu Ram and his 
firm and to show approximately at any 
rate what such profits were; and (2) that 
if it be found that the moneys have not 
been used but allowed to remain idle and 
uninvested, then it is for the Court to de¬ 
cide whether or not there was any jus¬ 
tification for Labhu Ram’s action in nob 
investing the said moneys. In other res¬ 
pects the appeal is dismissed. Costs of 
this Court will follow the event. 

R.M./r.k. Appeal dismissed. 

A. 1. R. 1920 Lahore 293 

Petman, J. 

Muhammed Umar Khan and another — 
Defendants—Appellants. 

V. 

Bazi Khan and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 379 of 1919, Deci¬ 
ded on 19th May 1919, from decree of 
Dist. Judge, Attook, D/- 29th November 
1918. 

(a) Civil P. C. (1908), S. 100—Finding of 
fact based on no evidence can be set aside in 
second appeal. 

A finding of fact based on no evidence or against 
express prima facie reliable evidence is liable to 
bo set aside on second appeal. [P 29d 0 1] 

(b) Civil P. C. (1908), S. 100—Abandon¬ 
ment of holding by tenant—Adverse posses¬ 
sion by landlord, neither are questions of fact. 

Neither the question of abandonment by an 
occupancy tenant nor the question of adverse 
possession of the bolding by the landlord is 
necessarily a question of fact. [P 294 C 1] 

(c) Punjab Tenancy Act (1887), S. 38— 
What constitutes abandonment of occupancy 
holding stated. 

Where it was found that an occupancy tenant 
had not for a large number of years either cul¬ 
tivated the land by himself or by others, that 
there was no sufficient cause for his not having 
done so, and that he did not arrange for payment 
cf the rent: 


Held’, that the tonanev must bo talton to h.nvo 
been abaudouod within the incauing of S. 38, 
Punjab Teniiucy Act. [P 205 G ‘ij 

(d) Adverse Possession—Abandoned occu¬ 
pancy holding given by landlord to tenant-at- 
will—This is sufficient to constitute adverse 
possession—Landlord and Tenant, Adverse 
Possession. 

Where a bolding, abandoned by an occupancy 
tenant is given by the landlords to thoir tonants- 
at'Will, this is sufiicieut to constitute adverse 
possession as against the occupancy tenant. 

tI'205 C2] 

llarcharan Dos Bhalla —for Appel¬ 
lants. 

Mnka?id Lai Puri — for Respondents. 

Jud gment. —A preliminary clijection 
is taken that no second appeal lies I'e- 
cause the questions of abandonment 
and adverse possession are questions of 
fact. In my opinion neither the question 
of abandonment ana more particularly 
abandonment by an occupancy tenant, nor 
of adverse possession, are necessarily 
questions of fact. A great deal must 
depend on the circumstances of the case. 
In the present case the question of ad¬ 
verse iiossession is dependent on that of 
abandonment. With regard to abandon¬ 
ment the respondents roly on a decision 
of the Chief Court of the Punjab, No. 253 
of 1908, reported in the unauthorized 
Punjab law reporter as No. 102 of 1909, 
Atra v. Ram Kishen (1). This judgment 
however lays down no such wide pro¬ 
position but relying on the, decisions in 
Fazal Din v. Shah Mahomed (2) and 
Qangu v. Jawahar Singh (3) it was held 
that in the case before the Court the 
question of abandonment was one of fact. 
This might well have been the case. The 
judgment is very brief and the facts are 
not stated. In the two decisions referred 
to it was no doubt remarked that the* 
question of abandonment was one of fact 
to be decided on the circumstances of 
each case; but the question whether under 
every conceivable circumstances a finding 
with regard to abandonment was purely 
a question of fact was not before the 
Courts. Since these decisions of 1883 and 
1884 the Punjab Tenancy Act has been 
passed and to some extent the subject of 
abandonment by an occupancy tenant is 
dealt with in S. 33 of that Act. Under 
these circumstances I doubt whether 
those decisions are now applicable in res¬ 
pect of this matter. 

(1) [19091 4 I. 0. 966. 

(2) [1883) 141 P. R. 1888. 

(3) [1884 121 P. R. 1884. 
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No authority has been quoted for the 
proposition that a finding as to abandon¬ 
ment by an occupancy tenant is final 
even though the finding is based on no 
evidence, or on a misreading or miscon¬ 
struction of evidence or of documents or 
is against express prima facie reliable 
evidence which by law is to be presumed 
to be correct in the absence of all evidence 
to the contrary, or which is based on a 
misconstruction of the provisions of the 
Punjab Tenancy Act. In Jowala Singh 
v. Lakha Singh (4) it was held that mis¬ 
reading of evidence may afford sufficient 
reason for interference on second appeal. 
In Gauri Shankar v. Madho Charan (5), 
which is a ruling of a Division Bench of 
the Chief Court of the Punjab, it was held 
that a finding of fact, to be conclusive 
and binding on a Court of second appeal, 
must be a finding based on evidence legally 
sufficient to support it; and where there 
lis no sufficient evidence to justify such 
a finding the finding cannot operate as a 
finding of fact. In Laohmeswar Singh v. 
Manowar Hossein (6) their Lordships of 
the Privy Council held that the decision 
that the defendant’s possession had been 
adverse having been an inference from 
fact in the Courts below, the correctness 
of this as a legal conclusion to be drawn 
or not, was a question open to second 
appeal. 

It appears that the same argument 
would apply to the legal conception of 
abandonment, especially where certain 
acts have by statute been declared to 
constitute abandonment by an occupancy 
tenant. In Harendra Lai Roy Chow- 
dhuri V. Hari Last Debt (7) it was 
strongly contended that their Lordships 
,of the privy Council should not depart 
from their usual practice of not inter¬ 
fering with two concurrent findings of 
fact, but their Lordships pointed out 
that it was a case of no evidence. There 
are also a number of unpublished judg¬ 
ments of the Chief Court of the Punjab 
which decide that a findiug of fact based 
on no evidence or against express prima 
facie reliable evidence is liable to be set 
aside on second appeal. An instance is 
Civil Appeal No. 1831 of 1914: Khubi v. 
Chottu (8). 

(4rLl9l’G 81 P. R. 1910=35 I. C. 892. 

(5) U912') 16 I. C 887. 

(G) L189-21 19 Cal. 253=19 I. A. 48 (P.O.). 

(7) A. I. R. 1914 P. G. 07 = 23 I. 0. 637 = 41 
Cal. 972=41 I. A. 110 (P. 0.). 

(8) [1915] 28 I. 0. 555. 


In the present case the lower appel¬ 
late Court has not considered the oral 
evidence, which it has set aside on the 
ground that it is not of much value, 
without giving any reasons, and has deci¬ 
ded the appeal on what, in my opinion, 
is a misconstruction of entries in the re¬ 
venue papers. It would have been more 
satisfactory to have judged and discussed 
the oral evidence in the light of a proper 
construction of these entries. The lower 
appellate Court itself describes these en¬ 
tries as vital. It finds that it is manifest 
from the revenue records that the plain¬ 
tiffs, the occupancy tenants, have not re¬ 
ceived any rent for a considerable period 
and that their allegations to the contrary 
are false. It finds, further, that the 
Record of Rights prepared in 1902-03 
shows in the proprietor’s column that 
the representatives of defendants were 
proprietors and in the tenant’s column 
the plaintiffs are shown as occupancy 
tenants out of possession, that a man 
named Charaan was cultivating the land 
as tenant-at-will on behalf of the pro¬ 
prietors and that in the column of rent 
it is noted that nothing is due to the 
occupancy tenants. The Court also finds 
that in the Jamabandi of 1911-12 thare 
are similar entries. It appears to me 
that the only construction to be placed 
on these entries is that the proprietors 
had arranged for the cultivation and 
that the tenancy of the actual cultivator 
was one under them and not under the 
occupancy tenants. I think this con¬ 
struction would, in view of the entries 
being of 1892, at once raise a presump¬ 
tion both of abandonment and adverse 
possession. The lower appellate Court 
however has proceeded to dispose of the 
appeal on the basis of a judgment: Lakha 
V. Thakar Dial (9). This judgment dealt 
with S 38, Punjab Tenancy Act, 1887, 
and the learned Financial Commissioner 
held that 

"to constitute abandonment carrying with it 
extinction of the right of occupancy under S. 38, 
three things are necessary, and all these must 
exist in combination with each other; these are 
(1) that the tenant fails for more than one year 
to cultivate his tenancy either by himself or 
some other person; (2) that he so fails without 
sufficient cause; and (3) that he fails to arrange 
for the payment of the rent of the tenancy as 
it falls due. If a tenant has sufficient cause for 
his failure to cultivate, there is no abandon¬ 
ment; so also if he fails to cultivate but arranges 
for the payment of the rent as it falls due, aban¬ 
donment d oes not occnr." ___ 

~(^"fi9br] 2 P. R. 1901 Rev. 
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It was also pointed out that with re¬ 
gard to the intention of the section the 
essential point for consideration is whe¬ 
ther the landlord has sustained any in¬ 
jury from the tenant which would justify 
the penalty of extinction of the right 
and that if the landlord has sustained 
no injury whatever the Courts should 
require extremely strict proof as to all the 
three points above noted. In that parti¬ 
cular case it was held that as the occu¬ 
pancy tenant was a minor, he had suffi¬ 
cient cause for not cultivating and that 
his uncle had as a matter of fact arranged 
for the cultivation with the proprietors. 
The lower appellate Court in dealing 
with the above judgment has I think 
misread the first condition which is not 
that there must be a failure to cultivate 
for one year but that the occupancy 
tenant must fail to cultivate the tenancy 
either by himself or some other person, 
whilst the third condition relates to a 
failure on the part of the occupancy 
tenant to make the necessary arrange¬ 
ments. The lower appellate Court holds 
that the conditions have been sufficiently 
met by the fact that the lands have not 
been out of cultivation and payment has 
been made direct to the proprietors who 
have not suffered. It regards the matter 
of loss as the essential point but, as 
pointed out by the 'Financial Commis- 
■sioner, where there has been no loss, the 
result is not that it must be held there 
had been no abandonment, but that strict 
proof of the conditions should be re¬ 
quired. If the conditions are proved, 
the fact of there being no loss is im¬ 
material. The first condition has been 
further-dealt with by the lower appellate 
Court under the discussion of adverse 
possession, and it has held that the 
occupancy tenants 

have arranged for the cultivation of the land, 
or, at least, the land has been cultivated all 
this time and their names have been borne out 
in the revenue papers." 

No evidence is referred to in support 
of the finding that the oecupancy tenants 
had arranged for the cultivation. Ap¬ 
parently seeing the weakness of this 
finding the Court added “or, at least, the 
land has been cultivated.” This last 
finding is not sufficient. The burden of 
proof is, no doubt, on the proprietors 
but in the absence of evidence to the 
contrary, and none has been referred to, 
either by the lower Court or in this 


Court, the presumption raised by the 
entries in the revenue papers is suflioient. 
I hold that the appellants did nob for a 
large number of years either cultivate 
the land by themselves or by others, 
that there is no sufficient cause for not 
having done so and finally, that they 
did not arrange for payment of rent 
when due. 1 

It is urged that no overt act on the 
part of the proprietors has been proved 
from which adverse possession can be 
presumed, but the giving of tlio land by 
the proprietors to their own tenants-at- 
will is sufficient for the purpose. I hold! 
that the suit is time barred. For the 
above reasons I accept the appeal with 
costs throughout. 

r.M./r K. Appeal accepted. 
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ShADI LAL AND WiLBERFORCE, JJ. 

Madho Bam —Plaintiff—Appellant. 


v. 

Nandu Mal —Defendant—Respondent. 
Second Appeal No. 995 of 1916, De¬ 
cided on 13th March 1920, from decree 
of Addl. Dist. Judge, Delhi, D/- 6bh 


anuary 1916. 

(a) Negotiable Instruments Act(1881), S. 13 
-Sbahjog hundi is negotiable instrument. 

A shabjog hundi is a negotiable instrument 
,nd the presumption in favour of the passing of 
lonsideration contained in S. 118 (a), Negotiable 
nstruments Act attaches to it. LP 207 C IJ 

(b) Civil P. C. (1908). S. 100—Finding whe- 
her consideration of hundi passed arrived at 
>y wrong allocation of burden of proof is 

lot binding in second appeal. 

Where the question is, whether the considera- 
,iou for a hundi did or did not pass, and the 
3ourt of first appeal places the burden of proof 
>n the wrong party, its finding will not be biud- 
ng on the Court of second appeal and the latter 
3ourt will rectify the mistake LP 296 C 2 J 

Moti Sugar—for Appellant. 


r? AT TTn.iiur 




Respondent. 

Judgment. —The respondent. Nandu 
Mal, drew upon himself two hundia for 
Rs. 2,500 each in favour of the appellant, 
Madho Ram. one on Mangsir Badi 3rd, 
Sambat 1971 (5th November 1914), pay¬ 
able after 31 days, and the other on 
MaDgsir Badi Tth* Sambat 1971 (9th 
November 1914) payable after 61 days. 
On 15th December 1914 Nandu Mal 
brought au action for the cancellation of 
the hundis on the ground that they were 
without consideration. A week after¬ 
wards. Madho Ram brought a counter¬ 
action claiming principal and interest on 
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the earlier hundi which had fallen due. 
The period for payment on the second 
hundi had not then expired, so no action 
was brought on the strength of that 
hundi. Both the actions have been tried 
together, and the crucial question for 
determination in both the cases is, whe¬ 
ther the onus as to consideration lay 
upon the drawer or the holder of the 
hundis. The Subordinate Judge held 
that the hundis were negotiable instru¬ 
ments, and consequently there was a 
statutory presumption in favour of the 
passing of the consideration, as laid down 
by S. 118, Negotiable Instruments Act. 

In view of this finding, the trial Judge, 
upon a survey of the entire evidence, 
reached the conclusion that Nandu Mai 
had failed to prove that consideration did 
not pass, and he consequently decided 
both the suits against Nandu Mai. The 
Additional Judge, to whom Nandu Lai 
went upon appeal, has not expressly dealt 
with the question of onus: but his judg¬ 
ment contains clear indications that he 
was under the impression that it was for 
Madho Ram to prove the passing of the 
consideration for the instruments. After 
reciting the respective versions of the 
parties and the finding of the trial Court, 
the learned Judge sets out the point for 

determination in the following terms: 

‘'The main question for decision is, what 
transaction was entered into between the parties, 
and what consideration passed thereon?” 

He then states 

“that the question set out above is a very diffi¬ 
cult one to decide, as, upon the evidence, it is 
difficult to say which side is really telling the 
wholo truth,” 

and proceeds to enumerate the circum¬ 
stances which tell in favour of the ver¬ 
sion of one party or of that of the other. 
The learned Judge concludes his examina¬ 
tion of the evidence in these words: 

‘‘Upon a review of the evidence and the pecu¬ 
liar circumstances of the case, 1 am not satisfied 
that considerati.)D passed on the first hundi of 
Mangsir Badi 3rd, Sambat 1971, but, as regards 
the hundi of Maugsir Badi 7th I think that con¬ 
sideration did pass, and find accordingly.” 

The above extracts from the judgment 
of the appellate Court, and more especi- 
ally the last one, make it clear that the 
Court thought that it was the duty of 
Madho Ram to establish consideration for 
the hundis, and that it was, for this 
reason, that the Court reached the con¬ 
clusion that, while successful in proving 
consideration as regards the latter hundi, 
he had failed to satisfy the Court "that 
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consideration passed on the first hundi. 
The learned counsel for the respondent 
contends that, when both the parties 
have adduced all the evidence in support 
of their respective versions and the Court 
has considered all the material thus 
placed before it, the question of the al¬ 
location of onus is immaterial. He ac¬ 
cordingly urges that the finding of fact 
arrived at by the lower appellate Court 
should not be disturbed in second appeal, 
even though that Court may have taken 
an erroneous view of the burden of proof. 
To this contention we cannot possibly 
accede. It seems to us perfectly clear 
that, in cases of this character, onus pro- 
bandi is the most vital question between 
the parties, and that it is the determina¬ 
tion of this question which settles the 
fate of the case. We have perused, with 
considerable care, the judgment of the 
Additional Judge, and wo find that the 
learned Judge felt some difiBculty in de¬ 
ciding which of the parties was telling 
the truth as regards the payment or 
otherwise of the money in respect of the 
hundis. It seems to us tliat, if the 
learned Judge had been distinctly asked 
to answer the question whether the res¬ 
pondent had satisfied him that the con¬ 
sideration did not pass, his reply wmuld 
have been in the negative. We are ac¬ 
cordingly of opinion that, if the lower 
appellate Court has placed the onus on 
the wrong party, it is the duty of the 
Court of second appeal to rectify the 
mistake. 

Whether the onus was on the drawer 
to prove want of consideration does not 
require any elaborate discussion, because 
it is admitted, by the learned counsel for 
the respondent, that the hundis in ques¬ 
tion must be regarded as negotiable in¬ 
struments, and that the conclusion of the 
trial Judge on this point is not open to 
any objection. The instrument, in res¬ 
pect of which the Additional Judge has 
given his verdict against the appellant, 
is what is called a Shahjog hundi, which 
is a bill payable to a Shah or banker. A 
hundi of this kind is similar, to some 
extent, to a cheque, crossed generally, 
which is payable only to, or through, 
some banker. The object in both cases 
is that the payment should be made to a 
respectable person and not to a person 
who has got hold of the instrument in a 
surreptitious manner. In the case of a 
Shahjog hundi it is the duty of the payer 
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to mako inquiry before payment that the 
payee is a respectable person, so that if 
the hundi turns out to be a stolen or a 
lost one, or to contain a forged endorse 
ment, the payer may bo able to demand 
a refund from the Shah to whom the 
money has lieen paid by mistake. 

The terms of the instrument make it 
clear that, not only Madho Ram could 
demand payment on the strength thereof 
but also his endorsee, provided that the 
latter was a respectable holder, that is, a 
man of worth and substance known in 
the bazar. The hill could be transferred 
by endorsement, the only restriction 
being that the payment could be made 
only to a person of the above description. 
We consider that it satisfied the require- 
mentsof a negotiable instrument, and that 
the presumption in favour of the passing 
of consideration attaches to it. The 
learned Subordinate Judge has expressed 
his opinion that the evidence produced 
by the drawer is unsatisfactory and does 
not relieve him of the onus cast upon 
him. It seems to us that the Additional 
Judge would have reached the same con¬ 
clusion, had he not made a mistake in 
placing the onus upon the wrong party. 
We are accordingly of opinion that his 
judgment must be set aside; and we there¬ 
fore allow the appeal and, setting aside 
the decree of the lower appellate Court, 
restore that of the Court of first instance 
with costs throughout. 

R.M./B.K. Appeal alloroed. 

A. I. R. 1920 Lahore 297 
Shadi Lal and Martineau. JJ. 

Jai Kishen Das and others —Plaintififs 
—Appellants. 

V. 

Arya Priti Nidhi Sabha and others — 
Defendants—Respondents. 

First Appeal No. 1547 of 1915, Deci¬ 
ded on 28th February 1920, from decree 
of Sub-Judge, Lahore, D/- 19th April 
1915. 

Transfer of Properly Act (1882), S. 55 — 
Specific area sold—Vendee evicted from part 
by person claiming superior title—He is en¬ 
titled to damages—Contract Act (1872), 
S. 73. 

Where a specified area of land is sold and the 
price is calculated not at a lump sum but at a 
certain rate with reference to the area sold, and 
the vendee is subsequently evicted from a por¬ 
tion of the land sold by a third person claiming 
under a superior title, ho is entitled to _ recover 
damages from the vendor for the deficiency in 
area thus ciused and the measure of damages is 


Lahore 297 

tho prico of tlio laud from whicli the vendoo has 
boon evicted, nt the date of eviction. [P 207 C I] 

Manohiir Lal, B. N. Kapur and B>il- 
want liai —for AiJpellants. 

Oertel and Azimullah for F.izl Ilnhi, 
Durya Das and Dharm Chand —for Res¬ 
pondents. 

Judgment. —This appeal arises out 
of an action brought by the plaintiffs, 
who are appellants before us, for posses¬ 
sion of 4 kanals and 4 marlas of land 
against defendants 1 and 2, and in the 
event of the plaintiffs' failure to recover 
possession, for damages against the re- 
inaining defendants. The Subordinate 
Judge has dismissed the suit in toto, and 
on this appeal preferred by the plaintiffs 
the main question on the merits is, whe¬ 
ther the plaintitl's are entitled to dam¬ 
ages, as the finding of the Subordinate 
Judge in favour of defendants 1 and 2 
has not been seriously contested in this 
Court, The facts bearing upon the dis- 
I)ute between the parties are briefly as 
follows; On 16th September 1907 
Chiragh Din and his son, Muhammad 
Bakhsh, tlie predecessors of defendants 3 
to 8, sold to the plaintiffs 79 kanals 
4 marlas of land situate at Naulakha, 
near the Railway Station, Lahore. The 
property sold comprised several plots of 
land contiguous bo one another which 
formed part of different khasra numbers 
specified in the sale deed. The price 
paid by the vendees to the vendors was 
Rs. 83,160, and was calculated, as ex¬ 
pressly stated in the deed, at the rate of 
Rs. 1,050 per kaoal. It is alleged in the 
plaint that the vendors put the plaintiffs 
in possession of the entire area sold 
to them, and that it was on a subse¬ 
quent date that the plaintiffs were evict¬ 
ed from 4 kanals 4 marlas by defend¬ 
ants 1 and 2 claiming to be the ownera 
thereof on the ground of their prior title. 
The plaintiffs furtlier asserted in para. 3 
of the plaint, and this assertion was 
expressly admitted in the written state¬ 
ment on behalf of the vendors’ succes- 
sors-in-interost who contested the suit,, 
that the vendors had assured the ven¬ 
dees; 

“that they wore tho solo owners of the land sold 
and that there was no defect in their title." 

The defendants however pleaded that 
the plaintiff's were, at the time of the 
suit, in possession of the entire property 
sold to them; and that, at any rate, the 
measure of damages should be the price 
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paid by the vendees for the area in ques¬ 
tion. Before dealing with the merits of 
the case, we must refer to a preliminary 
objection raised by Mr, Oertel on behalf 
of the respondents that the appeal has 
abated and should fail on that ground. 

It appears that of the six defendants who 
were sued as the representatives of the 
deceased vendors, four died during the 
pendency of the appeal, and that -no ap¬ 
plication to implead their legal repre¬ 
sentatives has been made by the appel¬ 
lants. They however contend that these 
persons were not necessary parties to the 
litigation, and that there was therefore 
no need to implead their legal representa¬ 
tives. 

It is common ground that these four 
porson? were the two widows and 
two daughters of the deceased Muham¬ 
mad Bakhsh, and the plaint shows that 
they were impleaded as defendants simply 
because it was said that they stated them¬ 
selves to be the deceased's heirs. We 
find that three of them, though duly 
served, did not appear in the trial Court 
at any stage of the case, and the pro¬ 
ceedings were consequently ex parte 
against them, and that the fourth person 
was the mother of Fazal Ilahi (defend¬ 
ant 8) who, as the son of Muhammad 
Bakhsh, claimed to be the sole heir of the 
vendors and repudiated the assertion as 
to defendants 3 to 7 being their heirs. It 
is to be observed that this lady on whose 
behalf there was an appearance in the 
trial Court identified herself with the 
defence put forward by Fazal Ilahi, and 
that both of them were defended by the 
€ame pleader. Considering that the 
plaintiffs impleaded all the relatives of 
the vendors ex majori cautela witliout 
making any definite assertion that all of 
them were entitled to be regarded as 
their heirs: that Fazai Ilahi, the only 
male member of the family, claimed to 
be the sole heir, that this claim was 
■endorsed by one of the four persons who 
died during the pendency of the appeal 
and was not demurred to by the remain¬ 
ing three, and that Fazal Ilahi has since 
succeeded in establishing in a Court of 
justice his right to succeed to the estate 
left by the deceased to the exclusion of 
the female members of the family 
(though we are told that an appeal is 
pending against that judgment), we hold 
that so far as the present litigation is 
concerned the deceased persons were not 
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necessary parties and that the appeal 
can proceed without impleading their 
representatives. 

It is to be observed that the represen¬ 
tatives of the vendors were, qud the 
claim for damages, joint debtors of the 
plaintiffs, and the latter could, according 
to the law declared by S. 43, Contract 
Act, have sued any one or more of them 
to recover the whole of the dacoages. It 
is however urged that the option given 
by the aforesaid section should be exer¬ 
cised before the institution of the suit 
and that it is now too late for the plain¬ 
tiffs to elect the debtor or debtors from 
whom they should recover the money. 
It is true that the judgment in Itao 
(rhulam Muhammad Khan v. Nahar Afi 
(l) supports this contention, but the 
learned Judges, who decided that case, 
did not consider the question whether 
the right to sue survived against the 
surviving defendant or defendants alone 
within the meaning of O. 22, B. 2, Civil 
P. C. It is however unnecessary to 
pursue the subject any further because, 
on the special facts set out above, we 
consider that Fazal Ilahi alone -should be 
treated for the purpose of this litigation 
as the representative of the vendors. 
Coming now to the merits, we find that 
one Mirza Asad Beg was the original 
proprietor of a large estate comprising 
the land in dispute, and that he pro¬ 
ceeded to sell his property in parcels. It 
appears that in 1905 defendants 1 and 
2 purchased from him a certain area, and 
similarly Chiragh Din and Muhammad 
Bakhsh purchased another plot of land 
out of that estate a portion of which 
was sold by them to plaintiffs in 1907. 
It is claimed on behalf of defendants 1 
and 2 that the land in dispute formed 
part of the property sold to them by 
Mirza Azad Beg. and this claim has not 
been resisted before us. It may be that 
the boundaries of the estate purchased 
by the aforesaid defendants were not 
clearly demarcated, the result being that 
the plot in dispute was treated as part 
of the land sold to the plaintiffs. It ap¬ 
pears that the latter took possession 
thereof soon after the sale in their 
favour. When they however proceeded 
to parcel out their estate into small plots 
for building purposes and to sell them 
to different persons, the said defendan 9, 
discovering that the land in dispute—e_ 
(1) U896] 63 P. B. 1896. 
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longed to them, successfully asserted 
their right and recovered possession of 
the land. Mr. Manohar Lai for the 
plaintiffs has not been able to show that 
his clients are entitled to the land in 
dispute 'as against defendants 1 and 2. 
Indeed, the learned counsel has made no 
real attempt to impeach the finding of 
the Subordinate Judge on the subject and 
it is therefore unnecessary to discuss 
the matter any further. Suffice it to 
say that the plaintiff's have not estab¬ 
lished their title to the land, and can¬ 
not, consequently, recover possession 
from defendants 1 and 2. As regards 
demages, the Subordinate Judge finds 
that in field No. 951 the plaintiff's hold 
5 kanals 1 maria short of the area 
specified in the sale-deed, but that in 
field No. 955 they possess 18 raarlas in 
excess of what they are entitled to under 
the conveyance. According to this find¬ 
ing, which is supported by evidence, the 
plaintiffs would require 4 kanals 3 
marlas in order to make up the entire 
area sold to them but Mr. Oertol con¬ 
tends that just as they have some area 
in excess in field No. 955, so they possess 
a larger area in other fields than that 
awarded to them by the sale deed and 
that this excess would be sufficient to 
compensate them for the above defi¬ 
ciency. This contention was not put 
forward in the trial Court but it is 
clear that the plaintiffs are nob entitled 
to any damages, if they have received, 
irrespective of the plot in dispute, 79 
kanals 4 marlas, the area sold to 
them. The matter can easily be settled 
by measurements to be made on the spot. 

The terms of the conveyance make it 
absolutely clear that the vendors sold 79 
kanals 4 marlas to the plaintiffs, and 
calculated the price at the rate of Bupees 
1,050 per kanal. It therefore follows that 
if the vendees gob less than that area, it 
is the duty of the vendors either to make 
good the deficiency, or to pay damages 
for the loss thus caused to the vendees. It 
appears that field No. 951 was wrongly 
shown in the revenue record as having a 
larger area than it really contained, and 
the learned Subordinate Judge holds that 
the result of this wrong measurement is 

“that out of 4L kanals plaintiffs are only 4 kanals 
short, whereas defendants 1 and 2 are S kanals 
short in 20 kanals, and defendants 8 to 6 are 15 
marlas short in 5 kanals.’* 

The learned Judge therefore, finding 


that the plaintiffs have suffered least of 
all by reason of tlie deficiency in the area 
of field No. 951, has disallowed their 
claim for damages. We are unable to 
concur in this conclusion. As stated 
above the vendors expressly sold a cer¬ 
tain area and realized as price, not a 
round sum, but a sum arrived at after 
calculating tire price at Rs. 1,050 per 
kanal. It is obviously their duty to 
deliver that area free from any defect in 
title. It is no answer to the vendees’ 
claim that tlie vendors got from their 
transferor less than what they bargained 
for. If they have suffered, they can 
adopt such remedy against their trans¬ 
feror as is open to them; but the plea 
ad raisericordiam cannot furnish a valid 
defence to the plaintiff's’ claim. It is to 
be observed that, after making the sale 
in favour of the plaintiffs, the vendors 
still kept some land with them and it 
cannot therefore be said that they were 
not in a position to deliver to the ven¬ 
dees tlie entire area mentioned in the 
deed. In view of the terms of the deed 
the admission as to the guarantee of title 
contained in the written statement’ and 
the law on the subject declared by S. 65, 
T, P. Act, we must hold that the plain¬ 
tiffs are entitled to damages for any defi¬ 
ciency in the area sold to them. Follow¬ 
ing the rule laid down in S. 73, Contract 
Act, which does not exclude from its 
operation the case of damages for the 
breach of a contract relating to immo¬ 
vable property, we are of opinion that the 
measure of damages is the price of the 
land at the time of eviction. This is the 
rule laid down in Nagardas Saubhagga- 
das V. Ahmedkhan (2) and has since been 
affirmed in Ranchhod Bhawan v. Man- 
mohandas Ramji (3) and Nabin Chandra 
Saha V. Krishna Baroni Dassee (4). 

Upon the record, as it stands, we are 
unable to determine the date on which 
the eviction took place, nor is there any 
evidence to show what the price of the 
property was on that date. The learned 
Subordinate Judge having dismissed the 
claim as to damages on a preliminary 
point has not recorded any finding on 
issue 6 which dealt with the amount of 
damages. We are therefore constrained 
to remand the case for determination of 
the amount of damages, if any, sustained 

(2) [18971 21 Bom. 176. 

(3) [19081 32 Bom. 165. 

(4) [1911] 38 Cal. 458=9 I. 0. 525. 
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by the plaintiffs. Accordingly, while dis¬ 
missing the appeal against defendants 1 
and 2 with costs, we set aside the decree 
dismissing the claim for damages, and re¬ 
mit the case for redecision with reference 
to the foregoing remarks. The costs as 
between the plaintiff's and the defendants 
other than defendants 1 and 2 shall abide 
the event. 

r.m./r.k. Case remanded. 


A. I. R. 1920 Lahore 300 (1) 

Scott-Smith, J. 

Ude Itam —Decree-holder—Petitioner. 

V. 

Beni PersJiad and another —Judgment- 
debtors—Opposite Parties 

Civil Revn. Petn. No. 44 of 1920, Deci¬ 
ded on 5th July 1 ;j 20. from order of Dist. 

Judge, Ambala, D/- 21st October 1919. 

Civil P. C. (5 of 1908), O. 41. R. 5—Mort¬ 
gage decree for sale cannot be stayed on 
ground that suit on prior mortgage i* pen¬ 
ding—Proper course pointed out. 

The execution of a mortgage-decree to be realiz¬ 
ed first from the mortgaged property and the 
balance, if any, from the judgment-debtor and 
bis other property, cannot be stayed simply 
because a claim by a prior mortgagee is pending. 
The proper course is to sell the hypothecated 
property and, after retaining out of the sale- 
proceeds the amount sufficient to meet the said 
claim to pay the balance to the decree-holder. 

CP 300 C 1. 21 

Badruddin Qureshi —for Petitioner. 

Judgment. —This is an application for 
revision of the orders of the lower Courts 
postponing execution of the petitioner’s 
decree against the respondent until the 
dicision of another dispute between the 
parties relating to certain hypothecated 
property- has taken place. The sum due 
to the petitioner is, according to the 
decree to be in the first instance realized 
from the hythecated property and it is 
only failing such realization that it can 
be recovered from the other property 
of the judgment-debtor. The petitioner 
says that he does not desire to execute 
the decree at present against any other 
|property, all he wants to do is to proceed 
against the hypothecated property. It is 
Istated in the second ground of his peti- 
’tion that Rs. 4,500 has to be paid to 
Tulsi Ram and Rs. 6,000 to Banarsi Das 
before the amount due to him is paid, 
and be asks that the hypothecated 
property be sold and sufficient having been 
been retained to satisfy the dims of these 
two persons, the balance if any may 
be used for the payment of his own 


decree. This appears to be reasonable 
There are no materials on the record 
which show me exactly how much is 
claimed by Tulsi Ram and Banarsi Das, 
but there is nothing to prevent the 
executing Court from ascertaining this. 
I allow the revision so far as to direct 
tlie executing Court proceed with the 
execution of the petitioner’s decree in 
accordance with law. It should send for 
Tulsi Ram and Banarsi Das and any 
others who may be interested, and ascer¬ 
tain from them what is the total amount 
of their claims. It should then proceed 
to sell the hypothecated property and, 
retaining sufficient for the payment of 
those claims, apply the balance to the 
discharge of the petitioner's decree. If 
there is nothing over, or an insufficient 
amount to pay off the petitioner's decree, 
then the judgment-debtor's other property 
can be proceeded against. No order as to- 
costs. 

r.m./rk. Petiii 071 allowed. 

A. I. R. 1920 Lahore 300 (2) 

Scott-Smith and Abdul Raoof, JJ. 

Shah Natvaz —Plaintiff—Appellant, 

V. 

Sheikh Ahmad and others —Defendants 
—Respondents. 

Second Appeal No. 2578 of 1916, De¬ 
cided on 4th June 1920, from decree of 
Dist. Judge, Jullundur, D/- 16th May 
1916. 

Adverse Possession—Right to possession 
and actual possession in mortgagee's bands 
—Person getting his name recorded in re¬ 
venue papers cannot be in adverse possession 
of right to redeem. 

A person cannot be said to be in adverse pos¬ 
session of the right to redeem immovable pro¬ 
perty where the right to possession and actual 
possession is all the time in the hands of the 
mortgagee. The fact that he succeeds in getting 
his name recorded in the revenue register does- 
not confer a title on him. LP 301 0 2] 

Abdul Bashid —for Appellant. 

Fakir Chand —for Respondents. 

Judgment. —The facts giving rise to 
this appeal are simijle and are fully 
stated in the judgment of the first Court. 
OneMt. Tajo, wife of liasam Shah 
mortgaged the land in suit on 11th March 
1868 to Mehr Ilahi and Azizul Rahman. 
Ddefendants 1 to 3 are the represen¬ 
tatives of the mortgagees and the plain¬ 
tiff, Shah Nawaz, who claims to be a 
collateral of Kasam Shah, the husband of 
Mt. Tajo, has brought this suit for th& 
redemption of the mortgage. Defendant 



»920 Shah Nawaz 

Mt. XJmri, is bhe daughter of Kasam 
Shah by another wife, Mt. Bhuri. De¬ 
fendants 5 bo 8 are said to be among the 
<3ollateral3 of Kasam Shah. Mt. Umri 
lind the latter defendants 5 to 8 were 
not originally made party to the suit but 
the matter having ooiue up to the Chief 
Court at a previous stage the case 
was remanded for trial on the mer¬ 
its with the direction that the suit 
should be tried after impleading Mt. 
XJmri and defendants 5 to 8 as defen- 
>dants in the case. The case has now been 
tried with the result that the suit has 
been dismissed by both the Courts below. 
The plaintiff has preferred this second 
appeal to this Court. 

The plaintiff claimed to be the adop¬ 
ted son of Amir Shah and a collateral of 
Kasam Shah, the husband of Mt. Tajo, 
-and as such entitled to claim redemption. 
He also claimed to have aciiuired owner¬ 
ship of bhe equity of redemption by ad¬ 
verse possession against Mt. Umri on 
the ground thit bis name was muta¬ 
ted in the year 1888 on the death of 
Mt. Bhuri, the second wife of Kasam 
Shah. Both these points have been de- 
oided Qgainst the plaintiff. In the memo¬ 
randum of appeal, although exception 
is taken to the decision of the lower 
appellate Court on both these points, 
yet the question of adverse posses¬ 
sion only has been pressed before us. 
It has been contended that according to 
the authorities, it is possible to acquire 
ownership of the right of redemption by 
adverse possession. In support of this 
contention reliance has been placed on 
the case of Lalla Kanhoo Lai v. Mt. 
Majiki Bihi (l). On the facts of that 
case it was held that the equity of re¬ 
demption claimed by the plaintiff was 
extinguished by adverse possession, inas¬ 
much as the person claiming'adverse pos¬ 
session had been receiving rent from the 
mortgagee as owner. In the present 
case, beyond the fact that the name of 
the plaintiff was entered in the revenue 
register no manner of possession whether 
actual or constructive has been estab¬ 
lished by him. One mode of acquiring 
and keeping possession is by receipt of 
rent. 

In the Calcutta case possession was 
acquired and retained by receipt of rent. 
The ruling is therefore clearly distin- 

(1) [1902] 6 C. wTnTgoT 
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gutsbable and cannot help tlm case of the 
plaintiff. Reliance was also placed on the 
case of Huhdar Khan v. GdjadharChaube 
(2), of the Judicial Commisi^ioner's Ccurfc, 
Oudh. In that case the riglit of owner¬ 
ship was exercised by eff'ecting a trans¬ 
fer of the equity of redemption and it was 
hold under the special circumstances of 
the case that the claimant had acquired 
full ownership of the equity of redemp¬ 
tion by adverse possession. This was 
a decision by a single Judge and the facts 
wore quite different from those of the 
present case. There is however a deci¬ 
sion of the Allahabad High 'Court wliieli 
fully applies to the present case: see Kun- 
war Sen v. Darbari Lai (3). On facts 
almost similar to the facts of the i)resent 
case it was held that a person cannot be 
said to be in adverse possession of the 
right to redeem immovable property 
where the right to possession and actual 
possession is all the time in the hands 
of the mortgagee. The fact that he suc¬ 
ceeds in getting his name recorded in the 
revenue register does not confer a title 
on him. The decision in Lala Kanhoo 
Lai V. Mt. Ma7iki. Dibi (l) above referred 
to was relied upon in that case also 
and the learned Judges made the follow¬ 
ing observations about it in their judg¬ 
ment: 

"This case no doubt is to some extent in 
favour of the plaintiffs. A number of authori¬ 
ties were referred to including the case of Oa$- 
borne v Sc^rje (4) and the judgment of Lord 
Hardwicke is quoted. Lord Hardwicke no doubt 
pointed out in that case that an equitable estate 
might be bvrred by time just as much as a legal 
estate, aud then be refers to and describes an 
equity of redemption. It must bo borne in mind 
however that the equity of redemptiou whore the 
possession remains with the mortgagor is quite 
different from the equity of redemption where 
the possession is with the mortgagee. There can 
bo no doubt that an equitable estate as distin¬ 
guished from a legal estate can be barred by 
time but it seems to us impossible that any per* 
son can be in possession of the right to redeem 
a mortgage where under the terms of the mort¬ 
gage the mortgagee is entitled to the actual posses¬ 
sion and is in fact in possession thereunder.” 

We entirely agree with bhe learned 
Judges of the Allahabad High Court and 
hold that the plaintiff could not and did 
not acquire ownership of the equity of 
redemption by merely having his name 
entered in the revenue register. In our 
opinion the view taken by the Court 

(2) a. I. R. 1914 Oudh 283=25 I. 0. G00=17 

O. 0. 294. 

(3) [1916] 38 All. 411=34 I. 0. 171. 

(4) [1737] 1 Atk. 603. 
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below was correct and we accordingly 

dismiss the appeal with costs. 

P ^,/r.k. App eal dismissed. 

A I- R- 1920 Lahore 302 (1) 

Abdul Raoof, J. 

2dt. Baklitawar —Petitioner. 

Kesar Singh Gurdit Singh Opposite 

Revn. Petn. No. 282 of 1919, 
Decided on i2th October 1920, from 
decree of Sr. Sub .Tudge First Class. 
ATrtntdomerv 'DJ 29th November 1918. 

^^C?vil P C (5of 1908). O 32. R. 7-Sanc- 
ti^ to guardian to refer dispute to arbitra¬ 
tion must be given for good reasons and for 
benefit of minor—Absence of good reasons 
vitiates reference. 

The object of 0. 32. R. 7, is that when a guar¬ 
dian of a minor patty to a suit wishes to take 
the decision of o case out of the hands of ordi- 
nary Courts of justice and to have it decided by 
a Court chosen by the parties, the Court ought 
to take into consideration the circumstances of 
the ca e and see whether the reference would be 
to the benefit of the minor. The Court ought, 
in such a case, to apply its mind fully to the 
matter and see whether the reference would 
really be to the benefit of the minor. Where the 
Court accords its sanction to the reference with¬ 
out any valid reason the reference is bad and 
the whole proceeding is vitiated. (P 302 C 21 
Bishen Nath for Mian Mahommad 
Sharif—ioT Petitioner. 

Abdul Bazaq —for Opposite Party. ^ 
Judgment. —This was a suit against 
a minor for the recovery of a sum of 
money which had been borrowed by the 
father of the minor. The minor was re¬ 
presented by her guardian ad litem, 
Fazil, her maternal grandfather. The 
Court of first instance, after considering 
the evidence, held that the debt was not 
proved. The suit was accordingly dis¬ 
missed, The plaintiff preferred an ap¬ 
peal to the lower appellate Court. On 
8tb October 1918. a petition was pre¬ 
sented to the Court stating that the par¬ 
ties had agreed that the decision of the 
appeal should be referred to one ‘Majhi as 
the arhitrf.tor. According to O. 32, R. 7, 
Civil P. C., a reference to arbitration by 
a guardian of a minor could not he made 
■without the sanction of the Court. Evi¬ 
dently, such leave was asked for and was 
granted by the Court by an order dated 
8th October 1918. The order runs thus : 

reference to arbitration will be to the 
benefit of the minor because the writing bears a 
thumb-impression of the minor’s father. By an 
investigation out of Court the truth will be de- 

On the same date, i. e,, 8th October 


1918, another order was made referring- 
the matter to the arbitrator for decision. 
The arbitrator - made an award on 12th 
November 1918 decreeing the ^aim of 
theplaimtiff to the extent of Rs. 14U. 
On this award a decree was passed by 
the learned Senior Subordinate Judge on 
28th November 1918. The present peti¬ 
tion for revision has been filed against 
this decree. The examination of the re¬ 
cord shows that the learned Senior Sub¬ 
ordinate Judge treated the matter of 
sanction rather lightly* The object oi| 
O. 32, R. 7, is that, when a guardian' 
of a minor party to a suit wishes to take 
the decision of a case out of the bands of 
ordinary Courts of Justice and to have 
it decided by a Court chosen by the par¬ 
ties, the Court ought to take into con¬ 
sideration the circumstances of the case 
and see whether the reference would be 
to the benefit of the minor. The order 
quoted above clearly shows that the 
learned Senior Subordinate Judge did not 
apply his mind to the matter carefully. 
He says that the reference would be to 
the benefit of the minor because the writ- 
ing hears a thumb-impression. Evi¬ 
dently, what he means is that the entry 
in the bahi on which the suit is brought 
bears the thumb-impression of the father 
of the minor girl. That is hardly any 
reason for coming to the conclusion that 
the reference was to the benefit of the 
minor. A very salutary rule contained 
in R. 7. O. 32, has been practically 
ignored by the learned Senior Subordi- 
iTate Judge. The result is that the whole 
proceeding is vitiated. The reference to 
arbitration was bad. The award madel 
by the arbitrator is invalid and the 
decree based upon such an award is bad 
in law. I accordingly set aside the 
decree, and remand the case to the lower 
appellate Court under 0. 41, R. 23, Civil 
P. C., with a direction that it may be 
re-instated on its original number of 
pending appeals and be disposed of on 
the merits according to law. Costs will 
abide the result. 

r.M./r.K. Case remanded. 

A. I R. 1920 Lahore 302(2) 

Broadway. J. 

Vdhaju Singh —Appellant. 

V. 

Bhagat Singh — Respondent. 

Second Appeal No. 2030 of 191 i 
oided on 7th February 1920. 
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Registration Act (1908), S. 51 — Docu¬ 
ment registered but entered in wrong book 
>* not properly registered. 

If n dooumeut which requires registration is 
registered but is entered iu the wrong book, it 
cannot be regarded as having been registered in 
accordance with the provisions of the Registra¬ 
tion Act : 18 Mad. 364 and 35 Cal. 845, Foil. 

LP 303 G 21 

Plaintiffs sued for a declaration that a mort- 
gago of certain land esecuted by one L shall not 
affect their reversionary rights. They relied ou 
a document esecuted by L, according to which 
he left all his property to his reversioners and 
undertook not to alienate the same during his 
life. This document was registered as a will aud 
was entered iu book No. 3 : 

Held : that as a will the document was revo¬ 
cable and bad no bir.ding force and as an agree¬ 
ment it was not properly registered within the 
meaning of the Act aud therefore could njt be 
given effect to. [P 303 C 2) 

Dalip Singh —for Appellant. 

Ram Lai —for Respondents. 

Judgment. —On 20th September 1916, 
one Labhu mortgaged certain property to 
one Udham Singh for Rs. 1,000. Labhu’s 
collaterals instituted the suit out of 
which this appeal has arisen, asking for 
a declaration that the said mortgage 
would not affect their reversionary rights 
on Labbu‘s death. They challenged the 
mortgage as being without consideration 
and without necessity. Further they 
alleged that Labhu had executed a docu¬ 
ment by which he left all his property to 
his reversioners and had undertaken not 
to alienate the same during his life. Vari¬ 
ous questions were raised as to whether 
the property was ancestral or self-ac- 
quired. The trial Court held that the 
mortgage was for consideration and neces¬ 
sity and that a part of the property, at 
any rate, was nob ancestral. With refer¬ 
ence to the document propounded it was 
held that it was a will which Labhu was 
at liberty to cancel whenever he wished 
and the plaintiffs* suit was dismissed. 
Against this order of dismissal the plain¬ 
tiffs preferred an appeal to the District 
Judge, who agreed with the trial Court 
as to the nature of the property but held 
that the document referred to above was 
one by which Labhu was bound and was 
nob merely a will. To quote the words 
of the judgment : 

“It was not simply a will revocable at the 
pleasure of the testator, but an absolute agree¬ 
ment disposing of bis property in a certain 
mannor.” 

He did not consider it necessary there¬ 
fore to go into the questions of consider¬ 
ation and necessity bub holding that 
Labhu w'as precluded from mortgaging 


the property by this agreement, accepted 
the appeal and decreed the plaintiffs’ 
suit. Against this decision Udham Singh 
the mortgagee has preferred this second 
appeal through Mr. Dalip Singh, and I 
liave heard Mr. Ram Lai on behalf of tlio 
respondents. Mr. Dalip Singh contended 
that if the document in (luestion was a 
wil^, a will being alw'ays revocable, Laljhu 
was not precluded from executing the 
mortgage ; but that if the document was 
not a will but an agreement, then it re¬ 
quired registration inasmuch as it created 
rights in property admittedly over Rupees 
100 iu value and that therefore could nob 
be given effect to. It appears that this 
document has been registered but was 
presented for registration as a will and, 
as such, was registered and entered in 
book No. 3. Had it been an instrument 
relating to dealings with immovable 
property, it should have been entered in 
book No. 1, vide S. 51, Registration Act, 
Mr. Ram Lai contended that the docu¬ 
ment was not a mere will but an agree¬ 
ment under which certain family disputes 
were settled ; Labhu’s rights in the pro¬ 
perty were limited to a life tenancy and 
he gave an undertaking that on his death 
the property should pass free of all en¬ 
cumbrances to the other ijarties to the 
agreement. 

On Mr. Ram Lai’s own showing this isj 
a document which required registration 
and after reading it, it seems to me that 
if it is not to be regarded as a will, then 
it certainly needed registration. Mr. 
Dalip Singh referred mo to Indra Bibi 
Y. Jain Sirdar Ahiri (l), in which it was 
held that if a document which required 
registration was registered but entered iu 
the wrong book, it could not be regarded, 
as having been registered in accordance 
with the provisions of the Act. To the 
same effect was the decision in Nara- 
samma v. Subharayudu (2). It is clear 
that this document was presented as a 
will and was registered as such. The 
object of registration is to publish trans¬ 
actions relating to immovable property. 
In my opinion the document in question 
cannot have the effect given to it by the 
learned District Judge. As a will it has 
no binding force on Labhu. As an agree¬ 
ment it has not been properly registered 
within the meaning of the Act and there¬ 
fore it cannot be given effect to. I there- 

(1) 19081 85 Cal. 846. 

t2) U896] 18 Mad. 364. 
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fore acc?i !: this appeal and remand the 
ca^e to the Court below for disposal on 
the otlier points in the case. Stamp on 
tliis appeal will be refunded and other 
costs will abide the event. 

R.M./B.k. Case rema?ided. 

A. I. R. 1920 Lahore 304 

Petman, J. 

Abdul liaJiman Shah and others 
Plaintiffs—Petitioners. 

V. 

Defendant—Opposite Party. 

Civil Revn. No. 428 of 1919, Decided 

on 12th November 1919. 

(a) Civil P. C. (1908). S. 141 and O. 9. R. 9 

—Suit dismissed in default—Application for 
restoration also dismissed for default Ap¬ 
plication for restoration of application is 
maintainable. 

Where a suit is dismissed for default and an 
application for restoration cf the suit is also 
dismissed for default an application for restroa* 
tion cf the previous application is maintainable 
under 0. U, R. 9 rfad with S. 141 of the Code. 
The mere fact that the word “review” is used 
in such an application would not change the 
character of the application. IP S04 C 21 

(b) Civil P. C. (1908)—Provision of Code 
are not exhaustive—Practice. 

It is not necessary in every case to have the 
support of a section of the Civil Procedure Code 
to empower a Court to pass an order not ex¬ 
pressly or impliedly forbidden and which is 
essential in the interests of justice. The pro¬ 
visions of the Civil Procedure Cod© are by no 
means exhaustive. fP 304 C 2l 

Ham Chand Manchanda —for Peti¬ 
tioners. 

Badarnddin Kurreshi — for Opposite 
Party. 

Judgment. —The facts in this case are 
that the plaintiffs’ suit was dismissed on 
9th October 1918 by Dala Hari Chand, 
Senior Subordinate Judge, under O. 9, 
R. 8, Civil P. C., owing to the absence 
of the plaintiff and his pleader. The 
same day the pleader applied for the 
restoration of the suit on the ground that 
his client was ill with high fever and 
that, at the moment, he had been in 
another Court. On 22nd November this 
application was consigned to the record 
room in default of the appearance of the 
plaintiff. On 19th December 1918, the 
plaintiff made an application which ho 
described as one for a review of the order 
of 22nd November. This application 
was dismissed by M. Zafar Ali, Senior 
Subordinate Judge, on the ground that 
Lala Ilari Chand has been transferred 
and had not issued notice prior to trans¬ 
fer and he had therefore no jurisdiction 


to entertain the review. For the petitioner 
it is contended that the wording of the 
application of 19th December shows that 
the application was one asking for a 
restoration of the suit and an application 
for a review. This is so. He also con¬ 
tends that DO section, order, or rule was 
quoted, or relied on, in the application 
and that his client should not suffer for 
an erroneous word used by a petition 
writer. He contends that the applica- 
tion was one under O. 9, R. 9, read with 
Ss. 141 and 151, Civil P. 0., and that 
the lower Court had jurisdiction to en¬ 
tertain the application. He relies on 
Manakji v. Surajmal (l), a decision of 
the Judicial Commissioner, Nagpur. 
That decision is on all fours with the 
facts of this case except that the appli¬ 
cation was not described, nor purported 
to he an application for review. I >3,m 
inclined to agree with the conclusions 
arrived at in that case, namely, that 
S. 141, Civil P. C., would cover such a 
case. At the same time, I do not agree 
that the learned authors of Woodroffe’s 
and Amir AH’s editions of the Civil Pro¬ 
cedure Code are supporting a contrary 
proposition. Apparently, the learned 
authors have expressed no opinion and 
have merely stated that in certain rul¬ 
ings S, 141 was held to apply to certain 
specific proceedings. That may well be. 

I agree with the remarks well expressed 
in Hiikum Chand Boid v. Kumalanand 
Singh (2). It is nob necessary in every 
case to have the support of a section of 
the Civil Procedure Code to empower a 
Court to pass an order not expressly or 
impliedly forbidden and which is essen- 
tial in the interests of justice. The pro¬ 
visions of the Civil Procedure Code are 
by no means exhaustive. In my opinion, 
justice should not be denied on some tech¬ 
nical objection with regard to the intro¬ 
duction of the word “review" when, as 
a matter of fact, the application itself 
shows that it was an application for 
restoration of the suit. For the above 
reasons, I accept this revision and set 
aside the order of the Senior Subordinate 
Judge, dated 25th January 1919, and 
direct him to hear the application on 
its merits as an application for the res¬ 
toration of the suit. 

R.m./r.k. Petition accepted. 

(1) L1911 7 N. L. B. 32=10 I. U. 

(•2) L19061 33 Cal. 927. 
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PUNNA tiAL V. Jamita UaTj (Wilberforce, J.) 


A. I. R. 1920 Lahore 305 (1) 

Shah Din. J. 

Deputy Commissioner, Amritsar— 
pellant. 


Lahore 305 


Ballci Decree-holder — Respon¬ 

dent. 

Misc. Second Appeal No. 2402 of 1917, 
Decided on 3rd May 1918, from order 
cf Dist. Judge, Amritsar, D/- 2nd May 
1917. 

Punjab Court of Wards Act (2 of 1903), 
S. 26 — Execution of decree — Certificate 
under S. 26 filed—Subsequent application 
for execution—Fresh certificate is not neces¬ 
sary. 

Where a decree-holder files a certificate from 
the Deputy Commissioner under S. 26, with an 
application for execution of his decree or in the 
course of proceedings relating thereto, the Court 
has every power to take action upon a subse¬ 
quent application for execution without a fresh 
■certificate being filed by the decree holder. 

LP 305 C 2] 

Sham Das —for Appellant. 

Tek Ghand and Duni Chand —for Res¬ 


that the fact that the requisite certificate 
ha,d been filed on a previous occasion 
with another application for execution 
does not cure this defect. This argu¬ 
ment is in no way supported l)y the 
language of the subsection rolie.l upon 
according to which the filing of a certi’ 
ficate to the ofiect specified in sub-S (2) 
is a condition precedent to the executing 
Court issuiug any attachment or other 
process in execution of the decree. That 
condition is satisfied once the requisite^ 
certificate is filed by tlie decree holder 
with an application for execution or in 
the course of proceedings relating them, 
to ; and in my opinion the executing 
Court has every power to take action 
upon a subsequent application for execu¬ 
tion without a fresh certificate from 
the Deputy Commissioner being filed by 
the decree-hokler. The appeal fails and 
IS dismissed with costs. 

R.M./r.k. Appeal dismissed. 


pondent. 

Judgment. —This is a second appeal 
from the order of the District Judge, 
Amritsar, dated 7th May 1917, by which 
he dismissed an appeal from the order of 
the Senior Subordinate Judge, Amritsar, 
dated 16th August 1916, which was 
passed in the course of execution pro¬ 
ceedings relating to a decree obtained by 
the respondent Balia Mai against appel. 
lanb No. 2, Sardar Balwant Singh. As 
pointed out by the District Judge, the 
facts of the case are very similar to 
those of the case dealt with in my judg¬ 
ment in Civil Appeal No. 3158 of 1916, 
[Balwant Singh v. Mahindar Singh (l)] 
the only difference being that whereas 
in the last mentioned case a certificate 
from the Deputy Commissioner to the 
effect specified in sub-S. (2), S. 31, 
Court of Wards Act, had been filed by 
the decree-holder with the application 
for execution, in the present case such 
certificate had been previously filed in 
-connexion with another application for 
execution which was dismissed on ac¬ 
count of certain formal defects on 20bh 
April 1916. 

The contention of the appellant’s 
pleader before me is that under sub-S. (3), 
S. 31 of the Act each fresh application 
for execution must be accompanied by a 
fresh certificate from the Deputy Com¬ 
missioner as required bv sub-S (2), an<1 

(1) [19191 49 I. 0. 476. - 

1920 L/39 40 


A. I. R. 1920 Lahore 305 (2) 

Wilberforce. J. 

Panna Complainant—Petitioner. 

V. 

Jamita Mai — Accused — Opposite 
Party. 

Criminal Revn.- No. 407 of 1920, De¬ 
cided on 16th July 1920, from order of 

Sess. Judge, Lahore, D/- 14th February 
1920. 

Criminal P. C. (5 of 1898), S. 195 (6)— 
Application under Cl. 6 is not appeal for 
purpose of limitation. 

Although an application to an appellate Court 
under Cl. (G), S. 195 is akin to an appeal, and is 
treated as an appeal, it is not an appeal for tho 
purposes ol the Limitation Act. [P 306 0 1] 

Dev Raj —for Petitioner. 

Mehr Chand —for Opposite Party. 

Judgment. In this case the peti¬ 
tioner applied for sanction to prosecute 
under S. 195, Criminal P. C, The first 
Court refused to grant sanction, and an 
application was made to the lower 
appellate Court under sub-S. (6) of the 
same section. This application being put 
in on the 32nd day was dismissed as time 
barred. Against this decision a petition 
for revision has been preferred. The 
lower appellate Court apparently con- 
sidered the application under S. 195 (6) 
as an appeal and thought that Art. 154, 
Limitation Act, was applicable. In this 
it was clearly in error as though appli¬ 
cations under S. 195 may be akin to 
appeals, as has been held in Hardeo 
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Mt. Bholi Bai 


Snujh V. Ila7iU7nan Dat Narain (l); and 
although they may be treated as appeals, 
yet they are not appeals for the purposes 
of the' Limitation Act. This has been 
laid down clearly in Bapu v. Bapu (2). 
Following this judgment I hold the ap¬ 
plication to the lower appellate Court 
as not time barred and remand it thereto 

for decision on the merits. 

-r.m./r.K^_ Petitio7i accepted. 

"TT) U^oTl 26 All. 244 (F.B.). 

(2) [1912) 39 Mad. 750=14 I. C. 305 (F.B.). 

A. 1. R. 1920 Lahore 306 (1) 

Shah Din, J. 

Dep 7 (ty Cnrtimissioner, Amritsar Ap¬ 
pellant. 

V. 

Mahiiidar Singh and ot/ters—Eespon- 

First Appeal No. 2401 of 191Decided 
nn Srd May 1918. from order of Sr. Sub- 
Judge Amritsar, DA 6th July 1917. 

Punjab Court of Wards Act (2 of 1903), 
S 31 (3) —Execution of decree—Properly of 
Ward attached—Executing Court has power 
to order sale without consent of Court of 

Wards. ,. v • j 

Where the property of a person wbich is under 

the superintendence of the Court of \\^rds has 
been validly attached, the executing Court has 
power, under S. 31 (S', to order the fale of that 
nronertv without the consent or concurrence of 
the Court of Wards. [P 306 C 2] 

Sham Das — for Appellant. 

Duni Chand —for Respondents. 

Judgment.—This appeal is a sequel to 
the Miscellaneous First Appeal No. 3158 
of 1916, Balwant Singh v. Mahindar 
Sinak (1). which was disposed of by my 
judgment dated 23rd April 1917, Bal¬ 
want Singh v. Mahindar Singh (1). 
What was decided in that judgment was 
that since the respondents had filed with 
their application for execution, dated 
26th April 1916, a certificate from the 
Deputy Commissioner to the efi'ect that 
they had notified their claim to him as 
required by S. 26, Court of Wards Act 2 
of 1908, the executing Court had every 
power, under sub-S. (3), S. 31 of the 
said Act, to order the attachment of the 
property of the then appellant, Sardar 
Balwant Singh. 

The question whether the Court exe¬ 
cuting the decree could, after the pro¬ 
perty of the judgment-debtor had been 
duly attached, proceed to sell it in execu¬ 
tion without the concurrence of the 
Court of Wards, did not arise in that 
■ ■(1) [1919] 49 I. a 476.' 


V. Mt. Chimni Bai 

case and was left undecided. Since my 
judgment was passed, the executing Court 
has made an order for the auction sale 
of the property which had been attached; 
and this order has been made without 
the concurrence of the Court of Wards. 
The question for decision in this appeal 
is whether that order is bad in law; and 
after hearing the appellant’s pleader 
I have no hesitation in answering the 
question in the negative. Under S. 31, 
sub-S. (3), Court of Wards Act, when 
the decree-holders filed with their appli¬ 
cation for execution a certificate to the 
effect specified in sub-S. (2) of the said 
section, the executing Court had power 
to issue any attachment or other process 
in execution of the decree ; and it is 
nowhere laid down in the Act that the 
property under the control of the Court 
of Wards, which has been duly attached, 
cannot be sold in execution without the 
consent or concurrence of the Court of 
Wards being first obtained. I am there¬ 
fore of opinion that the order of the 
lower Court is correct and I dismiss the 
appeal with costs. 

r.m./r.K. Appeal dismissech 


A. I. R. 1920 Lahore 306 (2) 

Rattigan, C. J. and Abdul Raoof, J. 
Mt. Bholi Rai—Plaintiff—Appellant. 

V. 

Mt. Chimni Bai —Defendant—Respon¬ 
dent. 

First Appeal No, 2020 of 1918, Deci¬ 
ded on 3rd May 1919, from decree of 
Sub-Judge, Ist Class, Multan, D/- 16th 
March 1918. 

Hindu Law—Maintenance — Widow can 
claim arrears of maintenance at a reasonable 
rate, demand and refusal are not necessary. 

A Hindu widow is entitled to claim arrears of 
maintenance at a reasonable rate, regard being 
had to the status of her deceased husband and 
to the value of the property left by him, and it 
is not necessary for her to prove before coming 
into Court, that she made a demand for sucb 
arrears and that the demand was refused. 

[P 308 C Ij 

Tek Chand —for Appellant, 

Bahadur Chand and Skive Bam Das 
—for Respondent, 

Judgment. —The parties are Khatrisof 
Multan and as is now admitted, governed 
by Hindu Law. The following table 

shows the relationship of the ' 

Mt. Bholi Bai, with the defendant Mt. 

Chimni Bai. 
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Mt. Bholi Bai 

% 

Jhangi Ram (died 1893) 

(Widow Mt. Bholi. plaintiff) 

I 

Hoa Rum (died 23rd .\pril 1909) 

(Widow Mt. Chimni Bai) 

Iloa Ram died iu April 1909, and after 
his death the plaintitY and defendant ap¬ 
peared to have lived together amicably 
till the Septemberof the same year. The 
plaintiff alleges that since the latter date 
she has been given a small kotha to live 
in, but that she received no further main¬ 
tenance from the defendant who had 
taken possession of all the family pro¬ 
perty. On 30th August 1912 the plain¬ 
tiff applied for permission to sue in forma 
pauperis, and with her application filed 
a plaint setting forth that by custom of 
the parties she was entitled to joint 
possession with the defendant of all the 
property left by Hoa Ram. In the al¬ 
ternative she pleaded that she was enti¬ 
tled to a reasonable maintenance. Her 
application was rejected on 2nd July 
1913, and on 12th October 1913 the pre¬ 
sent suit was instituted on full court-fee 
stamp. 

The claim as now laid was the same as 
the previous claim, but in the present 
suit tiie plaintiff fixed her maintenance at 
Rs. 100 per mensem, which she claimed 
to be due to her from September 1909 up 
to the date of suit, for the period during 
which the litigation was pending, and 
thereafter up to the date of her death. 
This suit was dismissed by the Subor¬ 
dinate Judge as barred by reason of a 
previous suit to which plaintiff and de- 
fendant were parties, but on 8th January 
1918 the Chief Court upset the decision 
of the Subordinate Judge and remanded 
the case for disposal on the merits. The 
Sub-Judge has now held that the plain¬ 
tiff has failed to establish the custom set 
up by her; that under Hindu Law she 
is entitled to reasonable maintenance ; 
and that Rs. 45 per mensem is a reason¬ 
able sum to allow for the future. To 
enable her to realize this the Subordinate 
Judge in his judgment assigned to her 
the income of the Tibbiwala well, which 
he found to amount to about Rs. 35 per 
mensem; and decreed her a further sum 
of Rs. 10 per mensum in cash. He also 
granted the plaintiff maintenance at the 
rate of Rs. 40 per mensem from the date 
of suit to the date of decree. But in his 
judgment he says nothing as regards her 
claim for arrears of maintenance from 
September 1909 up to the date of suit. 
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The plaintiff has accepted the sum of 
Rs. 45 ?)er inonsom as reasonable main¬ 
tenance for the future, but has prcferreil 
an appeal to this Court as regards arrears 
of maintenance up to the date of suit. 
She also claims tliat Ks. 45 per monsum 
and not Rs. 40 sliould he allowed her for 
the period during which the litigation 
has been pending and that the decree 
should provide for delivery of possession 
to her of tlie Tibbiwala well so as to 
enable her to realize the income there¬ 
from for herself. Finally, appellant claims 
that costs have been wrongly assessed in 
the decree sheet and that she is entitled 
to proportionate costs both as regards 
the previous proceedings iu this Court 
and also in the Court below. 

Defendant has not appealed from the 
decree of the Subordinate Judge but Mr. 
Bahadur Chand on her behalf has urged in 
reply to the plaintiff’s appeal ;—(1) that 
the plaintiff had been given a kotha for 
her residence and had been duly supplied 
with all necessary maintenance from the 
date of Hoa Ram’s death : (2) that in 

any event the grant of arrears of main¬ 
tenance was discretionary with the Court 
and that no claim for sucli arrears should 
be entertained, unless the widow can 
show that she had been unable to obtain 
means of maintenance without incurring 
debts or liabilities to third persons or 
that her needs and necessities had been 
urgent ; (3) that in any event the rate of 
maintenance for the period prior to the 
institution of suit siiould be fixed at a 
rate less than that ‘fixed for her main¬ 
tenance after decree ; and (4) that in any 
event, the income of the property had 
been estimated at far too great a value 
by the Subordinate Judge. 

In support of his arguments the learned 
vakil referred to Bagubans v. Bhagwant 
{l),Banguhai v. Suhaji Bamcha7idra{2), 
Karbasappa v. Kallava (3), Subramania 
Aiyar v. Muthammal (4), Manikka Mu- 
daliar v. Soubagia Ammal (5). We have 
perused these authorities but . cannot 
find that they lay down any general rule 
for guidance in all cases. It is accepted 
as a principle, generally applicable, 
that a Hindu widow is entitled to 
claim arrears of maintenance at a reason- 

(1) (18991 21 All. 183. 

(2) U9121 86 Bom. 383=14 I.C. 821. 

(3) (19181 43 B^m 0G=47 I.C. 628. 

(4) (19111 9 I C. 614. 

(5) A.I.R. 1915 Mad. 26=25 I.C. 697. 
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able rate, regard beiug had to the 
istatus of her deceased husband and to the 
lvalue of the property left by him, and 
'that it is not necessary for her to prove 
before coming into Court that she made 
a demand for such arrears and that the 
demand was refused. 

Apart from these general principles 
which are ordinarily applicable, every 
cise of the kind now before us must be 
decided with reference to its own parti¬ 
cular facts. One circumstance that has 
frequently been held to disentitle a widow 
to claim arrears of maintenance is the 
delay that has occurred in preferring her 
claim. Upon this circumstance stress was 
laid in the Allahabad and Bombay authori¬ 
ties cited by Mr. Bahadur Chand. On 
the obherihand the Privy Council autho¬ 
rity, cited in Rangathayi Ammal v. Nelli 
Munusaiomij Chetty (6) for the proposi¬ 
tion that arrears will be refused 

“only in cases where the person liable to make 
the payment had justifiable grounds for inferring 
that the claim was abandoned,” 
and had in consequence not set aside any 
portion of his annual income to meet 
such a claim, does not appear to us to 
support 90 wide a proposition. In the 
case referred to {Raja Yarlagadda Malli- 
karjtina Prasad Nayadu v. Raja Yarla¬ 
gadda Durga Prasad Nayadu{'J)], which 
we may note in passing dealt with a claim 
by the younger male members of a family, 
their Lordships merely remarked: 

“It may well be that, if he (I. e., defendant) 
had been misled into the belief that the claim for 
maintenance was abandoned and had in con¬ 
sequence not set aside any portion of his annual 
income to meet such a claim, he would have had 
a good defence to the present action. But, with¬ 
out some such ground of defence, it is impossible 
to bold that the younger brothers of the defen¬ 
dant have forfeited an undoubted right merely 
because they were, in the first instance, advised 
to institute a wrong suit and did not claim their 
maintenance as it fell due.’’ 

With every respect to the learned 
Judges of the Madras High Court wo 
cannot read these remarks as laying down 
the rule propounded in the case reported 
as Rangathayi Ammal v. Nelli Munu- 
satomy Chetty (6). 

It is clear then from the authorities 
that we must decide the present claim 
with reference to the facts proved before 
us. Defendant in her written statement 
has admitted that she has enjoyed ex¬ 
clusive possession of the property since 

(G) [19111 10 I. C. 110. 

(7) [1901] 24 Mad. 147=27 I. A. 151=7 Sat. 

701 (P. C.). 
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the death of Hoa Ram and that plaintiff 
is entitled to reasonable maintenance. Her 
answer to the claim is that plaintiff has 
actually received such maintenance. The 
burden of proof in the circumstances is 
clearly on defendant to prove her allega¬ 
tion and in our opinion she has failed to 
discharge it, while plaintiff, on the other 
hand has stated on oath that she has 
received no such maintenance since Sep¬ 
tember 1909, that she had been depen¬ 
dant on the charity of her brothers, and 
that her brothers looked to her to recoup 
them for advances made to her, if she 
proves successful in the present litiga¬ 
tion. We hold, therefore, on the evidence, 
that plaintiff has not received mainten¬ 
ance from the defendant since September 

1909. 

The question remains whether she has 
by any act or omission on her part for¬ 
feited her right to claim arrears of mainten¬ 
ance for the four years prior to suit. 
In our opinion nothing has been proved 
to deprive plaintiff of her right. She has 
consistently urged from the first that she 
is entitled to claim maintenance from the 
person in possession of the family pro¬ 
perty. She put forward this claim in 1910, 
when the collaterals were suing Mb. 
Chimni Bai for possession, and when that 
suit was eventually settled in May Ipi2. 
by a compromise whereby Mb. Chimni 
Bai acquired the property for her life, 
plaintiff in August 1912 instituted pro¬ 
ceedings with a view to obtaining mainten¬ 
ance from Mt. Chimni Bai. There has 
thus been no delay on her part in putting 
forward her claim, and it is conceded 
that she has throughout been living in a 
kotha which belonged to her deceased 
husband Jhangi Ram. We liold accord¬ 
ingly that she is entitled to claim arrears 
of maintenance for the period from Sep¬ 
tember 1909 up to the date of institution 
of the suit. Nor do we see any reason bo 
decree that claim at a rate less than the 
rate fixed for the plaintiff’s maintenance 
for the future. She will thus receive 
arrears of maintenance at Rs. 45 per 
mensem from September 1909 to Octo¬ 
ber 1913. In this connexion we have 
merely one or two remarks to make with 
reference to Mr. Bahadur Chand’s con¬ 
tention that the income of the property 
has been wrongly assessed by the Sub¬ 
ordinate Judge. Ae a matter of fact 've 
find that a mistake has been made, bub the 
mistake is one in favour of the defendan . 
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The Subordinate Judge states that the in- 
cocne, as estimated by reference to the 
revenue papers filed in the case, comes to 
Bs. 862 5-0. As a matter of fact this 
sum represents merely the income of the 
land at Mauza Inayatpur Mutha (Ex. 
P-30), and the total income of the land 
belonging to the family in the four villages 
where the property is situate, amounts 
to Bs. 1,97 1-10-0. On this mistake being 
pointed out to him Mr. Bahadur Chand 
had nothing further to urge on this point. 

In his judgment the Subordinate Judge 
states that he allows plaintifl mainten¬ 
ance at the rate of Bs. 10 per mensem 
from the date of institution of the suit 
up to the date of the decree, hut by an 
oversight this provision has been omitted 
from the decree sheet. Here again we 
think that plaintiff is entitled to mainten¬ 
ance for the period in question at the 
rate of Bs. 15 per mensem and that 
there was no sound reason for granting 
her maintenance at a lesser rate for that 
period. It isclear from the judgment that 
the Court below intended to grant plain¬ 
tiff’ a decree for possession of the Tibbi- 
wala well for her life, but the decree is 
not as clear as it might be on this point. 
In the decree now to be drawn up we 
direct that express provision shall be 
made for the grant of possession of this 
well to plaintiff" for her life. Finally it 
is urged by Mr. Tek Chand and admitted 
by Mr. Bahadur Chand that costs have 
been wrongly assessed in the decree sheet 
ol the lower Court. We hold that plain¬ 
tiff is entitled to costs proportionate to 
the amount decreed to her and we direct 
that these costs be assessed upon that 
basis, the value of the suit for this pur¬ 
pose being taken to be ten years’ main¬ 
tenance at the rateof Bs. 45 per mensem. 
We accept the appeal and grant plaintiff 
a decree in terms of our conclusions as 
above expressed. 

b.M./r.K. Appeal accepted. 
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Chevis, Aq. C. J. and LeEossignod, J, 

Bissa Mal —Plaintiff—Petitioner. 

V. 

Eesar Sbigh and others — Defendants 
—Opposite Parties. 

Civil Misc. No. 464 of 1919. and Ap¬ 
peal No. 2379 of 1914, Decided on 20th 
February 1920, to restore appeal dis- 
missed in default by Chief Court, D/- 
27th January 1919. 


(a) Limitation Act (1908), Art. 168 — Ap¬ 
peal di-missed in default — Application for 
restoration—Limitation rune from date of 
order. 

Whcic an appellant seeks to set aside an 
ex parto order dismissing bis apr^‘f‘1 hi default 
limitaticn runs from the date of the order and 
not from the date of his knowledge of the order. 

[P yC'J (J 2] 

(b) Civil P. C. (1908), S. 151—S. 151 can¬ 
not enable Court to break through provisions 
of Limitation Act (1908). S. 3. 

The inherent powers of the Court cannot bo 
invoked lo enable the Court to break through 
the provisions of S. 3, Liuj. .\ct. Li’ 210 C 1) 

Mchr ChaJid — for Petitioner. 

Kishmi Choiid —for Opposite Parties. 

Judgment. — This appeal was dis¬ 
missed for default on 27th Jauuaiy 
1919. Application for restoration was 
put in on 17th November 1910 and was 
granted 'subject to any objections that 
respondent may have to urge.” On be¬ 
half of the respondent it is urged that 
the application for restoration is time 
barred under Art. 168, Sch. 1, Lim. 
Act, and that time cannot be extended, as 
S. 5 of the Act is not applicable. For 
appellant it is urged that the case was 
down for hearing in the weekly cause 
list for the week beginning 20th January 
1919 and that counsel waited till the 
evening of 23rd January and then, as the 
case was not reached, conduced that a 
future date would be fixed and com¬ 
municated to the parties, and that the 
fact of the dismissal on 27th January 
was not discovered for several months. 
It is also urged that the Court has in¬ 
herent power, even, without application 
to set aside wrong orders of dismissal, 
and that there was really no default. 
S. 151, Civil P. C.. is relied on. and Debi 
Bakhsh Singh v. Habib Shah (l) is 
quoted. But that ruling only deals with 
the special case of a man w ho is dead 
and so cannot be treated as a defaulter. 
Comparing Arts. 163 and 168 with 
Arts. 164 and 169, we find that where 
a pli>intiff or appellant seeks to set aside 
an ex parte order, limitation runs only 
from date of the order, whereas if a de¬ 
fendant or respondent seeks such relief 
he can in cases where he has not had 
due notice, count limitation from date 
of his knowledge of the order. The ap¬ 
pellant in this case in striving to obtain 
the benefit which the law allows only 
to a defendant or a respondent. This can¬ 
not be allowed. And we do not conside r 

(1) L19133 35 All. 331=19 I. C. 526=16 O. €• 
194=40 I. A. 151 (P. 0.). 
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that S. 151 or the inherent powers of 
the Court, can be invoked to enable us 
to break the clear provisions of the 
rhmitation Act: see S. 3. We note that 
the practice is to publish a list of cases 
decided if counsel were to keep their 
eyes on this list such hard cases as the 
present would not occur. We set aside 
the conditional ex parte order reviving 
the appeal, and dismiss the application 
for re-admission of the appeal, but vve 
I'ass no order as to costs. 

R.M./r.k. Application dismissed. 
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Scott-Smith Abdul Eaoof, JJ. 

Mahomed Ismail —Defendant—Appel¬ 
lant. 

V. 

Shams~ud-Din and another — Plaintifif 
and Defendants—Respondents. 

Second Appeal No. 2748 of 1916, De¬ 
cided on 1st June 1920, from decree of 
Addl. Dist. Judge, Delhi, D/- 14th June 
1916. 

(a) Punjab Pre-emption Act (1913), S. 3 (1) 
—Sale of sardrakhti rights of lessee is not 
sale of agricultural land. 

The sardrakhti rights of a lessee do not con* 
stitute him owner of a share in the profits of the 
holding and a sale of such rights is not a sale of 
agricultural 'land within the meaning of the 
Punjab Pre-emption Act. fP 310C 1, 2, P 811 0 ll 

(b) General Clauses Act (1897), S. 3 (25)— 
“Immovable property" meaning explained. 

The term “immovable property” as defined in 
the General Glauses Act, does not include mere 
temporary rights of a tenaut-at-will to reap the 
produce to which he is entitled as a tenant. 

LP 311 0 ll 

Santanam —for Appellant. 

Moti Sagai —for Respondents. 

Scott-Smith, J. —In the suit out of 
■which the present appeal arises the plain¬ 
tiff-respondent claimed pre-emption of 
certain sardrakhti rights in two gardens 
and other land sold by Fakhruddin to 
Muhammad Ismail, defendant-appellant, 
by a registered deed of sale on 23rd 
November 1914. The Courts belo^^ have 
decreed the claim in regard to a part of 
the subject of the sale, holding that there 
was a sale either of agricultural land or 
village immovable property within the 
meaning of the Punjab Pre emption Act. 
The defendant.vendee has filed a second 
appeal in this Court, and it is urged on 
his behalf that the property sold is 
neither agricultural land nor village im¬ 
movable property within the meaning 
of S. 3, Pre-emption Act of 1913- In 
order to see what has really been sold it 


is necessary to examine the deed of lease 
under which the vendor held possession 
of the gardens and the deed of sale exe¬ 
cuted by him in favour of the appellant. 
The deed of lease shows that the land 
was leased waste lagane sardrakhti; in 
other words, for the planting of a grove 
of trees or plantation, which is the mean¬ 
ing given to the word sardrakhti in 
Fallon’s Dictionary. The lease was for 
seven years and after the expiry of that 
period the lessor was to receive l/4th of 
the produce, flowers, fruits, etc., of the 
land over which trees were planted. 
Another condition of the lease was that if 
the lessor wanted to evict the lessee after 
the expiry of seven years, he would pay 
the latter the value of his sardrakhti ac¬ 
cording to the market rate to be assessed 
by arbitrators agreed to by the parties. 
This shows that the lessee was to improve 
the land by planting trees, and when he 
was dispossessed therefrom by the lessor 
he was to receive the value of his im¬ 
provements; in other words, the value of 
the trees planted by him. As I under¬ 
stand this terra, the lessee did not 
become the owner of the trees, but was 
to be entitled to receive their value upon 
dispossession. Now turning to the deed 
cf sale, I find that all that was sold was 
the vendor’s sardrakhti and by the term, 
as used here, I understand the right 
owned by the lessee in the trees and not 
the actual trees themselves. 

I now proceed to see whether the sub¬ 
ject of the sale was agricultural land or 
village immovable property within the 
meaning of the definition given in the 
Act. According to the Act agricultural 
land shall mean land as defined in the 
Punjab Alienation of Land Act, 1900,but 
shall not include the rights of a mort¬ 
gagee. The definition of “land” in the 
Punjab Alienation of Land Act embraces 
six subheads; and the only one which, 
in ray opinion, can possibly be applied is 
as “a share in the profits of an estate or 
holding.” Can it be said that the 
sardrakhti rights sold are ”a share in the 
profits of an estate or holding?” What 
has been sold is the lessee’s rights in the 
trees and their produce. Now the lessee’s 
rights are only temporary ones and 
though, as long as he is in possession as 
such lessee he is entitled to keep the 
produce after deducting the landlord s 
share, I do not think it can be said that 
these temporary rights constitute him 
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owner of a share in the profits of the 
holding. I think the definition is in¬ 
tended to apply only to the proprietor 
who owns a permanent share in the pro¬ 
fits, and not to a mere tenant-at-will wlio 
is entitled to reap the produce as the 
fruits of his labours. I am thei-efore of 
opinion that what was sold was not 
agricultural land. 

The next question is whether it is 
village immovable property. There is 
no definition of immovable property in 
the Pre-emption Act and therefore I 
think we must apply the definition given 
in the General Clauses Act which is as 
follows: 

'Immovable property’ shall include land, 
benefits to arise out of land. and things attached 
to the earth, or permanently fastened to any¬ 
thing attached to the earth.” 

In accordance with this definition, 
trees which are attached to the earth are 
immovable property, but, as I have 
already pointed out, the lessee is not the 
owner of the trees, and I do not think 
that it can be said that he has sold them. 
He has merely sold his rights in the 
-trees and that to recover compensation 
ior them when he is dispossessed from 
the leased property. Has he sold bene¬ 
fits to arise out of land ? In the Com¬ 
mentary on the Transfer of Property Act 
by Shephard and Brown, Edn. 7 at p. 14 
the learned authors say:i 

“The benefits to arise out of land which are 
included in the term ‘immovable property’ 
cover such incorporeal rights as a hat a right 
to a fishery, a right of ferry, a right to market 
■dues on a given piece of land, or a right to the as¬ 
sessment payable on a subtenure.” 

These appear to me to be all permanent 
rights arising out of land, and there is no 
mention of any temporary right such as 
a tenant.at-will enjoys in the produce of 
the land during his tenancy. At p. 15 
the authors say: 

“Grass, it is apprehended, in the same way 
means the present or growing herbage and a 
right to depasture or to cut grass far an in¬ 
definite time would be regarded as a right in 
immovable property.” 

I do not think the legislature ever in¬ 
tended that the term ‘immovable pro¬ 
perty’ should include mere temporary 
rights of a tenant-at-will to reap the pro¬ 
duce to which he is entitled as a tenant. 
Tliere is no authority that I am aware of 
which holds that the rights of a tempor¬ 
ary lessee to produce are benefits to arise 
out of land and therefore immovable 
property. I therefore am of opinion that 
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the subject of tlie sale is neither agricul¬ 
tural land nor village immovable pro¬ 
perty within the meaning of the defini¬ 
tion. I would accordingly accept the 
appeal and dismiss the plaintilT’s suit 
with costs in all Courts 

Abdul Raoof, J .—I entirely agree 
in the order proposed by my learned 
brother and it is not necessary for me to 
write a separate judgment. I may how¬ 
ever add a few remarks. It is not con¬ 
tended that a claim for pre-emption in 
respect of the sardrakliti lease would bo 
inaintainable. Can then the assignment 
of the right of the lessee give rise to a 
right of pre-emption ? I am clearly of 
opinion tliat it cannot. Under the lease 
a limited right was created in favour of 
the lessee entitling him to plant trees 
and improve the land and enjoy its pro¬ 
duce, so long as he w’as not evicted under 
the terms of the lease. It is not pre¬ 
tended that a suit to pre empt the right 
to occupy the land temporarily could bo 
maintained, but it is contended that the 
right to enjoy the produce of the trees 
standing on the land can be acquired 
by pre-emption. The lessee however 
could have no higher rights in the trees 
than he liad in the land. The assign- 
ment of his right in the trees, therefore, 
cannot give right of pre-emption. It 
would be absurd to say that though 
the creation of a mortgage or a lease could 
not give rise to a right of pre-emption 
under the Pre-emption Act, yet the assign¬ 
ment of those rights could give a right to 
pre-empt. Under the lease in question 
and according to general principles the 
lessee was not the owner of tlie trees. His 
rights qua the laud and the trees were 
exactly the same namely, of a temporary 
nature. It has however been contended 
that the trees standing on the land came 
under the description of ‘ things attached 
to the land” within the meaning of the 
General Clauses .\ct and as such were im. 
movable property and liable to pre-emption 
but the trees in this case cannot be said 
to be attached to the proprietary land. 
They are attached to the special tenure 
created in favour of the lessee. It is ad¬ 
mitted that according tc the terms of the 
lease the right of the lessee to the pos¬ 
session of the trees shall come to an end 
with the determination of his right to 
occupy the land. For the reasons set 
forth in the judgment of my learned 
brother, and for the additional reasonn 
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given above, I v.'ould also accept the ap¬ 
peal and dismiss the plaintiff's suit. 
R.m/r.k, Ap-peal accepted. 


A. I. R. 1920 Lahore 312 (1) 

Shadi Lal. C. J. 

Barkat —Convict —Appellant. 

V. 

Empero )—Opposite Party. 

Criminal Appeal No. 496 of 1920, De¬ 
cided on 29th October 1920, from order 
of Magistrate, First Class, Kasur, D/- 8th 
July 1920. 

V 

Criminal P. C. (5 of 1898), S. 35—Separate 
sentences for murder and trespass are not 
justified. 

Where a person commits house-trespass and 
attempts to murder an occnrant of the house 
he mav be convicted of both these offences but a 

w 

separate senteure for each offence is not justified: 
23 Dorn. 70C (i^’. D.) Foil. [P 312 C 21 

Hama Nand iov Ghulam Muhy-iid-Din 

—for Appellant. 

Mehtab Singh —for the Crown. 

Judgment. — The appellant, Barkat 
AH, has been founded guilty of having, 
on the night of lOth/llth May 1920, 
made an attempt to murder one Buti; 
and has been sentenced under S. 307, 
I. P. C., to rigorous imprisonment for 
seven years. There can be no doubt that 
the victim was brutally assaulted on tiie 
night in question, and the medical evi¬ 
dence shows that his nose-hone was 
smashed into innumberable fragments, 
and that the wound inflicted upon him 
w'as two inches deep. The assault by the 
convict is deposed to not only ty Buti, 
but also by his mistress Amda who was 
actually on the same bed with him at the 
time when he was struck. Further, we 
have the evidence of the witness Kamil 
(who Nvas admittedly living in the same 
haveli with Buti) to the effect that upon 
hearing the noise he came up to the spot 
and saw the appellant going away from 
the courtyard where the victim was lying 
wounded on a charpoy. I have carefully 
perused the evidence of all these wit¬ 
nesses and see no valid reason to dis¬ 
trust it. The convict puts forward the 
usual story that there was a fight bet¬ 
ween him and the victim in the course 
of which the latter fell down on a piece 
of wood and accidentally injured his nose. 
This story is perfectly absurd and de¬ 
serves no serious consideration. It ap¬ 
pears that the offender had made im¬ 
moral advances to Buti’s mistress Amda, 


which w’ere not responded to by the- 
latter. This incensed the convict and 
led to a quarrel on the day preceding the 
night of the occurrence. Some friends 
however intervened and there is evidence 
on the record to show that the appellant 
departed wnth the threat that Amda 
would not spend the ensuing night with 
Buti. That there was a motive for the 
assault does not admit of any serious, 
doubt, and upon the direct testimony re¬ 
ferred to above it is clear that it was the 
appellant who committed the assault. 
The only question is whether the case 
fulfils the requirements of S. 307,1. P. C > 
or falls under S. 325, I. P. C. Now, the 
medical evidence shows that the blow 
was struck with tremendous force, and 
the bone of the nose, as stated above, 
was smashed into a largenumber-of small 
pieces. There was profuse bleeding, and 
and it was at one time feared that the 
victim might die. It is further clear 
that the offender intended to kill his- 
victim or to cause such injury as he knew 
was likely to cause death. In these cir¬ 
cumstances, I ara of opinion that the 
conviction under S. 307 is justified, and 
there is no adequate ground for interfer¬ 
ing with the sentence. 

The learned Magistrate has convicted 
the appellant also undsr S. 452, I. P. 0,, 
and sentenced him to three years’ rigor¬ 
ous imprisonment. Nosv, the conviction 
for criminal trespass is technically cor¬ 
rect, but I do not think that a separate 
sentence is justified: vide Qiieen-Empress 
V. Main (l). Accordingly, I accept the 
appeal so far as to set aside the sentence 
imposed under S. 452, I. P. C. In all 
other respects the appeal is dismissed. 

R.M.,R.K. Appeal dismissed. 

(1) [1899) 23 Bom. 700 (F. B.). 
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Scott-Smith and Martineau, JJ. 

Stirling, Mason and Company —Plain¬ 
tiffs—Appellants. 

V. 

Jatoala Nath Bhagwan Das —Defen¬ 
dants—Respondents. 

Second Appeal No. 543 of 1916, Deci¬ 
ded on 28th May 1919, from decree of 
Dist. Judge, Delhi, D - 7th December 
1915. 

Contract—C. I. F.—Purchaser cannot ii» 
answer to claim upon drafts plead failure of 
consideration. 

Where under a C. I. F. contract what is con* 
traded to be sold and paid for is not the goods. 
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but tho fiUippiag documeuts, tbe purchaser is 
bound ou receiving those documents to moot tho 
drafts on maturity, and cannot iu answer to a 
claim upon the drafts plead failure of considera¬ 
tion. [P 313 o 2] 

Muhaimnad Iqbal —for Appellants. 

Sheo Narairi and Kanwar Narahi — 
for Respondents. 

Judgment. —This is a second appeal 
from the order of the District Judj*e, 
Delhi, upholding the order of the Sub. 
ordinate Judge, dismissing the plaintilTs’ 
claim for recovery of Rs. 1,077.13-0 as 
short proceeds of certain goods indented 
for by the defendants, but of which they 
refused to take delivery on the ground 
that they were not in accordance with 
the desoription as entered in the indents. 
It is not denied before us that the goods 
which arrived at Delhi were dift'eront in 
great part from those indented for, but 
it is contended that, even assuming that 
this was so, the plaintiffs were entitled 
to a decree. It is contended that as de. 
fendant accepted the shipping documents 
and the drafts for the amounts due, he 
was liable to pay the latter at maturity, 
and that he could not refuse to pay me¬ 
rely on the ground that there was some 
difference in the goods, and that if he 
had any claim on this score he should 
have made it subsequently in accordance 
with the conditions entered in the in¬ 
dent form. In support of his argument 
Dr. Muhammad Iqbal has referred to the 
case of Marshall and Co. v. Nagin Chand 
Phtil Chand (l). In his judgment Bea¬ 
man, J., referred to certain remarks of 
Scrutton, L. J., in the case of Arnhold 
Karberg and Company v. Blythe, Green, 
Jourdain and Company, Theodor Schnei¬ 
der & Co. V. Burgett and biewsam (2), in 
which the learned Lord Justice lays it 
down that 

“tbe key to many of the difficulties arising in 
C. I. F. contracts is in bis opinion to bold firmly 
before the mind this point, that in law wbat is 
contracted to be sold and paid for is not the 
goods but the shipping documents.” 

The letters 0. I. F. occur in tho indents 
in the present case, and the contracts ap¬ 
pear to be what are called C. I. F. con. 
tracts. A reference to the indents also 
leads to the conclusion that the indentors 
were bound to pay the drafts at maturity, 
while if they had any claim in regard to 
the nature of the goods they could bring 
it subsequently in the manner laid down 
in the indent. Thus Cl. 2 says that 

(1' U917 42 Bom. 473=37 1. C. 644. 

(2) L1916] 2 K. B. 379=84 L. J. K. B. 1678. 
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should I fail to accept -drafts on presentation or 
pay at maturity, I hereby authorize you or your 
agent to soli the goods by public auction or 
private sale when and where vou like; after 
having given me ten days* notice of vour inten¬ 
tion to do so.” 

Clause 7 says: 

“No claim can bo recognized if not made in 
writing within 30 days after arrival of the goods 
in India, and if tbe survey report is not sent to 
you within two months after arrival of the goods, 
with'cuttiiigs attached sealed by the surveyors 
of both tho order samples and goods shipped, j/our 
draft upon ns i.5 to bo accepted and paid at wa- 
turitp independent of anp clnim, iidtich is to he 
settled afterwards according to sui reuors' dcci- 
ston." 

No authority to the contrary lias l eeiii 
cited, and we are clear that tho defen-i 
dants were bound, in consideration ol re-: 
ceiving tho shipping documents, to meet 
the drafts upon maturity, and that if 
they had any claim in respect of the 
goods they had to make it separately. The 
learned District Judge in tho course of 
his judgment says: 

“Even had tbe plaintiffs sued on a bare ac¬ 
ceptance. it would be open to tho defendants to 
plead failure of consideration as against tbe 
plaintiffs and tho plaintiffs have sued ou the 
assertion and .assumption that tho goods ordered 
were delivered to the defendant.” 

In our opinion the defendants cannotj 
in answer to tho claim upon the drafti 
plead failure of consideration, because' 
what they contracted for were tlie ship-J 
ping documents and not the actual goods.i 
The plaintiffs no doubt sued on the as.* 
sertion that the goods ordered were deli¬ 
vered or rather tendered to the defen¬ 
dants, but in their replication, in answer 
to tlie defendants’ pleas they clearly sta¬ 
ted in para. 3 that as the defendants had 
honoured the drafts they were bound to 
pay the money. If they had any objection 
about the goods they could bring a sepa¬ 
rate suit. We hold then that in the first 
instance the defendants are liable upon 
the drafts accepted by them. What 
amount they are entitled to deduct from 
the plaintiffs’ bill has not been argued 
before us, and the case must be remanded 
for decision of the fourth and other issues. 
The first Court, in discussing issue 7, ex¬ 
pressed the opinion that the claim must 
fail on other grounds also. This part of 
the cise has not been argued before us 
and we express no opinion thereon. We 
accept the appeal, and setting aside the 
order of the lower appellate Court re¬ 
mand the case thereto for re decision of 
the appeal. The lower appellate Court 
may, if it finds it necessary, order a re- 
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mancl to the trial Court. Stamp in this 
Court will be refunded and other costs 

will be costs in the case. 

R.M./r.K. Appeal accepted. 
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■MARTINE4U, J. 

Karman and others —Plaintifts Ap¬ 
pellants. 

V. 

Bishna and others —Defendants Res¬ 
pondents. 

Second Appeal No. 1277 of 1919, Deci¬ 
ded on 20bh November 1919, from decree 
of Addl. Judge, Jullundur, at Ludhiana. 
D/- lOch starch 1919. 

Civil P. C. ( 1908 ), O. 41 , R. 1 (2) and 3— 
Appeal consisting of two documents one in 
vernacular and other in English-Two docu 
ments constitute memo of appeal. 

Where an appeal consisted of two documents, 
one written in Urdu on a stamped paper contain¬ 
ing particulars as to parties, etc., aud the other 
containing the grounds of appeal in English, the 
-vernacular document containing a note to that 
effect signed by the appellant’s pleader: 

Held'. (1) that the vernacular memorandum 
and the document attached to it containing the 
grounds of appeal in English must be taken 
together as constituting the memorandum o 
appeal; (2) that even if the vernacular memo¬ 
randum alone could be regarded as the appea , 

the omission in it could be supplied by amenu- 

ment, and the appeal could not be dismissed for 
3, mere technical defect. (.P 314 O 2J 

Jagan Nath —for Appellants. 

GokalChand Narang —for Respondents. 

Judgment. —The appeal presented to 
the District Court consisted of two docu¬ 
ments. In one, which was written in 
Urdu, on a stamped paper, particulars 
were given as to the parties, the order 
Appealed against, and the value of the 
-case. The other document, which was 
in English, contained the grounds of ap¬ 
peal. The grounds were not set out in 
the vernacular document, but that docu¬ 
ment mentioned that they were entered 
in the English chitta. The vernacular 
document was signed by the appellauts’ 
pleader, hut not the English one. The 
Additional Judge has dismissed the ap¬ 
peal, holding that there was no valid ap¬ 
peal before him, as the vernacular memo¬ 
randum, which alone was signed by the 
appellants’ pleader, did not contain the 
grounds of objection to the decree, as 
reijuired by O. 41, R. 1 (2), Civil P. G. 
The plaintitVs liava filed a second appeal 
in this Court. 

It appears to me that the vernacular 
jnemorandum and the document attached 


to it containing the grounds of appeal in 
English must be taken together as crnsti- 
tuting the memorandum of appeal, and 
consequently the objection as to there 
being no valid appeal before the Addi¬ 
tional Judge has no force. Even if the 
vernacular memorandum alone could be 
regarded as the appeal, the omissions in 
it could be supplied under O. 41, R. 3, 
by amendment and there would be no 
need to throw out the appeal for a mere 
technical defect. I accept this appeal, 
set aside the decree of the lower appel¬ 
late Court, and remand the case to tl^t 

Court under O. 41, R. 23, Civil P. 0., 
for disposal of the appeal before it accor¬ 
ding to law. Stamp on the appeal in 
this Court to he refunded. Other costs 

to be costs in the case. 

R.M./r.K. Appeal accepted. 

A. I. R. 1920 Lahore 314 (2) 

Scott-Smith, J. 

Bhura and others Plaintiffs Appel¬ 
lants. 

V. 

Main and others —Defendants—Res¬ 
pondents. 

Second Apppeal No. 639 of 1920, De¬ 
cided on 15th December 1920, from do- 
cree of Senior Sub-Judge, Karnal, D/- 
23rd December 1919. « ^ . 

Civil P. C. (5 of 1908). o. 1, R. 

menl suit against three brothers—One bro¬ 
ther on field service—Claim reduced and that 
brother given up--Claim held not bad for 

misjoinder* . . . . 

Plaintiffs, proprietors of a village, sued to eject 
three persons, who were brothers, from a piece of 
land which was alleged to be shamilat laud. 
Subsequenty. finding thit one of the defendants 
was on field service, the plaintiffs withdrew 
their claim as against that defendant and reduced 
it to two-thirds of the Ian 1 in suit. A decree was 
passed in their favour. On appjal the District 
Judge dismissed the suit on the ground of 
nonjoinder of a necessary party: 

Held: that the claim having been reduced so 
as to relate only to the interests of the defen¬ 
dants on the record, the suit could not be dis¬ 
missed on the ground of non joinder defendants. 

LP 315 C 1] 

Nanak Chaiid Bandit —for Appella°l'®- 

J. C. Vanghan —for Respondents. 

Judgment.—In the suit out of which 
the present appeal arises the plaintiffs, 
who are proprietors in the village, sued 
defendants I and 2 to dispossess them 
from certain land which, was alleged to be 
siiamilat and which, it was said, 
had encroached upon. Defendants 3 o 
5, who are co-owners with the plain¬ 
tiffs and who did not join them m 
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bringing the suit, were imi^leaded as pro 
forma parties. Defendant l>, Indraj, who 
is brother of defendants 1 and 2, was 
subsequently impleaded. On 30th April 
1919, Bhura, plaintiff, said that Indraj 
was on field service, that therefore the 
plaintiffs reduced their claim to two- 
thirds of the land in suit, and that they 
would sue for Indraj’s share later on. 
This statement was preceded by an order 
of Court from which it appears that 
Bhura, probably at the suggestion of the 
Court, made his statement giving up tlie 
■claim against Indraj. The first Court 
proceeded with the case and eventually 
1 ?ave the plaintiffs a decree for the wliole 
land claimed against all the defendants 
including Indraj whose name was never 
struck out of the list of the defendants. 
The lower appellate Court has dismissed 
the plaintiff’s suit on the ground that 
Indraj was a necessary party. It pur¬ 
ported to follow Ram Sarup v. ilT^. 
Rikhi (l) and Rattan Chand v. Ram 
Pershad (2) and Motan Alai v. Kirpa 
Mai (3). The plaintiffs have filed a 
-second appeal in this Court, and it is 
contended on their behalf that the rulings 
relied upon by the lower appellate Court 
are not applicable; that the plaintiffs 
gave up their claim against Indraj in the 
manner stated, and that as the defendant 
never objected to this, the suit should 
not have been dismissed. 

A perusal of the rulings referred to by 
the lower appellate Court will show that 
they are distinguishable from the present 
case and in no sense applicable. The 
plaintiffs having given up Indraj and re¬ 
duced their claim to two-thirds of the 
property in dispute, and the defendants 
never having objected to this the suit 
should certainly not have been dismissed. 
Another objection to the order is that 
Indraj’s name was never struck out of 
the list of defendants, that he continued 
to be a party to the suit until the end, 
and that the decree was passed against him 
as well as against the other defendants. 
I therefore accept the appeal and, setting 
aside the order of the lower appellate 
Court, re.uand the case tliereto for deci¬ 
sion of the appeal in accordance with 
law. It will be for the low.er appellate 
Court, if it finds in plaintiff’s favour on 
the merits, to decide how far the first 

(1 U9051 12 P. R. 1905. 

(2 U90G3 69 P. R. 1906. 

(3) 1906) 79 P. R. 1906. 


Court was justified in passing a dooroo 
against Indraj, having regard to tlm fact 
that ho was never served with a sum- 
inons and never appoaro<l l)ofore it. Stainp 
in tlds Court will bo refunded and other 
costs will bo costs in tlie cause. 

R.^^./R.K. Appeal accepted. 

A. I. R. 1920 Lahore 315 

Rattigan. C .J. 

Sheikh llassa n —Plaintiff—Appellant. 

V. 

Ganri Shankar and auothey —Defen¬ 
dants—Respondents. 

Second Appeal No. 232S of De¬ 

cided on 13t!i Marclt i919. 

Civil P. C (1908). O 23, R. 1 '3)—Suit dis¬ 
missed at plaintiff's request—Subsequent 
suit including part of subject-matter of pre¬ 
vious suit is barred. 

Where, rather than amend his plaint, plain- 
tiS requests that his suit be dismissed, a sub¬ 
sequent suit by him, includiug part of the sub¬ 
ject-matter of the previous suit, is barred bv 
O. 23. R. 1 (3). [P 315 C 2] 

Beni Parshad —for Appellant. 

Jagan Nath —for Respondents. 

Judgment. —The Courts below are 
right in holding that the present suit is 
harred under O. 23, R. 1 (3). Civil P, C. 
On 2nd January 1918 plaintiff’s agent 
distinctly informed the Court that 
he had decided nob to amend liis plaint 
and asked that the suit should be dis¬ 
missed. This was done, and no permis¬ 
sion to sue again in respect of the whole 
or part of the subject-matter of that suit 
was either asked for or granted. O. 7, 
R. 11, Cl. (b) of the Code, now relied 
upon, is clearly not in point, as it w’as 
not the Court that required plaintiff to 
correct the valuation of his former claim. 

It was plaintiff himself who for reasons 
of his own desired to alter the valuation 
and for that purpose prayed to be allowed 
to amend his plaint. The Court granted 
his request and fixed 2nd January 1918 
as the date for ro-presentation of the 
plaint as amended, and on that date (as 
already stated) plaintiff’s agent informed 
the Court that he did not intend to 
amend the plaint and prayed that the suit 
should be dismissed. Upon the facts as, 
disclosed the Ccurfcs had no alternative 
bub to dismiss the second suit (which in¬ 
cludes part of the subject-matter of the 
first suit) as barred by O. 23, R. 1 (3). 
The appeal is dismissed with costs. 

R.M./r.K. Appeal dismissed. 
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Scott-Smith and Martineau, JJ. 

rhi mama n and a nothei —Defendants 
—Appellants. 

V. 

Mt. Detva n —Plaintiff—Respondent. 

Second Appeal No. 2503 of 1915, Deci¬ 
de 1 on 9th May 1919, from decree of 
Dist. Judge, Ludhiana, D/- 25th May 
Vhb. ' , . . 

Ctistom (Punjab)—Alienation by father-in- 
law—Widow of predeceased son must prove 
that she is heir and can challenge alienation. 

The widow of a predeceased son. who desires 
to challenge an alienation made by her father- 
in-law, is bound to prove not merely that she is 
heir to her father-in-1 *w, but that she has a right 
to contest the alienation effected by him. 

CP 316 0 1.21 

Kitnwur Narahi — AppoUfints. 

Devi Daijal —for Respondent. 
Judgment. — In this case the plain¬ 
tiff, who is the widow of Sondha, a Jat 
of the Ludhiana District, sues for pos¬ 
session of the land loft by her husband s 
father, Ishar. The defendants, who are 
Ishar's brother’s grandsons, plead that 
they are entitled to the property as 
Ishar's heirs as well as on the strength 
of a will made by him in their favour. 
The execution of the will has been pro¬ 
ved and is not disputed. The first Coint 
dismissed the suit, finding that the plain¬ 
tiff had failed to prove a custom by 
which she could succeed to the property 
of her fablier-in-law and that she could 
not therefore contest the will. On appeal 
the District Judge has held that the 
plaintiff is entitled to succeed to her 
father-in-law and to contest the validity 
of the will, which he holds to be a form 
of alienation' not recognized by custom. 
He has therefore given the plaintiff a 
decree. The defendants have appealed 
to this Court. They have obtained a 
certificate from the District Judge. It is 
unnecessary for us to determine whether 
the plaintiff would have a right of suc¬ 
cession to her father-in-law, as we are of 
opinion that, even if it be assumed that 
she is an heir, she has failed to show 
,that she has a right to challenge the 
validity of the will, and we cannot agree 
with the view of the lower appellate 
Court that the existence of that right 
would follow from the fact of her being 
an heir. In Partapi v. Hazara Singh 
(l) it was held that among Jat Sikhs of 
the Jullundur District the onus of prov- 
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ing that a daughter had a right to con¬ 
test an alienation by her mother of land 
whereof the last male holder was her 
father, lay on the daughter, and that she 
had failed to discharge it. 

The learned District Judge has himself 
referred to Nurulnissa v. Gauharulnissa 
(2), in which it was held that, whilst by 
custom the nearer male agnates of a pro¬ 
prietor liad the power of controlling his 
dealings with the property which they 
would inherit, there was no presumption 
in favour of control by a female. 

The passage quoted by the lower ap¬ 
pellate Court from Premi v. Khuskhal 
Singh (3) relates only to the question of 
succession. The plaintiff is bound to, 
prove, not merely that she is heir to heri 
father-in-law, but that she has a right^ 
to contest the alienation effected by him 
and the burden lies the more heavily on, 
her as the defendants are the alienor s 
agnates. Hero we may observe that both 
the Courts below have made a mistake in 
thinking that the defendants are the sons 
of Ishar’s brother’s daughter, whereas 
they are in fact the sons of Ishar s bro¬ 
ther's son. Dahori v. Radho (4), on 
which the learned District Judge relies 
and which was considered in Partapi v. 
Hazara Singh (l), related to Ghirths of 
the Kangra District, and was a case of an 
alienation by a female. It is only such 
alienations which female heirs have in 
certain cases been held to be competent 
to contest. It has in fact been held in 
Maqsudiilnisa v. Kaniz 2ohra (5) that a 
female can in no case challenge an aliena¬ 
tion by male proprietor. 

The learned District Judge has refer¬ 
red to Gordon ^Yalke^'3 Settlement Re¬ 
port of 18b2, in which it is stated that 
wills are unknown in the Ludhiana Dis¬ 
trict. The practice of making wills may 
have grown up since that report was 
written, but whether or not the will 
made by Ishar was valid, the plaintiff 
cannot succeed in her suit without prov¬ 
ing that she is competent to dispute the 
will. If is pointed out that, that in the 
trial Court the plaintiff applied for a 
local enquiry and it is urged on her be¬ 
half that the case should be remanded to 
enable her to produce evidence of her 
right to con test the will. The enquiry 

(2) [19061 61 P. R. 1906. 

(.3) [10091 30 P. R- 1009=1 I. C. 608. 

(4) [19061 72 P. R. 1906. 

(5) [1908] 135 P. R. 1908. 


Harnaman V. Mt. Dewan 


(1) [1016] 33 P. R. 1916=311. C. 794. 
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■which the plaintiff asked for was pro¬ 
bably an enquiry in regard to her right 
of suooession, and we do not think it pro¬ 
bable that if the case were remanded, 
evidence would be forthcoming to prove 
that a female is competent to impeach an 
alienation by a male proprietor. AVe 
may note that the appellant Dhuman 
Singh has expressed his willingness to 
provide maintenance for the plaintiff. 

We hold that the plaintiff has no 
power to contest the will and that there¬ 
fore the suit must fail. We accept the 
appeal, reverse the decree of the lower 
appellate Court and restore the decree of 
tlie first Court, dismissing the suit. 
Plaintiff will pay the defendants’ costs 
throughout. 

R.M./R.K, Apxieal accepted, 
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Chevis, Ag. C. J., and Dundas, J. 

Emperor 

V. 

Pakhar Singh —Respondent. 

Criminal Revn. No. 332 of 1920 
Decided on 17th July 1920, from the 
order of Dist. Magistrate, Ludhiana, D/- 
17th February 1920. 

Northern India Canal and Drainage Act 
( 8 of 1873), S. 70 (4)—Distribution by pro¬ 
prietary body of village is not authorized 
distribution. 

The words “authorized distribution” io clause 
(4), S. 70, mean a distribution made by some 
authority. A distributfou made simply by the 
pro prietary body of a village cannot be regarded 
as an “authorized distribution”, within the 
meaning of the clause. [P 317 C 2] 

Mehtab Singh —for the Crown. 

Judgment. —This is an appeal by 
Government against an order of acquittal. 
The facts are as follows: Pakhar Singh 
mortgaged 14 bighas of his land to Budh 
Singh. According to the arrangement, 
which is in force in the village to which 
the parties belong, every man is allowed 
to use the water from the canal for a 
period of one ghari (=24 minutes) for 
every seven bighasof land. Pakhar Singh’s 
original turn lasted for six gharis, but in 
consequence of his having mortgaged 14 
bighas to Budh Singh he had to give up 
two gharis of his turn to Budh Singh. 
When Pakhar Singh had used the water 
for four gharis, Budh Singh wanted to 
take his turn, but Pakhar Singh would 
nob agree and drove Budh Singh away. 
Pakhar Singh’s defence is that he only 
mortgaged the land but did not give up 
his rights of irrigating the remaining 


land for the full period of six gharis. This 
defence was overruled by the ^^agiat^ato 
who held that the right to use the water 
went with the land, so the Magistrate 
convicted Pahkar Singh under S. 70 (l) 
Canal and Drainage Act 8, of 1873, atvl 
sentenced him to a fine of Rs. lU or in 
default one week’s rigorous imprisonment 
Pakhar Singh appealed to the District 
Magistrate who agreed with tlie I^fagis- 
trate on tlie merits, bub lield that 
the distribution of water with wliich 
Pakhar Singh interfered was not an 
“authorized distribution” within the 
meaning of S 70 (-1). 

We are informed by Sardar Mehtab 
Singh, who apjiears in this Court on be¬ 
half of the Crown, that the canal autho¬ 
rities distribute the water between the 
different villages, dealing how long each 
village is to have the use of the water, 
bub that the internal distribution in any 
village is left to be settled by the pro¬ 
prietary body of that village. The ques¬ 
tion is whether the distribution made by 
the villagers themselves is an authorised 
“distribution” within the meaning of 
S. 70 (4). It is, as the learned District 
Magistrate describes it, a waribandi based 
merely on mutual agreement between blie 
persons who use the water. No doubt 
the canal authorities are quite content to 
leave it to the villagers to settle the in¬ 
ternal distribution themselves, and so 
long as the arrangement works smoothly 
there is no need for the canal authorities 
to interfere. But still we find ourselves 
unable to hold that such distribution can 
be properly described as an “authorized 
distribution.” By the words “autho 
rized distribution” we understand, as 
does the District Magistrate, a distribu¬ 
tion made by some authority, and we 
cannot regard a distribution made simply 
by the proprietary body as an “autho 
rized distribution”, within the meaning 
of S. 70 (4). 

It has been argued before us that it is 
merely a case of the revenue autho¬ 
rities delegating their own authority to 
the villagers, and that the arrangements 
made by the villagers are confirmed by 
the revenue authorities inasmuch as the 
latter realize water rates in accordance 
with the distribution and thereby ratify 
the arrangements made by the villagers. 
No doubt, the canal authorities are 
quite willing to accept the arrangements 
made by the villagers and to levy the 
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water rates accordiD^ly, but the mere 
fact that they accept the distribution 
made by the villagers does not, m our 
opinion, make that distribution an autho- 
rizcd distribution” within the meaning 
of the Act. It is urged that if the canal 
authorites are driven to make the inter¬ 
nal distribution within each of the vil- 
laches this will entail a tremendous 
arnoiint of extra trouble and labour but 
we are unable to see why each village 
should not be called on to^ subrnit a 
scheme for its own distribution which 
can be sanctioned oy the canal officer 
concerned. In other words the villagers 
can still continue to make their own 
arrangements as before, but when the 
arrangement has once been made in the 
village it can be put up before a canal 
officer for sanction. When that officer 
has once sanctioned the proposed arrange¬ 
ment, the distribution, though actually 
arranged by the village proprietors, will 
become a distribution sanctioned by the 
canal officer and will then have his 
authority. In the present case we are 
unable to find that the distribution made 
by the villagers has ever been submitted 
to any Canal Officer for approval or sanc¬ 
tion. All that appears is that, so long as 
no trouble arises, • the canal authorities 
are content to leave it to the villagers to 
make their own arrangements. We think 
it would be straining the law to hold that 
a distribution made by the village Pi'o- 
prietors is an “authorized distribution 
within the meaning of S. 70_ (4). We 
therefore agree with the finding of the 
learned District Magistrate and dismiss 
the appeal. 

r.m./b.k. Appeal dismissed, 
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ClIEVIS, Ag. C. J. 

Imam Din —Accused—Petitioner. 

v. 

Niamat Ullah — Complainant — Op¬ 
posite party. 

Criminal Revn. No. 1932 of 1919, De¬ 
cided on 31st January 1920, from order 
of Sess. Judge, Sialkob. D/- 20th Novem¬ 
ber 1919. 

Civil P. C. (1908), O. 18, R. 5—Statement 
not read over to witness—Secondary evi¬ 
dence is inadmissible to prove it—Evidence 
Act (1872), S. 91. 

Section 91, Evidence Act, bars the admission 
of secondary evidence (o prove a statement made 
bv a witness, where the statement was not read 
over in the presence of the witness as required 
by O. 18, R. 5, Civil P. C. fP 319 C 1] 


Ullah (Chevis, Ag. C. J.) 

Sheo Naiain —for Petitioner. 

Duni Chand —for Opposite party. 

Judgment.—The petitioner in thie 
case is accused of having made a false 
statement on oath in the Court of the 
Munsif. The Munsif has stated in evi¬ 
dence in the present trial that this state¬ 
ment was not read out to the witness. 
The first Court referred to Kahn Singh 
v. Empress (l), Kamatchinathan Chetty 
V. Emperor (2), and Kartar Singh v. 
Emperor (3), and, following the last- 
ruling. held that where the statement had 
not been read out there could be no con¬ 
viction under S. 193, I. P. C. So tho 
l^lagistrate discharged the accused. The 
learned Sessions Judge held that there 
was DO conflict between the two Punjab 
rulings, and referred to a later Punjab 
ruling, Emperor v. Jagat Ram (4), and 
quashed tbe order of discharge and re¬ 
manded the case for the admission of 
secondary evidence to prove the making 
of the statement. The question for my 
decision is whether such secondary evi¬ 
dence is admissible in a case where the 
evidence has not been read over in the 
presence of the witness as required by 

O. 18. R. 5. Civil P. C. 

In Empress v. Mayadeh Gossami (5) i t 
was held tbatin such aoase secondary evi¬ 
dence is barred by S. 91. Evidence Act. 
Mohendra Nath Uisser m. Emperor (6) is 
also in favour of tbe petitioner. So |S 
Nalluri Chenchiah, In re (7). There is 
an older ruling, Kamatchinathan ChetUf 
V. Emperor (2), which also holds that 
secondary evidence is inadmissible Fo^ 
respondent reliance is placed on the fol¬ 
lowing rulings: HameshChandra Das v. 
Emperor (8). Emperor v. Jagat Ram (4) 
and Kahn Singh v. Empress (l). The 
first case is not in point, for there 
the statement was read over by the 
witness, and this was held to be sufficient; 
there was therefore no need to prove 
the statement by secondary evidence. In 
Emperor v. Jagat Ram (4), too, no 
question as to the admissibility of second¬ 
ary evidence was raised. The only ruling 
which, in my opinion, favours the respon¬ 
dent is Kahn Singh v. Empress (l). The 

(1) L18901 25 P. R. 1890 Cr. 

(2) (19051 28 Mad. 308. 

(3) (19171 12 P. R. 1917 Cr.=39 I. 0.847. 

(4) (19181 28 P. R. 1918 Cr.=47 I. 0. 872. 

(5) [18811 61 Cal.762=8 C.L. R. 292. 

(G) (19081 12 0. W.N. 845. 

(7) (19191 42 Mad. 661=50 1. C. 987. 

(8) (19191 46 Cal. 895=50 I. C. 660. 
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weight of authority is clearly in favour 
of the petiticner, and I hold that second¬ 
ary evidence is not admissible. 1 accept 
this application for revision, and, sotting 
aside the order of the learned Sessions 
Judge, I restore the order of the Magis¬ 
trate discharging the petitioner. 

r.m./r.K. Petition accepted. 
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Ratxigan, C. J. and DundasT J. 

Jiiva Singh and others — Appellants. 

V. 

Mt. Chandi and another —Respondents. 


Second Appeal No. 3804 of 1915, Deci¬ 
ded on 28th May 1919, from decree of 
Dist Judge, Ludhiana, D/- 15th June 
1915. 

Custom (Punjab)—Adoption — Hindu Jats 
of Ludhiana—Sonless adopted son adopting 
his own brother—Adoption is valid—Onus 
of proving restriction in selection lies on 
party asserting it, 

Among the Hindu Jats of the Ludhiana Dis¬ 
trict a sonless proprietor, who happens himself 
to have been an adopted son, is not dobirred 
from exercising the general power possessed by a 
proprietor iu the central and eastern parts of the 
Punjab of appointing one of his kinsmen to suc¬ 
ceed him as his heir, and the adoption by such a 
proprietor of his own brother is not invalid. 

[P 320 C 1. 2) 

The onus of proving that there is any restric¬ 
tion operating to control the appointer in his 
selection, lies on the party asserting such res¬ 
triction. [P 320 C 1) 

Nand Lai —for Appellants. 

Tek Chand and Balioant Rai — for 
Respondents. 

Judgment. —The circumstances of the 
present case would appear very clearly 
from the genealogy given by the learned 
District Judge which for convenience is 
repeated in this judgment : 


i 

Dula Dular 

I 

Sshna, 
adopted 
Prem 
Singh 


Ala 

I 

Sardul 


Sukhan 


I 

Golu 

I 

Jawahir 

Singh 


I 


Jiwa, 

plaintiff 


Kaka 


Rui^a 


Dhani, 

plaintiff 


1 

Maluk 

1 

Nathu 

I I 

Prem Singh Gujar deft. 1 
(adopted by (adodpted by 
Sobna,died 1914) Prem Singh) 


I 

Phula 

I 

Jawind 

Singh 

Mahtaba 

1 

Dogar, 

plaintiff 


I 

Indar 

Singh 


1 


Bbana 


It will he soon tliat Sohna, a riindii 
Jat of the fjudhiana District, adopted his 
collateral Prem Singh. In 1907 Prem 
Singh executed an adoption deed in favour 
of ins own younger brother Gujar. I’rem 
Singh having died, the collaterals of 
Sohna have sued to recover Prem Singli's 
property. Gujar has also dierl pendente 
lite and is represented, by his widow. 
Now the Courts below have concurred in 
finding tliat Prem Singh did in fact ap¬ 
point Gujar as his heir, and tliat such 
appointment was valid oven though a 
brother was appointed. In appeal it has 
been contended: First, that Prem Singh,, 
being himself an adopted son, was not 
competent to appoint a person as an heir 
to succeed to the property which he 
had received from his adoptive father. 
Secondly, that the onus should have been 
thrown on Gujar to prove that his adop¬ 
tion by his brother was valid by custom ; 
and Thirdly, that such an adoption is 
absolutely invalid. 

As for the first proposition some reli¬ 
ance has been placed on the ruling in 
Mchra v. Mangal Singh (l), which, as a., 
matter of fact, only decided that the son 
of a person who had been adopted is not 
competent to challenge, on the ground 
that the property is ancestral qua him, 
an alienation by his father of property to 
wliich his father had succeeded by adop¬ 
tion : Mehra v. Mangal Singh (1). It is 
not very clear what directapplication that 
particular decision, which was arrived at 
in very special circumstances, has to the- 
present case. The learned counsel for 
the appellants has also pointed out that 
an adoption operates as a transfer, only 
differing from a gift in that it takes effect 
after the death of the donor instead of in 
his lifetime : Rulla v. Budha (2). This 
may be conceded, but it does not appear 
to establish the contention that a sonless- 
proprietor, who happens himself to have 
been an adopted son, is debarred from 
exercising the general power possessed by 
a proprietor in the central and eastern 
parts of the Punjab of appointing one of 
his kinsmen to succeed him as his heir : 
see Rattigan's Digest, S. 35. Although 
there does not appear to be any published 
judgment of this Court exactly in point, 
there is a judgment of the District 
Court, Ludhiana, of 9th October 1914 
Civil Appeal No. 124 of 1914, Hira 

(1) A. I. R. 1914 La^‘498=27 I. C. 393. 

(2) [1893] 50 P. R. 1893 (F.B.). 
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V. Dewa Singh, in which it wa? held 
that a man who had himself been adopted 
was not prevented from exercising the 
Ipower of appointing an heir in his own 
;turn from amongst his own kinsmen. The 
jappeal to the Chief Court was dismissed. 

Tn the absence therefore of further mate¬ 
rial w 0 do nob think that the counsel for 
the appellants can he said to have estab- 
lishe.l his first contention. 

Next as regards the onus of proof it is 
contended that the adoption of a brother 
is so unusual that the onus should have 
been laid on those who set it up to prove 
its validity. There does not appear to be 
any authority on which the counsel for 
the appellants can rely to support hU 
contention. The general rule is given m 
para. 36 of the Uattigan’s Digest, which 
lays down that there was no restnobion 
as regards the age or the degree o 

tionship of a person to be “ “ 

heir. The adoption of a brother does 

not infringe 

lying the customary appointment of an 
'heir as its involves no alienation of an- 
cestral land to a person standing outside 
Ithe agnatic group. There is some au- 
thority against the appellants in Sayit 
Singh v. Mula (3) and the case of War- 
yam Singh v. Jiwan Singh (4), where it 
has been laid down that if a custom of 
adoption be proved to exist under which 
a collateral may be appointed as custo¬ 
mary heir, the onus lies on the party as¬ 
serting that there is any restriction ope- 
[rating to control the appointer in his 
iseleotioD. We are not therefor© satisfied 
ibhat the onus was wrongly laid. 

Now as to the actual validity of the 
appointment now in question, it is evi¬ 
dent that there has been no alienation of 
ancestral land outside the limits of the 
agnatic group. It also appears that tbe 
appointment by Pram Singh of his bro¬ 
ther Gujar as his heir was attested by the 
lauibardars and did not apparently excite 
any immediate protest; nor does it appear 
to have been regarded as by any means an 
impossible operation. We would also 
refer to the remarks made in the intro¬ 
duction to Ch. 3 of the Rattigan’s Digest. 
It is therein stated that: 

'■ According to the notion prevailing amongst 
agriculturists adoption is in no sense connected 
with religion and partakes more of the character 
which tb'e act assumed in the later Roman law 
as a simple noittinis hercdi^ institutio; that is to 

(3) L19131 17 I. C. 3^ 

(4) lldlS] 19 I. C. 25i. 


say, it is a more or less public institution 1^^ ft 
sonless owner of land of a person to succeed him 
as his heir.” 


Now the fact that a Hindu Jat of 
Ludhiana is at liberty to select one of his 

collaterals as his heir is beyond dispute, 
and in tbe Ludhiana Customary law, 
1911, p. 98. numerous instances are given. 
No doubt the adoption ofa brother would 
nob be looked upon with favour amongst 
Hindus of the twice born castes, where a 
different form of adoption is practised, 
bub the parties to this'litigabion do nob 
belong to the twice-born castes, ihe 
appointment of an heir has no religious 
significance, and there does not appear to 
be” any authority for supposing that 
there is any arbitrary restriction beyond 
the practical one that the land must nob 
go outside the agnatic group. The pre¬ 
sumption no doubt would be against the 
validity of the appointment of a daugh¬ 
ter’s or a sister’s son, bub this is a very 
different matter inasmuch as such an ap¬ 
pointment takes the land away from the 
agnatic groups and cases involving the 
appointment of a daughter’s son as his 
heir are nob in point in the present case. 
Even looking to Hindu law there is some 
authority to the effect that the adoption 
of a brother is permissible in the krit- 
rima forLQ of adoption* 

It is mentioned in the Pubjab Civil 
Code by Tremlett, p. 211. It is also 
mentioned as a possible adoption amongst 
Hindu bribes in the Deccan in Steele s 
Law and Custom of Hindu Castes at 
p. 44. It is sometimes suggested that no 
adoption can be valid in which the 
mother of the person adopted is debarred 
from marrying the adoptive father. This 
rule however is nob known to apply 
amongst agriculturists of Ludhiana: see 
Gordon Walker's Customary Law, p. 93; 
and indeed this rule can hardly be regard¬ 
ed as of general application. It is not 
possible in the present case to lay down 
any general rule because the circumstan¬ 
ces of this are very narrow; the person 
whom Prem Singh appointed as his heir 
is a near collateral of the persons con¬ 
testing the validity of the appointment 
and in any case the land will remain in 
the family, but in the circumstances we 
think that the appointment is prima facie 
valid and the appellants have failed to 
show that there is any religious or cus¬ 
tomary impediment to such an appoinc- 
ment. 
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It is said in faob only a small portion 
of the property is ancestral qua the 
plaintiffs, but this question has not been 
decided by the lower Courts. The ap¬ 
pellants’ counsel has also contended that 
the widow of Gujar has no rights in the 
property but we consider that her right 
to a life-interest in it until death or re¬ 
marriage is beyond dispute: see para. 51 
•of the Rattigan’s Digest. The result is 
that the appeal fails and is dismissed 
Mdth costs. 

R m./r.k. Appeal dismissed. 

A. L R. 1920 Lahore 321 (1) 

Rattigan, C. J. 

Sher Khan —Plaintiff—Appellant. 

V. 

Muzaffar Khan and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 2946 of 1918, Deci¬ 
ded on 26th March 1919, from decree of 
Dist. Judge, Mianwali, D/- 8th August 
1918. 

(a) Registration Act (1908), S. 17 (1) (c)— 
Receipt for balance of purchase money on 
account of immovable property reciting oral 
sale is compulsorily registrable—Payment of 
consideration may be proved aliunde. 

A receipt for tbe balance of the purchase money 
■on account of immovable property reciting an 
oral sale is compulsorily registrable under Cl. ic), 
S. 17 (1) although it is not in itself a sale deed, 
and unless it is registered it cannot bo received 
in evidence but payment of consideration may be 
proved aliunde. tP .S*21 C 1) 

(b) Precedents—Ruling of single Judge is 
binding on subordinate Courts. 

The ruling of a single Judge of tlie Lahore 
Chief Court, v/hich has not been dissented from 
or overruled is binding on tbe subordinate Courts 
in tbe Punjab and must be followed. [P 321 C 1, 2] 

B. N, Kapur —for Appellant. 

Behari hal —for Respondents. 

Judgment.— In Bam Chand v. Chat- 
tar Singh (l) a receipt very similar in 
terms to Ex. D-1 was held by Shah Din, 
J., to be an instrument compulsorily regis¬ 
trable under 01. (c), S. 17 (l), Registra- 
tion Act. It was held by the same learned 
Judge that the document before him was 
not in itself a sale deed within the mean¬ 
ing and for the purposes of Cl. (b) of that 
section. I have myself no hesitation in 
following this ruling, and the District 
Judge was not justi&od in refusing to follow 
it simply because it was the decision of a 
single Judge of this Court. In this con¬ 
nexion I would point out that a ruling by 
V single Judge of this Court, which has 

(1) [19101 73 P. L. R. 1910=G I. C. 045=67 P. 

W. R. 1910. 
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not been dissented from or overruled, is 
as much binding upon tlie subordinate 
Courts of the Province as the decisions of 
Division Benches. 

But while I hold that Ex. D-1 was 
not admissible in evidence inastuuch as 
it has not eon registered, I see no reason 
why defendant should not prove payment 
of consideration aliunde. The District 
Judge has found that Mawaz Khan, the 
second vendee, nid not pay the full sum of 
Rs. .1,12-j to Muzaffar Khan, the first 
vendee, but that he did actually pay a 
sum of Rs. 400. I agree with the learned 
Judge that the mere fact that the secorul 
vendee has failed to prove that he paid 
the full amount of the consideration does 
not vitiate the sale to him. Muzaffar 
Khan, the vendor admits that he has sold 
the land to Mawaz Khan and that he has 
received full consideration for the bargain. 
It is also shown by copies of entries on 
the record that mutation was effected in 
favour of the second vendee in March 
1918. The result is tiiat before plaintiff 
obtained his decree for pre emption the 
land was actually sold to Mawaz Khan 
who has a superior right of pre-emption, 
and plaintiff's suit has accordingly been 
rightly dismissed. 1 dismiss his appeal 
with costs. 

R.m./r.k. Appeal dismissed. 
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Rattigan, C. J. 

Khxida Bakhsh —Plaintiff—Petitioner. 

V, 

Alla Ditta B.ndi another —Defendant and 
Plaintiff—Opposite Parties. 

Civil Revn. No. b73 of 1919, Decided 
on 13th November 1919, from decree of 
Registrar, Small Cause Court, Lahore, 
D/- 7th April 1919. 

Civil P. C. (1908), S. 152—Small Cause 
Court decree—High Court declining to in¬ 
terfere in revision—Application for amend¬ 
ment must be made to Small Cause Court. 

Tbo decree of a Small Cause Court is final and 
though in certain circumstances it may be tet 
aside or modified by a High Court acting in 
virtue of its revisional powers u must remain tbe 
deerte of the Court which originally parsed it 
when tbo High Court declines to interfere with it 
on the revision side. Therefore in such a case an 
application for amendment of the decree must be 
made to tbe Small Cause Court and not to tbe 
High Court. [P 322 O 1] 

Ghulam Muhammad —for Petitioner. 

Niaz Muhammad — for Opposite 
Parties. 

Judgment.—On Slst October 1918 
the Judge, Small Cause Court, Lahore, 
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passed certain decrees in favour of plain¬ 
tiffs, Khuda Bakhsh and Nur Mu¬ 
hammad. and in his judgment directed 
that; 

“the decree will be capable of execution either on 
the joint application of the pliintiffs or, i! Nur 
Muhammad fails to join, on Khuda Bakhsh’s ap¬ 
plication alone for tbe benefit of the mosque to 
which these shops belcn".’’ 

This direction was omitted from the 
decrees which were drawn up in joint 
favour of both plaintiffs. Khuda Bakhsh 
applied to the Small Cause Court to 
amend the decrees by inserting therein 
the said direction; but the Court, while 
apparently of opinion that the decrees 
should be amended as prayed, held that 
it had no power to grant the application 
inasmuch as defendants had applied to 
this Court to revise the decrees of the 
Small Cause Court and that consequently 
the decrees had merged in the orders 
passed by this Court (which had however 
rejected the petitions for revision in 
limine) and had become the decrees of 
this Court. This principle, no doubt. 
I applies to orders passed on appeals and 
there is ample authority for the proposi- 
(tion that the decree of a Court when it 
comes before an appellate Court on ap¬ 
peal becomes the decree of the latter 
Court even in those cases where the ap¬ 
pellate Court’s decree merely affirms the 
decree of the lower Court. But no appeal 
lies from the decree of a Small Cause 
Court. Such decree is final and though 
in certain circumstances it may be set 
aside or modified by a High Court acting 
in virtue of its revisional powers it must 
remain the decree of the Court which 
originally passed it when the High Court 
declines to interfere with it on the revi¬ 
sion side. I accordingly accept this peti¬ 
tion and direct the Small Cause Court to 
deal with the petitioner's application for 
amendment of the decrees in accordance 
with law and the foregoing observations. 
Respondents will pay costs throughout 
these proceedings (i. e. for amendment of 
the decrees) up to date. 

r.M./r.K. Petition, accepted. 
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Petman, J. 

Johri —Defendant—Appellant. 

v. 

Jowahra and others — Plaintiffs and 
Defendants — Respondents. 

Second Appeal No. 510 of 1919, De¬ 
cided on 21st May 1919. 


(a) Civil P. C. (1908), S. 100 — Appellate 
Court failing to decide question raised and 
put in issue — Decision is liable to be set 
aside—Document not tendered in evidence 
and not on record relied on by Court 
amounts to error of law. 

Where an appellate Court fails to consider or 
decide a question w’hicb is specifically raised and 
put in issue, its decision is liable to be set aside 
in second appeal. And where an appellate 
Court bases its judgment upon a document which 
is not, and never was on the record at the first 
hearing of tho case and was neither mentioned 
nor relied on and which has not been proved, 
admitted, tendered, or placed on the. record, it 
commits an error of Jaw. [P 323 0 1} 

(b) Deed — Construction — Variation bet¬ 
ween measurements and plans — Reliance is 
to be placed on latter. 

Where in deeds relating to land there is a 
variation between measurements and plans it 
is a well recognized principle of construction 
that reliance should ordinarily be placed on tbe 
latter. [P 323 C 1] 

Shamair Chand —for Appellants. 

Bakhshi Teh Chand —for Respondents, 

Judgment. —Thefndingsof the first 
Court were that the plaintiffs had failed 
to prov'e that the area marked A on a 
plan was joint property, that in any case 
the plaintiffs bad acquiesced in the build¬ 
ing and waived their rights, that the 
wall B was not the exclusive property of 
the plaintiff's and that the defendants 
had not diverted a drain. The Court 
therefore refused tha injunction claimed 
and dismissed the suit. The lower ap. 
pellate Court reversed these findings in 
respect of the area A, the wall B and the 
drain, but failed to consider or decide the 
questions of acquiescence and waiver 
which had been specifically raised and 
put in issue. It further failed to con¬ 
sider whether it should, in view of the 
facts that the plaintiffs had raised no 
objection to the construction of the 
building and had slept over their alleged 
wrongs for some years, exercise its dis¬ 
cretional powers to grant the relief 
claimed. But it is unnecessary to deal 
further with these failures as the finding 
of the lower appellate Court in respect of 
the area A must be set aside. The find-, 
ing is based on two grounds : first, tho 
contents of an alleged mortgage in tho 
record of another case; and, second, that 
the admitted discharge of water on to the 
area A proves that the defendant did not 
have exclusive ownership of it. But it 
is obvious that the discharge of water^ 
can be attributed to an easement and the 
proper inference has not been drawn- 
There are more serious objections to the 
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first ground. It appears that the docu¬ 
ment relied on is only a copy. It is not. 
and never was, on the record at the first 
hearing of the case ; it was neither men¬ 
tioned, nor relied on. The defendant had 
applied, under O. 13, R. 10. of the Code, 
that the record of another case be sent 
for but the document was not proved, 
admitted, tendered or placed on the re- 
cord. O. 13, R. 10, expressly provides as 
follows : 

“Nothing contained in this rule shall be 
deemed to enable the Court to use in evidence 
any document which under the law of evidence 
would be inadmissible in the suit ” 

The judgment in Bibi Putli v. Jowala 
Devi (1), which related to a case inwliich 
the record sent for itself related to a case 
between the same parties, is further 
authority, if any were needed, for hold¬ 
ing that, under the oircumstanoes, the 
lower appellate Court erred in law in 
referring to, or relying on, the alleged 
copy of the mortgage. But even had that 
mortgage deed been proved and admitted 
in evidence, it is clear that the lower ap¬ 
pellate Court has drawn entirely wrong 
inferences from it. A glance at the map 
attached to the document and forming 
part of it shows that the area A was in- 
eluded in the mortgage. The area mort- 
gaged excluding the part marked A ac¬ 
tually measures 172, square yards, but is 
described in the deed as “about or esti¬ 
mated at” 120 square yards. If the area 
excluding A did. as a matter of fact, 
amount to no more than about 120 
square yards, there would be force in 
the arguments of the lower appellate 
Court, but when there is such a great 
variance, a matter of another 27 square 
yards is a matter of no importance ; on 
the other hand, it is a well recognized 
principle of construction of deeds relat¬ 
ing to land in oases of variation between 
measurements and plans that reliance 
should ordinarily be placed on the latter. 
The judgment of the lower appellate 
Court admittedly cannot be maintained 
in respect of the findings relating to the 
wall B and the diversion of the drain. 
No evidence is referred to and no rea¬ 
sons are given. 

I therefore accept the appeal, set aside 
the judgment and decree of the lower ap¬ 
pellate Court and hold that the plaintiffs 
have failed to prove that they are the 
owners of the area A, an d I remand the 

(1) U9121 16 1.0.483. 


case to the lower appellate Court and 
direct it to dispose of the remainder of 
the appeal in its Court accordiog to law. 
I may note that if it finds that the wall 
belongs exclusively to the plaintifl's it 
should also decide whether, under the 
circumstances of the case, it should 
grant the relief prayed and, if so, to 
what extent, or whether any compensa¬ 
tion should be paid, or whether the plain¬ 
tiffs had lost even the right to any com¬ 
pensation. It follows from this judg¬ 
ment that the rights of the plaintiffs, if 
any, in respect of the drain amounted to 
an easement and the point should be 
borne in mind when dealing with tho 
question of the alleged diversion of the 
drain. The costs of this appeal shall be 
paid by the respondents. 

R.M./r.K. Case remanded. 
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Martineau, J. 

Gujar Shah —Creditor—Appellant. 

V. 

Barkat All Shah —Insolvent—Respon¬ 
dent. 

Misc. First Appeal No. 932 of 1919, 
Decided on 21st July 1919, from order 
of Dist. Judge, Gurdaspur, D/« 7th Janu¬ 
ary 1919. 

Provincial Insolvency Act (1907), Ss. 43 
and 46—Order refusing to take action against 
insolvent under S. 43—No appeal nor revi¬ 
sion. 

No appoal lies against an order of a District 
Judge refusing to take action against an insol¬ 
vent under S. 4 3, nor is such an order open to 
revisiDn. (P 324 0 1] 

Mehr Chand 'Mahajan —for Appellant, 

Fakir Chand —for Respondent. 

Judgment.— This is an appeal by a 
creditor from an order of the District 
Judge of Gurdaspur dismissing an appli¬ 
cation for action to be taken against- an 
insolvent under S. 43, Act 3 of 1907. 
Mr. Fakir Ciiand for the respondent 
takes the preliminary objection that a 
creditor has no right of appoal under 
S. 46 not being an aggrieved person, and 
he relies on lyappa Naiyiar v. Manikka 
Asari (l) and Ladu Bam v. Mahabir 
Prasad (2) which support his contention. 
Mr. Mehr Chand, for the appellant con 
tests tho correctness of these decisions 
and he lias referred to the following 
passage on p. 35 of Baldwin’s Law of 
Bankruptcy and Bills of Sale, where a 
de finition is given o f the expression “ner- 

( 1 ) 1917 10 Mad. 030=27 I. G..241-- 

(2) [1917] 39 All. 171=27 I. C. 990. 
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son of'grievecV contained in S. 108, of the 
Fin'^lfsh Act. The expression “person ag¬ 
grieved” means a person who has suffered 
a legal grievance by a decision which has 
wrongfully deprived him of something or 
wrongfully refused him something or 
wrongfully affected his title to some- 

•'So aper?on who makes an application to a 
Tourt for a decision or any person who is brought 
before a Court to submit to a decision is. if the 
decision is against him; a person aggrieved by 
that decision.” 

It is contended on the strength of this 
definition that as the appellant’s appli¬ 
cation was dismissed he is a person ag¬ 
grieved and can appeal Mr. l^hr Chand 
Ls also cited Burden. In re. Wood. Ex- 
varte (3) in which a creditor appealed 
in circumstances similar to th^e present, 
and his appeal was heard on the merits. 
The question however whether he had a 
ri^ht of appeal was nob considered in 
that case. With regard to the definition 
given in Baldwin’s Law of Bankruptcy 
and Bills of Sale, it appears to me that 
the second pa,rb of the passage quoted 
above must be read in connexion with 
the first part, and that the appellant 
could be regarded as a person aggrieved 
by the dismissal of bis application only 
if the application was one which the In¬ 
solvency Act entitled him to make. Now 
the Act does nob provide for any appli¬ 
cation being made at all, either by a 
creditor or by any one else, for action to 
to be taken against the debtor under 
S. 43, sub-S. (2) of that section merely 
says that if a debtor does certain acts, 
the Court may pass a certain sentence on 
him. Although it is usually on the ap¬ 
plication of a creditor that a Court takes 
laction under S. 43, the Court is in no 
way bound to entertain such an applica¬ 
tion, which is not one recognized by the 
.Act, and consequently if the Court de¬ 
clines to entertain it, the creditor cannot 
be said to be a ‘‘person aggrieved.” For 
this reason, rather than for the reason 
given in lyappa Naina?' v. idanikka 
Asari (1) the decision in which appears 
to me to be based on a wrong analogy, I 
hold that the creditor has no right of ap¬ 
peal. 

Further, in my opinion, the order ap¬ 
pealed against is nob really an order 
under S. 43 (2), Act 3 of 1907 at all, 
and for that reason also is not appeal- 
able. Tho only order contemplated in 
“ ri) LlbbSJ Q. B.’b. 24.' 


S. 43 (2) is an order sentencing the deb¬ 
tor. The section contains no provision 
whatever for the passing of an order dis¬ 
missing an application against the deb¬ 
tor (the making of such an application 
being itself nob provided for) or even of 
on order exonerating the debtor in res¬ 
pect of the offences mentioned, and any 
such order, however proper it may be is 
not an order passed “under” S. 43 or any 
other section of the Act, This conclu¬ 
sion may seem anomalous, but I think it 
is unavoidable. Mr. Mehr Chand asks 
that if the appeal does not lie it may be 
treated as an application for revision but 
it is clear that an application for revision 
also is not maintainable, for, as the Dis¬ 
trict Judge was not bound to entertain 
the application made to him by the cre¬ 
ditor, he committed no illegality or irre¬ 
gularity in dismissing it. I dismiss the 
appeal with costs. 

r.m./r.K. Appeal dismissed. 
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Shadi Lad and Broadway, JJ. 

Ahmad Shah, and others —Vendees— 
Appellants. 

v. 

Faujdar and others —Judgment-deb¬ 
tors and Decree-holder—Respondents. 

Letters Patent Appeal No. 25 of 1919, 
Decided on 9th December 1919, against 
judgment of Martineau, J., D/- 22nd July 
1919, in Civil Appeal No. 705 of 1919. 

Letters Patent (Lahore), Cl. 10—Judgment 
of single Judge correct on all points on which 
he was called upon to adjudicate—Appel¬ 
lant cannot ask for its reversal—Fresh con¬ 
tention also cannot be urged in such appeal. 

An appellant is not entitled to ask a Division 
Bench hearing an appeal under the Letters 
Patent to set aside the judgment of the single 
Bench when it is found that the judgment is 
correct on all points upon which the single 
Judge was called upon to adjudicate; nor is it 
open to the parties in such an appeal to raise a 
contention which was not urged before the Court 
from the judgment of which the appeal is pre¬ 
ferred. LD 326 C 2] 

Fazl-i‘Husai?i and Balwant Bai for 
Appellants. 

Umar Bakhsh and Niaz Muhammad 
—for Respondents. 

Judgment. —This is an appeal under 
Cl. 10. Letters Patent, from the judgment 
of a single Bench, and the main ground 
upon which the appellants seek to im¬ 
peach conclusion of the learned Judge le 
one which was never raised before him 
and upon which he was not called 
to pronounce his opinion. Put brie y» 
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the facts of the case arethat on Ihth July 
1918 one AbJul Samad, mortgagor, ob¬ 
tained a preliminary decree against 
Faujdar Khan and others for the redemp¬ 
tion of a plot of land on payment of a 
certain sum of money within six months. 
The decree passed in favour of Abdul 
Samad also awarded him the costs of the 
suit. On 13th January 1919 Abdul 
Samad sold the land to t)io appellants, 
who thereafter deposited in Court the 
amount payable under the decree. Now, 
it is quite clear that the real hone of 
contention between the parties is whe¬ 
ther the mortgagees, who have preferred 
a first appeal to this Court against the 
preliminary decree, should remain in 
possession of the property, or whether 
they should be displaced hy the appel¬ 
lants. It appears that the mortgagees 
applied to the High Court for stay of 
further proceedings in pursuance of the 
preliminary decree, but their application 
was ultimataly rejected-on the ground 
that the appellants bad obtained pos¬ 
session of the property. We have per¬ 
used the proceedings taken by the Sub. 
ordinate Judge in connexion with the 
alleged delivery of possession, and we 
must say that the procedure adopted by 
the learped Judge was wholly erroneous 
and has given rise to a legitimate com¬ 
plaint by the mortgagees. It is however 
unnecessary to dilate upon this matter, 
because the judgment of the single 
Bench has, to a large extent, remedied 
y?e injustice done to them. 

r So far as the appellants' locus standi 
to intervene is concerned, the matter 
does not admit of any real doubt. They 
contended before the Single Bench that 
they were the assignees of the decree and 
invoked the provisions of O. 21, R. 16, 
Civil P. C. The learned Judge rightly 
points out that what they purchased 
from Abdul Samad was not the decree 
bub the land. The sale deed in their 
favour deals with the transfer of the land 

( and contains no recital to the effect that 
the decree is sold to them. Mr. Fazl-i- 
Hussain for the appellants does not argue 
that the sale amounted to a transfer of 
the decree, but places his reliance upon 
an application alleged to have been made 
by Abdel Samad on 13th January 1919, 
informing the Court that he had sold 
the land to the appellants who would 
deposit the money in Court and would re¬ 
alize the costs, if any, awarded to him. 


Upon tlie record before us there is no 
application of tliis cliaracter, nor was 
any reference to such an application made 
when the appeal r^auio up for liearing l)e- 
fore the Single Bench. It may ho that 
the application forms part of some other 
recori, but it was obviously the duty of 
the appellants to furnish partculars of 
that record and to see that it is brought 
up befoi-e the Court. 

In view of the facts referred to above, ^ 
the Single Bench holds that the ai)pel-!^ 
lants cannot be treated as tlie translorees' 
of the decree unlor-O. 21, U. IG, because 
it was the land and not the decree bliab 
was assigned to them; and the leained 
Judge further finds that, at any rate, 
that part of the decree, which deals with 
costs, was never transferred to the ap¬ 
pellants, and that the law does not con¬ 
template a transfer of a part of a decree. 
In this connexion the judgment in Ravi 
Chander Naik Kalia v. AhdiU Hakim (l) 
is on all fours with the present case. 
We consider that the appellants’ claim 
to be treated as assignees of the decree 
has been rightly disallowed by the lear¬ 
ned Judge, and there can be no manner 
of doubt that that was the only ground 
urged before him by the appellants to 
establish their locus standi. 

Mr. Fazl-i-Hussain for the appellants 
further raises a question which was not 
even mentioned before the Single Bench. 
He contends that his clients appeared 
before the Subordinate Judge at a stage 
prior to the passing of the final decree, 
that the proceedings at that time were 
proceedings in the suit, and that under 
O. 22, R. 10. they could by leave of the 
Court continue the suit as the represen¬ 
tatives of Abdul Samad. Now as stated 
above, it is perfectly clear that this 
matter was not urged before the Single 
Judge, who had no opportunity to ad¬ 
judicate upon the question and to decide 
whether the leave of the Court, as re¬ 
quired by the aforesaid rule, was or was 
not given. We consider that the appel 
lants are not entitled to ask the Division 
Bench hearing an appeal under the 
Letters Patent to set aside the judgment 
of the Single Bench when it is found 
that that judgment is correct on all the 
points upon which the single Judge was 
called upon to adjudicate. It appe.rrs 
that though the aforesaid rule is referred 
to in one of the applications made to the 

(1) 35 All. 204=19 I. C. 804. 
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Court of first instance, the matter was 
not present to the nainds of the appel¬ 
lants; and that their whole energy was 
concentrated upon showing that they were 
the transferees of the decree. Further 
it is not clear whether the Subordinate 
Judge applied his mind to the considera¬ 
tion of the question whether the leave 
as required by 0. 22, R. 10, should or 
should not be granted, and'it is exceed¬ 
ingly doubtful whether his attention was 
invited to the provisions of that rule. 
In these circumstances, and having re¬ 
gard to the fact that the appellants have 
already taken an unfair advantage of the 
erroneous procedure adopted by the 
Subordinate Judge by defeating the ap¬ 
plication of the respondents for stay of 
further proceedings, we are not prepared 
to exercise our jurisdiction under Cl, 10, 
Letters Patent. As pointed out in 
Shahazadi Hajra Begum v. Khaja Hos- 
sein AH (2). it is not open to the parties 
[to raise in appeal under the Letters 
'patent a contention which was not urged 
Ibefore the Court from the judgment of 
.which the appeal is preferred. This is 
'a sound rule and we have no hesitation 
in following it. We accordingly dismiss 
the appeal with costs. 

r.m./r.k. Appeal dismissed. 

■■(2)’U869]T^^”r7T98. 
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LeROSSIGNOL and PBTMANjJJ. 

Gokal Chand —Defendant—Appellant. 

V. 

Sanwal Das and others —Plaintiff and 
Defendants—Respondents. 

Letters Patent Appeal No. 40 of 1919, 
Decided on 9th December 1919, to sot 
aside order of Wilberforce, J., D/- 14th 
October 1919. 

(a) Letters Patent (Lahore), Cl. 10—“Judg¬ 
ment" meaning explained — Order to slay 
execution pending appeal is judgment. 

_ The term “judgment" in Cl. 10, includes any 
interlocutory judgment which decides, so far as 
the Court pronouncing the judgment is concerned, 
whether Onally or temporarily, any question 
materially in issue between the parties and 
directly affecting the subjeot-matter of the suit. 

. , IP 327 C 1 , 2] 

An order on an application to stay execution 

pending appeal is a judgment, and as such is 
appealable. rp 307 c il 

(b) Civil P. C. (1908), O. 41, R. 5 — Pre¬ 
emption suit—Practice of Lahore High Court 
IS to allow stay of execution provided decree* 
holder is allowed to recover money deposited 
by him without prejudice to bis right. 

The practice in the Lahore High Court is to 
stay execution of a decree in a pre-emption suit, 


so far as immovable property is concerned, except 
in regard to costs, provided the decree*holder is 
permitted to recover from the Court the money 
deposited by him in ‘compliance with the terms 
of the decree without prejudice to his right to 
re-deposit It in the event of the failure of the 
appeal. [P 327 C 2] 

Moti Sagar —for Appellaot. 

H. S. K. Malik for Mul Chand — for 
Respondents. 

Judgment.—This purports to be an 
appeal under S. 10, Letters Patent and 
the first question calling for decision is 
whether an appeal lies, in other words, 
whether the order of the Single Bench 
refusing to stay execution of the decree 
pending decision of the appeal is a judg¬ 
ment within the meaning of the section 
aforesaid. The original suit out of which 
this matter arises was a pre-emption suit 
which was decreed by the trial Court. 
From that decree an appeal was preferred 
to this Court with an ancillary prayer 
that pending decision of the appeal, exe¬ 
cution of the decree should be stayed. 
The appeal was duly admitted but stay 
of execution was refused, and the refusal 
to stay execution is the subject of this 
appeal. It should be premised that the 
appellant does not pray for stay of execu¬ 
tion as to costs, but only for stay in 
regard to execution of the main decree. 
S. 10, Letters Patent reads as foflows: 

(i) An appeal shall lie to the High Court of 
Judicature at Lahore frcDi the judgment not 
being an order made in the exercise of revisional 
jurisdiction of one Judge of the High Court. 

‘'Judgment” is defined in S. 2, Civil 
P. O., as the Judge’s statement on the 
grounds for his decree or order and “the 
Laws of England’ describes it as any 
decision given by a Court on questions 
at issue between the parties to a proceed¬ 
ing properly before the Court. 

In Srimantu Baja Yarlagadda Durga 
Prasad NayaduY. Srimantu Yarlagadda 
Mallxkarjuna Prasad Nayadu (l) the 
question before the Judges, whether a 
refusal to stay execution for costs 
amounted to a judgment within the 
meaning of the Letters Patent, was de¬ 
cided in the negative on the ground that 
the order did not affect the merits of any 
question between the parties by deter¬ 
mining any right or liability in dispute 
in the suit or appeal tknd Mahabir Prosad 
Si?igh V. Adhikari Kunwar (2) was re¬ 
ferred to with approval, but in Tuljaram 

( 1 ) U90n 24 aiad. S58. 

(2) [1894] 21 Cal. 473. 
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Mow V. Aloijappa Chaitiar (3) this view 
was regarded as unsound. In Tulja- 
ram Mow v. Alagappa Cliattiar (3) the 
learned Chief Justice held that to be a 
^ judgment” which put an end to the suit 
or proceeding so far as the Court before 
which the suit or proceeding was ponding 
was concerned. Ho then proceeded to 
hold that an order on an application for 
an interim injunction is a judgment 
within the meaning of the clause, and his 
learned colleague justified its inclusion 
within the term " judgment on the 
ground that it temporarily at any rate 
affected the rights of the parties in the 
subject-matter of the suit or other pro¬ 
ceedings. In Justices of the Peace, Cal¬ 
cutta V. Oriental pas Co. (4) "judgment” 
was defined as a decision which by deter¬ 
mining some right or liability affects the 
merits of the question between the par¬ 
ties, and this definition has been gene¬ 
rally accepted in all subsequent decisions. 

In Mathura Sundari Dassi v. Haran 
Chandra Shaha (5) the Judges were of 
the opinion that "judgment” as used in 
the Letters Patent should be given a 
wide rather than a restricted meaning, 
but the problem of where the line should 
be drawn remains a difficult one to re¬ 
solve. In De Souza v. Coles (6) it was 
held impossible to prescribe any limits 
to the right of appeal founded upon the 
nature of the order or decree appealed 
from, but this view has not received 
acceptance in later judgments. A con¬ 
sideration of those decisions and several 
others to which references are made in 
them leads to the conclusion that the 
term judgment” as used in the Letters 
Patent is a very wide one, having a not 
much narrower connotation than the 
definition given in the Code of Civil Pro¬ 
cedure, and this view receives confirma¬ 
tion from the language employed in Ss.29 
and 30, Letters Patent, which give a 
right of appeal to His Majesty’s Privy 
Council, subject to certain conditions, 
from even a preliminary or interlocutory 
judgment, decree or order. Our conclu¬ 
sion then is that ‘ judgment” in S. 10, 
Letters Patent includes any interlocutory 
judgment which decides, so far as the 
Court pronouncing such judgment is con- 

(3) [IQlOl 85 Mad. 1^8 I. C. 340. 

<4) 118741 8 B. L. R. 483=17 W. R. 364. 

<5) L191C1 43 Cal. 857=34 I. C. 634=23 C.L.J. 

443=20 C. W. N. 584. 

<C) 8 M. H. 0. 384. 


earned, whether finally or temporarily, 
any question materially in issue between 
the parties and directly affecting the 
subject-matter of the suit. 

An order on an application to stay exe¬ 
cution pending appeal comes within this 
definition of "judginent” and soisappeal- 
able. To turn to the merits, counsel for the 
respondents, decree-liolders, admits that 
the practice in this Court is to stay exe¬ 
cution when immovable property is con-! 
coined, except in regard to costs, and 
provided that he 1)6 permitted to recover 
from the Court the moneys deposited hy 
him in compliance with the terms of the 
decree without prejudice to his right to 
re-deposit it in the event of the failure 
of the appeal, ho has no objection to the 
observance of the usual practice. We 
accordingly accept the appeal and stay 
execution of the decree except for costs. 
We also permit the decree-holder to 
withdraw his deposit without prejudice 
to his decree, pending the appeal. Parties 
shall bear their own costs before us. 

R.M./R.K. Appeal accepted. 

A. I.R, 1920 Lahore 327 
Abdul Raoof, J. 

Mt. Bal Kaur and others —Plaintifls— 
Petitioners. 

V. 

Shih Das —Defendant—Opposite Party. 

Revn. No. 937 of 1918, Decided on 
I7th June 1919, from order of Sub-Judge, 

1st Class, Lahore, D/- 17th June 1918. 

Civil P. C. (1908), O. 33. Rr. 15, 2 and 5 

—Application for leave to sue as pauper not 
accompanied by schedule of property re¬ 
jected—Subsequent application is not barred 
under O. 33, R- 15. 

Where an application for leave to sue as a 
pauper is rejected on the ground that it is not 
accompanied by a schedule of the proi)erty be¬ 
longing to the applicant, a subsequent applica¬ 
tion is not barred under R.15 of 0.83. 

CP 828 C 1, 2] 

Tirath Ram —for Petitioners. 

Tek Chand —for Opposite Party. 

Judgment. —The facts out of which 
this petition for revision has arisen may 
be stated as follows: The petitioner ap¬ 
plied for ijermission to sue as a pauper 
on 26th February 1917. This application 
was not accompanied with a schedule of 
movable and immovable property belong¬ 
ing to the applicant as required by R. 2, 
O. 33, Civil P. C. On account of this 
defect the application was rejected on 
16th August 1917. The Court recorded 
the order in the following words; 
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[ Thi^ is an ap|)Ucation for permission to sue as 
pauper, but was not accompanied by a schedule 
of any propertx beloneing ti the apj’licant. as 
•required under O. 33, R. ‘2, Civil P. C.. and -is 
therefore hereby rejected under O. S3, R. 5, 
'Civil P. C. 

The applicant then male a second ap¬ 
plication, date:l 23rd December 1917, 
Nvhich has been rejected again by the 
Court. He has therefere come up to 
this Court for revision. The reason given 
for the rejection of the present applica¬ 
tion is that it is barred under O. 33, 
K. 15, Civil P. 0. In support of this 
opinion the learned Subordinate Judge 
has relied upon the case of Atu^ Chandra 
Sen V. liaja Peary Mohan Mookerjee 
|(lj. Having regard to the special features 
!of that case it can hardly be said to be 
■applicable to the present case. In the 
Ipiesent case beyond the fact of an appli- 
ication being presented without the 
required schedule and the appearance of 
the parties, nothing further was done. 
In the case relied upon, evidence was 
taken on both sides, and it was found 
that the applicant had made a false 
statement, that his own purohit contra¬ 
dicted him, and that he was owner of a 
house. The first application in that case 
therefore was rejected not for want of 
any formality, but because the applicant 
had been found to be possessed of pro¬ 
perty. The order no doubt purported to 
have been made with reference to the 
provisions of R. 2, namely that the ap¬ 
plicant liad not furnished the particulars 
required with regard to the plaint. In 
substance however the order was made 
within the meaning of R. 7, O. 33, Civil 
P. C. It is contended on behalf of the 
respondent in this case that according to 
the ruling relied upon the second appli¬ 
cation was prohibited by R. 15, because 
the order was made under R. 5 (a), and 
according to the said ruling orders made 
under R. 5 (a) barred a second apjjlica- 
tion with reference to the provisions of 
R. 15. The learned Judges at p. 813 of 
the report remarked: 

The question therefore narrows itself to this, 
namely, whether the rejection under R. 5-(a) in 
all cases is free from the bar laid down in 
R. 15.** 

Evidently the learned Judges meant to 
imply that there may be some cases in 
which an order made under R. 6 (a) may 
be barred under R. 15, and there may be 
otiier cases in which such an order may 
QQt b e a _ba r to a second application. 

(1) Liyib] 33 1. C. &l2^ ~ 


This ruling was cited in a Full Bench 
case reported as Howa v. jSi^ Shein (2) 
decided by the Lower Burma Chief 
Court. The learned Judges in a very 
exhaustive judgment examined the pro¬ 
visions of the different rules under O. 33 » 
Civil P. C., and came to the conclusion 
that an order made under R. 5 (a) could 
not bar a second application. It is need¬ 
less for me to examine all the rules 
under O. 33 . It is enough to say that 
I entirely agree in the opinion expressed 
by the majority of the learned Judges 
of the Lower Burma Chief Court. In 
my opinion therefore the Court below 
was not justified in rejecting the present 
application. I set aside the order of the 
Court below and send the case back to it 
to be disposed of according to law. 

R.M./R.K. Petition accepted 

(2) Liyi73 9 L. B. R. 93=42 I. C. 803 (F. B.). 

A. I. R. 1920 Lahore 328 

Broadway and Abdul Raoof, JJ. 

Mt. Fatima Bibi and others —Defen¬ 
dants—Appellants. 

v. 

Nur Muhammad —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 1229 of 1918, De¬ 
cided on 15th July 1920, from decree of 
Addl. Dist. Judge, Cujaranwala, D/- 
23rd January 1918. 

Mahomed aii Law—Marriage—Restitution 
of conjugal rights—Agreement to reside in 
wife’s parents' house is invalid and cannot 
defeat right to restitution—Wife’s going to 
live in husband's house is proof of waiver of 
such agreement. 

An agreement by a Mabomedan husband to 
live with bis wife in her parents’ house is in¬ 
valid and connot be utilized by the wife to de¬ 
feat the husband's claim for restitution of con¬ 
jugal rights. Where in such a case it is shown 
that the wife did leave her parents’ house and 
went to live with her husband in his bouse, she 
must be taken to have waived her right, if any 
under the agreement, 1.P 330 C 1] 

Gullu Ram —for Appellant. 

Tajudin —for Respondents. 

Judgment.—The plaintiff, Nur Mu¬ 
hammad Khan, brought a suit for the 
restitution of conjugal lights, which 
has been decreed by the Courts below. 
Hence the second appeal. Mt. Fatima 
Bibi, the wife, her father Fazal Din^ 
and her mother, Mt. Bego, were im¬ 
pleaded as defendants to the suit. As 
against the father and mother, the relief 
claimed was that an order should be 
made prohibiting them from interfering 
with the plaintiff's right to take his wife 
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to his own house. Various defences were 
pub forward to resist the claim, two of 
which were: (l) that the plaintiff when 
contracting the marriage had executed 
an ikrarnaraah in favour of the parents 
of the girl agreeing to reside for his 
whole life with his wife in the house of 
the parents of the girl; (2) that the 
dower fixed being a prompt one the 
plaintiff was not entitled to the decree 
claimed without paying up the whole 
amount of the dower as well as arrears 
of maintenance allowance. The Court 
of first instance decreed the claim in 
terms of the prayer in the plaint and 
issued a permanent Injunction against 
defendants 2 and 3 prohibiting them 
from restraining defendant 1 from living 
with the plaintiff as his wife. The lower 
appellate Court in appeal maintained 
the decree, but made a slight modifica¬ 
tion by ordering the plaintiff to pay one- 
fifth of the dower before executing the 
decree for restitution of conjugal rights. 
The defendants have come up in second 
appeal to this Court challenging the de¬ 
cree for restitution of conjugal rights 
and injunction and praying that, in any 
case, the decree should be made condi¬ 
tional on payment of the whole 
amount of dower and maintenance. The 
plea that the ikrarnarna executed by the 
plaintiff is legally binding upon him and 
that he is not entitled to take away his 
wife from the house of her parents is 
repeated in this Court and Ameer -\li’s 
Mabomedan law, Vol. 2, 1917 edition, 
is relied upon in support of this conten¬ 
tion. The subject is discussed at pp. 396 
and 478-80. At p. 478, dealing with the 
subject of conjugal domicile and restitu- 
tion of conjugal rights the learned author 
states the law in these words: 

“The Mabomedan law lays down distinctly: 

(1) that a wife is bound to live with her husband 
and to follow him wherover«he desires to go; 

(2) that on her refusing to do so without suffi* 
cicnt or valid reason the Court of Justice, on a 
suit for restitution of conjugal rights by tbe bus- 
band may order her to live with her husband.” 

At p. 479 however tbe learned author 
says: 

“At the same time, the law recognizes the 
validity of express stipulations entered into at 
the time of marriage respecting conjugal domi¬ 
cile if it be agreed that the husband shall allow 
the wife to live always with her parents be can- 
nj>t afterwards force her to leave her father’s 
house for his own ” 

On this later passege great reliance is 
placed on behalf of the appellants, but 


we find tlie following passage immedia- 

tely after the passage mentioned above: 

If the wife liowever were once to consent to 
leave the place of residence agreed upon at tho 
time of marriage she will be presumed to have 
waived the right acquired under the express 
stipulation and to have adopted domicile chosen 
by tbe husband.” 

If there was any force in tho conten¬ 
tion it has been altogether taken away 
by the last statement of the law in the 
book relied upon, because it is admitted 
before us by Fa^al Pin that defendant 
1, Mt. Fatima Bibi, did leave his house 
and went to live with tiie plaintiff at 
Karkan, the place of his residence, where 
she gave birth to a second child. Fatima 
Bibi therefore must be taken to have 
waived the right if any acquired under 
the ikrarnarna executed by the plaintiff. 
It is not liowever clear whetiter the 
stipulation as to the i)ermanent resi¬ 
dence of the couple in the house of the 
wife’s parents is bused on any rule of 
Mahomedan law to he found in the text¬ 
books on the subiect, as the learned 
author has not quoted any such authority, 
while we find quite a contrary rule stated 
in Macnaghten’s Precedents of Mahome¬ 
dan law, Ch.6, case 8, according to which 
a condition like the present is illegal and 
invalid. The question was raised in tho 
Calcutta High Court in the case of 
Hamidunnessa Bibi v. Zohiruddiii Sheih 
(l), but was not decided. The learned 
Judges who decided the case quoted cer¬ 
tain passages from Grady’s Hidaya, Book 2, 
Ch. 3, p. 49, and Ameer Ali’s Mahomedan 
Law, but left the question undecided. 
The question again came up before the 
Calcutta Court in the case of Imam Ali 
Patwari v. Arfatunnessa (2) and was 
decided by Stephen and Mullick, JJ., 

Their judgment on the point runs thus: 

“There is some good authority for the state¬ 
ment that the coudition that the wife shall be 
at liberty to live with her parents is void. We 
may for this refer to Wilson's Digest of Anglo- 
Mahomedan Law, S. 50; Abdur Rahman’s Insti¬ 
tutes of Mussalman Law. Art. 207, para. 3; and 
to tbe decision in the case of Abdul Piroj Khan 
V. Hussenbi (3). We hold theioforo that the 
condition is illegal 

The subject is also discussed by Tyabji 
in his Mahomedan Law, Edn. 2 (1919), at 
p. 109. He has discussed all the autho¬ 
rities mentioned above and has expressed. 

a pious wish in these significant words: 

“The law is quite sufficiently partial to tho 
husband, and it is submitted that the Court 

a) Ti890l 17 Cal. 670. 

(2) L1913 1 21 I. C. 87. 

(8) 1.1904] 6 Bom. L. R. 728. 
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should not be astute to enhance the burden on 
wives.” 

The opinion expressed by the learned 
author is quite inconclusive and is op- 
iposed to the authorities already quoted, 
iln this state of the authorities, ^ve are not 

I 

■prepared to hold that the stipulation re- 
jlied upon is legal and can be utilized to 
Idefeat the claim of the plaintiff for res- 
ititution of conjugal rights. This plea 
Itherefore fails. The next contention put 
forward on behalf of the appellant is that 
the decree of the Court below ought to 
have provided for the payment of the 
entire amount of dower and arrears of 
maintenance, and we are asked to modify 
the decree of the lower appellate Court • 
by making the decree for conjugal rights 
conditional upon the payment of the 
amounts claimed. It is however admitted 
that the matter entirely depended upon 
the discretion of the Court. The lower 
appellate Court in exercise of its discre¬ 
tion has held that the plaintiff should be 
ordered to pay only one-6fth part of the 
dower under the circumstances of this 
case. We are not prepared to hold that 
the lower appellate Court has not pro¬ 
perly exercised its discretion. This plea 
also must fail. The appeal therefore 
fails and is dismissed with costs. 

r.m./r.ic. Appeal dismissed, 

A. I. R. 1920 Lahore 330 (1) 

Eattigan, C. J. 

Kahir Bakksh —Accused—Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Eevn. No. 467 of 1919, De¬ 
cided on 11th July 1919, from report of 
Dist. Magistrate, Sialkot, D/- 10th March 
1919, 

Criiuinal P. C.(1898), S. 118 ^ Ord^r for 
security for good behaviour—Simultaneous 
order of restriction is illegal — Punjab Res¬ 
triction of Habitual Offenders Act (1918), 
S. 7. 

Where a person is required, under S. 118, Cri¬ 
minal P. C. to furnish security for good behavi¬ 
our, it is illegal to make an order at the same 
time under S. 7, Punjab Restriction of Habitual 
Offenders Act restricting his movements. 

LP 330 C 2] 

B. N. Kapur —for Petitioner. 

Judgment.—By order dated 17th De¬ 
cember 1918 the Magistrate of the First 
Class directed Kabir Bakbsh to furnish 
security in the sum of Es. 1,000 for his 
good behaviour and in the same order 
further direct that the said Kabir Bakhsh 
should be restricted to his own village 


for two years. The District Magistrate 
has referred the case to this Court, on 
the ground that under S. 7, Act 5 of 1918, 
both orders cannot stand, and requests 
that the order under S. 118, Criminal 
P. C., be cancelled and the restriction 
order under S. 7 of Act 5 of 1918, be al¬ 
lowed to stand. I agree that one of the 
two orders must be set aside, and I think 
that it is quite clear from the proviso to 
S. 7 that the order which must be set 
aside is the order for restriction. The 

proviso is to the effect that: 

“the Magistrate shall not make an order of res¬ 
triction against any person against whom he 
makes an order under S. 118, Criminal P. C. 
1893, requiring such person to execute a bond 
for his good behaviour.” 

In the present case it was only after 
the accused had been directed to furnish 
security under S. 118 of the Code that 
he was further directed to restrict his 
movements to the limits of his village. 

I accordingly set aside the latter part 
of the Magistrate’s order but my order 
will in no way affect the direction by 
the Magistrate that the accused is to 
furnish security for his good behaviour. 

r.M./R.k. Petition accepted. 

A. I. R 1920 Lahore 330 (2) 

Scott-Smith and Martineau, JJ. 

Emperor 

V. 

Multan Singh —Accused. 

Criminal Eevn. No. 94 of 1919, Deci¬ 
ded on 8th May 1919, against judgment 
of Sess. Judge, Ambala, D/- lOth January 
1919. 

(a) Criminal P. C. (1898), Ss. 89 and 439— 
Absconder—Forfeiture of property — Appli¬ 
cant to set aside order cannot contest lega¬ 
lity o>f proclamation—High Court in revision 
can however consider its legality. 

A person applying under S. 89 to set aside an 
order of forfeiture of his property cannot contest 
the legality of the proclamation under that sec¬ 
tion, but there is nothing to prevent the High 
Court from considering it in the exercise of its 
revision.al jurisdiction. [P 332 C 2] 

(b) Criminal P C. (1898), S. 87 (3)—Failure 
to specify date of proclamation — Require¬ 
ments of S. 87 are not complied with. 

An order under S. 87 (3), stating that the pro¬ 
clamation was duly published but omitting to 
specify the date of the publication, cannot be 
considered as conclusive evidence that the re¬ 
quirements of S. 87 have been complied with. 

LP 332 C 2] 

(c) Criminal P. C. (1898), S. 87 (3) — Pro¬ 
clamation allowing less than 30 days for 
appearance of accused is invalid. 

Where a proclamation under S. 87 does not 
give 30 days for the appearance of the accused, 
the proclamation is invalid and the subsequent 
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procoedings following upon it aro liable to be sot 
aside. tP 333 C 1] 

Shamair Chand —for Accused. 

Facts. —On 20th March 1917 a com¬ 
plaint (dated. 15th March 1917) was pre¬ 
sented to the Subdivisional Ollicer, Rupar, 
who recorded the complainant's state¬ 
ment and sent the proceedings to an 
Honorary Magistrate of Kharar for dis¬ 
posal. On 23rd March 1917 the Hono¬ 
rary Magistrate issued summons under 
S. 498, I. P. 0., to Multan Singh and 
others. On 30th March 1917 the com¬ 
plainant applied to the Honorary Magis¬ 
trate to the effect that Multan Singh had 
gone with the woman concerned in the 
case to some other place (i. e., was keep¬ 
ing out of the way) and a bailable war¬ 
rant issued for 10th April 1917. (It is 
important here to note that Multan Singh 
before the District Magistrate filed an 
identity oertibcate, with a view to show¬ 
ing that on 9th April 1917, he appeared 
under his alleged second name, “Gharib,” 
before the Calcutta police; the photo¬ 
graph on that certificate is unquestion¬ 
ably that of Multan Singh). A fresh 
warrant was issued by the Honorary 
Magistrate for 19th April 1917; and on 
that date it was noted on the record that 
the warrant had not been returned and 
a date was fixed, 8th May 1917. On 8th 
May 1917 it was noted that the appel¬ 
lant could not be found ; and the Hone- 
rary Magistrate ordered a proclamation 
to issue under S. 87, Criminal P. C.— 
fixing 11th June 1917 for hearing i. e., 
more than the 30 days required under 

a. 87. 

It is here important to note that on 
llth June 1917 the appellant did not 
appear ; and the Honorary Magistrate 
•hen i^assed a validating order to the 
flfiect that publication of the proclama¬ 
tion had taken place as required by law 
under Si 87 and the Tahsildar was di¬ 
rected to prepare a list of attachable pro¬ 
perty. On 7th July 1917 the Court 
ordered certain property to be attached 
and a report was received in September 
1917, Meanwhile certain objections had 
been raised by one Laiq Ram (that the 
property was ancestral) and by Multan 
Singh’s wife and mother (that certain 
property should be released for their 
maintenance). These objections failed 
before the Honorary Magistrate on 24th 
November 1917, before the Sessions 
•udge on 19th December 1917, and before 
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the Chief Court on 19bh April 1918. The 
property of the accused was attached 
and seized by Klian Baliadnr Sayad 
Bashir Husain, Honorary Magistrate, 
exercising the powers of a ^lagistrato of 
the First Class in the Ambala District, 
by order, dated 7th July 1917, under 
S. 88, Criminal P. C., and an application 
to the District ^Magistrate, asking liim 
for the return of the sale price of his 
moveable property and for tlie release 
from attachment of certain land attached 
by that Court and still under attach¬ 
ment, was rejected on 23rd September 
1918. 

Grounds. —I am unable to agreo en¬ 
tirely with the District Magistrate's 
view expressed in para. 2 of his order of 
23rd September 1918, now under appeal, 
for though S. 88, Criminal P. C., em¬ 
powers the Court issuing the proclama¬ 
tion to attach 'at any time,” it seems to 
me quite clear that the proclamation 
under S. 87 was really a nullity and for 
the following reasons ; S. 87 (2) pres¬ 
cribes the mode of publication, a, b, c. 
In respect of the proclamation there is 
nothing whatever to show that it was 
publicly read anywhere; and though it 
was affixed to appellant Multan Singh’s 
ordinary i^lace of residence on 15th May 
1917, no duplicate was affixed to a “con¬ 
spicuous i^art of the Court-house.” A 
duplicate was apparently affixed to the 
door of the police station. The provi¬ 
sions of S. 87 (2) (a), (b) and (c) are man¬ 
datory, and consequently it seems quite 
clear that the proclamation was really a 
nullity. However, there comes this 
diflicuity—S. 87 (3)—since .we find that 
on llth June 1917 the Honorary Magis¬ 
trate did actually pass a validating order 
—which must be accepted as “conclusive 
evidence” that the requirements of S. 87 
have been complied with. 

This certainly seems an extraordinary 
provision of law; bub there can be no 
doubt of its existence. I have been un¬ 
able to find Punjab authority on the 
i:>oiDt; but I have seen Queen^Empress v. 
Subbarayar (l), JMian Jan v. Abdul (2) 
and Abdullah v. Jitu (3). In the first of 
these reported cases it was found that 
the proclamation was affixed to the Court¬ 
house on 6th November 1893, requir¬ 
ing a person to appear on llth Docem- 

(1) [18961 19 Mad. 3. 

(2) [19051 27 All. 572. 

(3) [19001 22 All. 210. 
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ber 1893, but -was not published in 
the village until 15th November 1893, 
and it was held that there was no 
legal proclamation under S. 87, and the 
order was set aside and the attachment 
declared void. 

In tlie second ruling it was held that 
the proclamation was 'an absolute neces¬ 
sity” but there had apparently been no 
validating order under S. 87 (3), Crimi¬ 
nal P. C. However the ruling to which 
1 wish to draw special attention is Ab- 
duha V. Jitn (3) [at p. 218. the last 10 
lines and 219 (l) middle, beginning at 
“it has been objected”]. According to 
my view, though the proclamation in the 
present case was a nullity, Multan Singh 
cannot now take exception to it, because 
of the Honorary Magisti'ate’s validating 
order. Multan Singh however has cer¬ 
tain rights under S. 89, Criminal P. C.— 
and I think it is clear that evidence to 
prove that the appellant was absconding 
as well his evidence in exculpation must 
be heard in his presence, and a judicial 
determination on the point must be come 
to. The District Magistrate does not appear 
to have heard any evidence. Multan 
Singh has wished to prove (a) that on 
9th April 1917, be was in Calcutta, (b) 
that hia second name his Gharib’; (c) 
that be was not absconding, and that he 
went to Panang—and his counsel pro¬ 
duced before me three registered enve¬ 
lopes in proof of his client’s visit to Pe¬ 
nang. Whatever the truth of the mat¬ 
ter may be, it seems to me clear that 
Multan Singh must have an opportunity 
of proving his assertion. I cannot my¬ 
self direct further inquiry into this mat¬ 
ter: S, 437 Criminal P. C., and I accord¬ 
ingly forward this report under S 438, 
Criminal P. C., for ths orders of the 
Chief Court of the Punjab. 

Since the above order was written, ap¬ 
pellant’s counsel has applied verbally to 
this Court, putting forward that, since 
this is an appeal, this Court could itself 
take action under S. 428, Criminal P. C. 
However apart from the fact that this is 
asking this Court to review its o\vn order, 
and also that it seems desirable to obtain 
(if possible) the Chief Court’s view of the 
correct interpretation of S. 87 (3), Cri¬ 
minal P. C., I doubt if S. 428, Criminal 
P. C.. can api>ly here. That section dis¬ 
tinctly refers to the taking of “additional 
evidence” whereas, in the present case, 
it does not appear that any evidence was 


taken at all by the District Magistrate* 
My order of 16th December 1918 will 
therefore stand. 

Order. —The facts of this case are 
given in the referring order of the Ses¬ 
sions Judge, Amhala, dated 16th Decem¬ 
ber 1918. The District Magistrate hav¬ 
ing passed an order rejecting the peti¬ 
tioner’s application for restoration of the 
property attached under S. 89, Criminal 
P. C., an appeal was filed in the Court of 
the Sessions Judge, and such an appeal 
was competent under S. 405, Criminal 
P. C. At the same time we agree with 
the dictum of Blair, J., in Abdulla v. 

Jituid) 

“ that S. 89 prescribes a remedy where there is 
a good and legal publication, but offers no faci¬ 
lity for the contesting of the legality of the pro 
clamation.” 

The petitioner therefore could not con¬ 
test the legality oi the prool.rna^ 
his application under S. 89. Onminal 
p C - but there is nothing to prevent 
this Court from considering it in exercise 
of its revisional jurisdiction, as was done 
in the case reported as Queen-Empress v. 
Subbarayar (l). The learned Sessions 
Judge is of opinion that the legality of 
the proclamation proceedings cannot be 
questioned having regard to the fact that 
the Magistrate who .held those proceed¬ 
ings recorded an order under S. 87 (3), 
Criminal P. C., to the effect that the 
proclamation had been duly published. 
It is contended before us that this vali¬ 
dating order is defective, S. 87 (3) runs 
as follows: 

“ A statement in writing by the Court issuing 
the proclamation to the effect that the proclama¬ 
tion was duly pjblished oa a specified day shall 
be conclusive evidence that the requirements of 
this section have been complied with, and that 
the proclamation was published on such day.” 

Now in the so-cilled validating order 
the Magistrate stated as follows: 

" Aj yeh mUl pesh hui. report ishtihar zer 
dafa 87 zabita faujdiri bad tamil hash zabita 
Shamil tniil ho chaki hai.'’ 


This may be taken to mean that the 
proclamation under S. 87 has been duly 
published; but it is nowhere stated that 
the proclamation was duly published on a 
specified day. The words “on a specifiedj 
day” are important because S. 87 (l) laysj 
down that the proclamation must require! 
the person against whom a warrant hasj 
l^een issue! to appear at a specified place 
and at a specified time not less than 
thirty days from the date of publishing 
such proclamation. It is therefore clear 



1920 

to us that the so-called validating order 
is defective and the statement in writing 
by the Court referred to above cannot 
under the circumstances be considered 
conclusive evidence that the requirements 
of S. 87 have been complied with. 

Now turning to the proclamation pro- 
. oeedings we find that as stated by the 
learned Sessions Judge, the requirements 
as to application contained in S. 87 (2) 
(a) and (c) were not complied with. More¬ 
over such publication as there was tooi^ 
place on 15th May which was less than 
thirty days from 15th June, the date fix¬ 
ed for the appearance of the petitioner, 
[t is therefore clear that the publication 
of the proclamation was not in accord¬ 
ance with law, and the subsequent pro¬ 
ceedings are therefore also invalid. In 
Queen-Empress v, Svhbarayar (l) it was 
held that there was no legal proclama¬ 
tion under S. 87, Criminal P. 0., and 
the High Court set the order of attach¬ 
ment aside. We therefore accepted the 
revision and setting aside the attachment 
of the petitioner’s property as invalid 
direct that so much of the property, 
moveable or immovable as has not yet 
been sold be restored to him and that the 
proceeds of the sale of any property 
which has taken place be refunded to 
him. 

B.M./r.k. Revision accepted. 

A. I. R. 1920 Lahore 333 (1) 

Scott-Smith and Broadway, TT. 

Basheshar Nath —Defendant — Appel¬ 
lant. 

V. 

Ram Kishen Das and others — Plain¬ 
tiffs and Defendants—Respondents. 

First Appeal No 670 of 1915, Decided 
on 22nd April 1919, from decree of Sub- 
Judge, 1st Class, Delhi, D/- 18th Janu¬ 
ary 1915. 

Civil P. C. (1908). S» 96 and 114 — Ap¬ 
peal decree appealed from set aside during 
pendency of appeal on review—Appeal can¬ 
not be heard. 

Whore during the pendency of an apoeal by 
one defendant the decree under apceal is set 
aside on review at the instance of another de* 
fendant, the decree ceases to exist and the ap* 
peal cannot therefore be board. (P 333 C 2l 

Santanam—iov Appellant. 

Moti Sagar^ Balwant Rai and Mukerji 
— for Respondents. 

Judgment. — This is a first appeal 
from the final decree passed by the Sub¬ 
ordinate Judge, Delhi, in a partnership 
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case. There were three partners, Ram 
Kishen Das, plaintiff, and Basliesliar 
Nath and Raghu Mai, defendants. Ac¬ 
cording to the final decree Bashosliar Natli 
and Raghu Mai are to jiay Rs. 1,742-13-0 
and Rs. 3,944 respectively into Court 
and out of those sums the plaintiff is to 
receive Rs. 6,537-13-0. Basheshar Nath 
filed an appeal to tliis Court on 5tli 
March 1915. It appears however that 
prior to tlie filing of this appeal Ram 
Kishen had on 28tli January 1915 filed 
an application for review in the lower 
Court and this application was accepted 
and the decree was set aside by order 
of Gth May 1915, the Court at the same 
time ordering a further inquiry to be 
made in the case. As the decree ap- 
pealel from no longer exists, we are 
clearly of opinion that the appeal can¬ 
not he heard. This view is supported 
by Kanhaiya Dal v. Baldeo Prasad (l). 
That ca«e is on all fours with the pres¬ 
ent one and it was held that the order 
for review superseded the original de¬ 
cree the decree under appeal had ceased 
to exist and the appeal could nob be 
heard. This was followed in Birjbasi. 
Dal v. Salig Ram (2). Wo see no rea- 
son to differ from these authorities and 
we hold that the present appeal cannot 
be heard and we accordingly dismiss it 
but leave the parties to bear their 
own costs in this Court. As the origi¬ 
nal decree has been set aside by the 
lower Court, it is open to it to make 
any further inquiries into the case which 
it mav deem necessary. 

R.M./r.K. _ 

(1) LU>051 All. 240. 

(2) [19121 34 All. 282=14 I. C. 472. 

A. I. R 1920 Lahore 333 (2) 

Scott-Smith, J. 

Emperor 

V. 

Rahman —Accused. 

Criminal Ref. No. 1140 of 1919, De¬ 
cided on 22nd November 1919, by De¬ 
puty Commissioner. Gujranwala, D/- 16th 
August 19.19. 

Criminal P. C. (5 of 1898), S. 341 — Prac¬ 
tice of referring serious cases to Local 
Government-^Mmor cases can however be 
dealt with by High Court. 

lo serious case* reported under S. 341, it is 
usually the practice to refer the matter to the 
Local Government. In the case however of a 
minor ofleuce the High Court itself may pass 
an appropriate sentence or discharge the accused. 

[P 384 C 1] 


Emperor v. Rahman 



334 Lahore . Lorinda Ram 

Judgment. —I am satisfied from the 
evidence that Rahman has been rightly 
convicted of an attempt to commit theft. 

In serious cases reported under S 341, 
Criminal P. C., it is usually the practice 
to refer the matter to the Local Govern¬ 
ment; see Emperor v. Dost Muhammad 
(l) following Empress v. Galina (2), but 
in Criminal Revision No. 1501 of 1915 
the Chief Court sentenced the accused to 
five years’ rigorous imprisonment. In 
the case of a minor offence the accused 
;is sometimes discharged, as in those re¬ 
ported as Queen v. Bowka Mari (3) and 
\Atu Mam v. Empress (4). Here the of- 
lence is a very petty one and accused 
has been in the lock-up for over three 
months since the date of his conviction. 

I sentence him to three months’ simple 
imprisonment to copnt from the date of 
his conviction, the result of which will 
be that he will now be set at liberty. 

_R.M_ Order accordin q hi. 

( 1 ) U9in 18 P. R. 19UCr.=12I. Or 989. 

(2) UBS91 37 P. R. 1889 Cr. 

(3) UB741 22 W. R. 35 Cr. 

(4J [18851 34 P. R. 18«5 Or. 

A. I. R. 1920 Lahore 334 
Scott-Smith and Dondas, .TJ. 
Lorinda Mam-Sewa Mam —Accused— 
Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 619 of 1918, De¬ 
cided on 2nd May 1919, from report of 
Sess-Judge, Lyallpur, D/- loth May 1918. 

Criminal P. C. (1898), S. 556—District 
Magistrate sanctioning prosecution as In¬ 
spector of Factories cannot try case. 

Where a District Magistrate, in his capacity 
as Inspector of Factories, sanctions a prosecution, 
he is disqualified, under S. 55G, from trying the 
case. f P 335 C 2l 

Bliarjat Mam Puri —for Petitioner. 
Goct. Advocate —for the Crown. 

Facts. —On receiving information that 
certain factories at Lyallpur worked at 
night, the District Magistrate, Lyallpur, 
by his order, dated 3rd January 1918, 
required an Extra Assistant Commis¬ 
sioner to report. The Extra Assistant 
Commissioner visited the factories on 
the ensuing night and found the factory 
of Lorinda Ram-Sewa Ram at work em¬ 
ploying women without permission con¬ 
trary to Ss. 24 and 27 of the Act, and child¬ 
ren under 14 years of age in defiance of 
S.23; and he reported accordingly on 4th 
January. On receiving this report the Dis¬ 
trict Magistrate asked the Extra Assistant 
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Commissioner to furnish details of the 
nights on which women were employed. 
This the Extra Assistant Commissioner 
did the next day (5th January 1918), and 
thereon the District Magistrate recorded 
an order sanctioning the following pro¬ 
secutions under the Factories Act: 

(a) Working at night against the 
provisions of S. 27, Factories 

Act, ... 27 cases. 

(b) Working on Sunday (S. 22j, ... 6 cases. 

(c) Employing Ke*;ar, minor, with¬ 

out a certificate (S. 23). ... 8 cases. 

(d) Employing Ichhar, minor, with¬ 
out a certificate ... 3 cases. 

Total ... 44 cases. 

After recording this order, he issued 
suihmons to the owner and manager of 
the factory in all the cases for 10th Janu¬ 
ary 1918. On that date Lala Devi Ditta 
Mai, pleader, appeared before the Dis¬ 
trict Magistrate on behalf of the manager 
of the factory and contended inter alia 
(l) that the Factories Act was nob appli¬ 
cable, because the number of persons 
simultaneously employed in the factory 
never exceeded 49 on any one day in the 
year [S. 3 (e)]; (2) that S. 27 did not 
contemplate that sanction of the In¬ 
spector was required to employ women at 
night. The District Magistrate, without 
taking any evidence or examining the 
accused, overruled these contentions and 
imposed a fine of Rs. 50 in each case of 
class (a) and (b), and of Rs. 10 in each of 
the remaining 11 cases. Thus the total 
of fines imposed was Rs. 1,760. 

Grounds: —(l) There was no proper 
inquiry. (2) It is doubtful whether the 
accused’s main contention, that the Ait 
was not applicable, could be overruled 
on a correct interpretation of the term 
“employed” used in Ss. 3 (1) (e) and 
2 (2). S. 3 (l) (e) runs as below: 

Nothing in the following chupterA shall apply 
to any factory wherein on no day in the year 
are more than forty-nine persons simultaneously 
‘employed.’ 

Section 2 (2) defines “employed.” It is 
difficult to say that chowkidars, clerks, 
store-keepers and others, who do nob 
work in a manufacturing process or 
handicraft or in any other kind of work 
incidental to or connected with the manu¬ 
facturing process or handicraft, etc., can 
fall within the purview of^ ‘employed.” 
It is clear that the term “employed” is 
defined to restrict its general significance, 
and I am of opinion that in its restricted 
sense it is nob applicable to chowkidars, 
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etc, S. 27 would not apply it the num¬ 
ber of women employed was sufficient 
in the opinion of the Inspector to make 
the hours of each woman not more than 
11 in any one day. There was no evi¬ 
dence on this point. The District Magis¬ 
trate was 'Inspector” too and sanctioned 
the prosecutions as such. The illustra¬ 
tion to S. 556, Criminal P. C., would 
show that be could not try the cases him¬ 
self. The pi'ovisions of S. 191, Criminal 
P. C., were complied with, but that sec¬ 
tion did not govern the case. The cases 
are of sufficient importance on account of 
the law points involved, on which an 
authoritative pronouncement is necessary. 
In any case there should be a proper 
trial. 

Order. —This is an application for re¬ 
vision of the order of the District Magis¬ 
trate, Lyallpur, convicting the petitioner 
of certain offences under the Factories 
Act 12 of 1911. The ground taken by the 
petitioner’s advocate before us is that 
having regard to S. 556, Criminal P. C., 
Mr. Kitohin, who tried the case, had no 
power to do so, as he was personally in¬ 
terested in it within the meaining of the 
section. It appears that the District 
Magistrate on receiving certain informa¬ 
tion directed an inquiry to be made and 
as a result of the inquiry he sanctioned 
certain prosecutions under the Factories 
Act on 5th January 1918. On the same 
day he directed that summons should 
issue to the owner and manager of the 
firm of Lorinda Kam-Sewa Earn,to which 
the factory belonged. He subsequently 
took cognizance of the present cases 
against the petitioner and convicted him 
on a number of charges. The illustration 
to S. 556, Criminal P. 0., is as follows: 

‘*A, as Collector, upon consideration of in* 
formation furnished to him, directs the prosecu¬ 
tion of B for a breach of the Excise laws. A is 
disqualified from trying this case as a Magis¬ 
trate.” 

In Queen-Empress w.Chenchi Reddi{\) 
a distinction was drawn between a case 
where a Magistrate directed the prosecu¬ 
tion and where he simply authorized the 
prosecution. It was held that S. 556 
did not cover the case of a Magistrate 
who merely authorized the prosecution 
and that he was not thereby disqualified 
from trying the case. The facts of that 
case are, in our opinion, distinguishable. 
Id the present oases the District Magis- 

(1) [1901] 24 Mad. 238=2 Weir 730. “ 


trafce as Inspector of Factories ordered^ 
an inquiry to be made and in tlie samej 
capacity sanctioned the prosecutious. To 
all intents and purposes he directed the 
prosecutions. In our opinion the illus¬ 
tration to S. 556 clearly applies to the 
present cases. We are fortified in our 
view by a case of this Court, Mangal v. 
Emperor (2), wherein it was held that a 
trial of an offence under S. 48, Excise 
Act, was liable to be set aside under 
S. 556, Criminal P. C., where the Magis¬ 
trate himself in the capacity of Tahsildar 
had ordered to prosecute and search the 
house of the accused on the report of an 
opium contractor who was neither a Col¬ 
lector nor an Excise Officer. We think 
there can be no doubt that the District 
Magistrate in the capacity of Inspector 
of Factories, was personally interested in 
these cases and therefore disqualified 
from trying them. We accordingly allow 
the revision and, setting aside the con¬ 
victions and sentences in all the cases, 
direct that the petitioner be retried by 
some other Magistrate. The fines, if 
paid, will bo refunded. 

r.M./R.K. Petition allowed. 

{2) 14 I. C. 75S. ' 
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Broadway, J. 

Bindra Ban —Convict—Petitioner. 

V. 

Emperoi —Opposite Party. 

Criminal Revn. Petn. No. 723 of 1919, 
Decided on 22nd September 1919, from 
order of Dist. Mag., Jullundur, D/- 17th 
April 1919. 

Criminal P. C. (1898), Ss. 367 and 424 — 
Appellate Court has to write judgment in 
accordance with law. 

The provisions of S. 367 have.been made ap¬ 
plicable to appellate judgments by S. 424 of the 
Code, and it is the duty of an appellate Court to 
decide the points raised in appeal and to write a 
judgment in accordance with law. (.P 326 C 2] 

Eahir Chand — lor Petitioner. 

Judgment.—There was an appeal to 
the District Magistrate Nvho should have 
recorded a judgment, in accordance with 
law. Points were raised in the appeal 
which were of importance and which 
should have been decided. The District 
Magistrate has apparently lost sight of 
the provisions of S. 367, Criminal P. 0., 
which have been made applicable to ap¬ 
pellate judgments by S. 424, Criminal P. 
C. The District Magistrate has not even 
expressed his opinion as to the guilt of 
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Ghulam Haidar v. Amir Haidar 


the potitiuner. I accept this petition 
and setting aside the order of the District 
^lagistrate return the case to him for a 
■rehearing of the appeal and for the re¬ 
cording of a judgment in accordance with 
law. 

r.M./r.K. Petition accepted. 
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Mautineau, J. 

iMoliammad Khan and others — Plain¬ 
tiffs—Appellants. 

V. 

Fazal Dad and others —Defendants— 
Kespondents. 

Second Appeal No. 2418 of 1918, De¬ 
cided on 3l9t March 1919, from decree of 
Dist. Judge, Gurdaspur, D/- 4th May 
1918. . . * 

Custom (Punjab) — Partition — All joint 
property is liable to be partitioned—Village 
abadi-Portions occupied by houses and used 
foT public purpose® must bo oxcluciod. 

The right to partition being an incident of 
joint ownership, all joint property is liable to 
partition. 

In efiectiag partition of village abadi however 
it is necessary to exclude the portions occupied 
by the houses of the villagers and portions used 
for public'’purposes. IP ^36 0 1, 2) 

Devi Dayal —for Appellants. 

Ram Das Seth —for Respondents. 

Judgment. —Six of the proprietors of 
the village of Bhati sue in this case for 
a partition of the village abadi. The 
lower Courts have dismissed the suit, 
following Bira Singh v. Mohar Singh (l) 

in which the following passage occurs ; 

“In suits for partition of the whole village 
site, though the civil Cjurts may technically 
have jurisdiction to go into the questioa of parti¬ 
tion. they are usually well advised to decline to 
attempt what is an almost impossible task. There 
is DO basis for tbe theory that each individual 
proprietor is entitled to a certain portion of tbe 
abadi area calculated with reference to village 
shares, whether determined by pedigree or re¬ 
venue payments. The only safe ground to take 
is that tbe distribution of such vacant land as 
there may be attached to the abadi should be 
left in tbe bauds of the lambardars. who alone 
can determine whether it should be divided up or 
kept intact for tbe common purpose of the vil¬ 
lage.” 

With all respect I am unable to agree 
with this view. According to the civil 
Law, as was held in Radhu v. Mt. Nando 
(2), all joint property is liable to patti- 
Dion, the right to partition being an inci¬ 
dent of joint ownership. It would no 
doubt be necessary to exclude from the par¬ 
tition the greater part of the abadi, suchas 

(1) [lOlll 12 I.C. 605. 

(2) [1890J 150 P.R. 1890. 


the portions occupied by the houses of the 
villagers and portions used for public 
purposes. The distribution of such por¬ 
tions among tbe proprietois would be 
practically out of tbe question, as was 
pointed out in Isliwar Singh v. Atma 
Singh 03). But it was also observed in 
that case that over and above such land 
there may bo empty sites unoccupied by 
any individual and not used by the com¬ 
munity for any purpose, and that there 
would be no objection to a partition of 
them according to the rule applicable in 
the particular case. In the village to 
which the parties belong there are 16 
kanals of vacant land, and it is only this 
portion which the plaintiffs wish to have 
partitioned. If this is joint property 
and no reasons exist which require that 
it should remain joint (on which points 
the low'er appellate Court has not yet 
come to any finding), it does not appear 
why a decree for partition of such land 

should not be passed. 

The learned District Judge says at the 
conclusion of his judgment that no parti¬ 
tion can be made of property tbe shares 
in which cannot be defined, but I do not 
see why it should bo impossible to decide 
whether the rule of ancestral shares or 
that of revenue payments is to be 
followed, and to determine the shares 
of the proprietors accordingly. I ac¬ 
cept the appeal, set aside the decree of 
the lower appellate Court, and remand 
the case to that Court under O. 41, R. 
23, Civil P. C.. for disposal on the merits. 
Stamp on appeal to be refunded. Other 
costs to be costs in the case. 

r.M./r.K. _ Case remanded. 

(3) U3931 
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LeRossignol and Petman, JJ. 
Ghulam Haidar —Plaintiff—Appellant. 


V. 

Amir Haidar and others —Defendants 
-Respondents. 

First Appeal No. 283 of 1916, Decided 
a 4th December 1919, from decree of 
enior Sub-Judge, Attock, D/- 7th Janu- 
ry 1916. 

Punjab Land Revenue Acl (17 of 1887), 
. 158 (2) (17)—No dispute as to title m- 
olved—Suit arising out of partition proceed- 
igs cannot be entertained by civil Court. 
Where in partition proceedings before a 
enue Court there is no dispute as to title m the 
md to be partitioned, a civil Court has no juris- 
ictioD to entertain any question arising on 
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«uoh proceedings. Tbe fact that the procedure 
of Iho Revenue Officer was defective would not 
give a civil Court jurisdiction in face of the clear 
prohibition set forth in S. 158. [P 338 C ij 

Nand Lai and Abdul Razaq —for Ap- 
pelUnfc. 

Mian Fazli-Husain —for Respondents. 

Judgment. —One Sarfraz Khan died 
in 1909 leaving two widows and two 
sons, one the plaintiff, the other defen¬ 
dant 1, also landed property in several 
villages, among others the land in village 
Sarga Brahma with which we are con¬ 
cerned in this appeal. In 1910 after 
some competition with Amir Haidar, the 
eldest son of Sarfraz Khan, ^It. Nur Ilahi 
was appointed by the District Judge 
guardian of the property and person of her 
minor son Ghulam Haidar; the same order 
accepted the appointment of Muhammad 
Sadiq to manage the minor’s estate on 
behalf of the guardian. In May 1911 
Amir Haidar appliel to the Revenue 
Authorities for partition of the joint 
estate and the partition was completed 
in December 1912. 

The present appeal arises out of a suit 
lodged on behalf of the minor in 1915 
for a declaration that the land partitioned 
in 1912 is still the joint property of him¬ 
self and his elder half-brother Amir 
Haidar, defendant 1, and that conse¬ 
quently the partition of 1912 is not bind¬ 
ing upon him. The plaintiff, after set¬ 
ting forth the circumstances above recited, 
alleges that Muhammad Saliq betrayed 
his trust and colluded in the partition 
proceelings with defendant Amir Haidar, 
with the result that the share of the land 
allottol to the plaintiff was of poor 
quality anl comprise! none of the land 
on which trees were growing, and he 
asked for the relief above-mentioned on 
the following grounds : (1) that he was 

practically unrepresented before the Re¬ 
venue Authorities ; (2) that the partition 
had in fact resulted in great loss to him ; 
(3) that in making the partition the 
Revenue Officer has taken no account of 
the trees ; and (4) that the partition was 
effected without the sanction of the Dis¬ 
trict Judge and was therefore not binding 
on the plaintiff. All these matters have 
been dilated upon before us at some con¬ 
siderable length. Bat the Court below, 
having found that the minor was properly 
represented before the revenue officials 
through his mother, who was not only 
his guardian ad litem but also the guar- 

1920 L/43 & 44 
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dian of his person and property duly ap¬ 
pointed by the District Ju Igo arid who 
being a pardadar woman vvas lierself re¬ 
presented by her brother holding lier 
general power-of-attorney and also special 
power-of-attorney to act for the minor 
in the partition proceedings, has dis¬ 
missed the suit on tlie ground that it 
strikes directly at the formal proceedings 
of the Revenue Authorities and impugns 
the correctness of their method of parti¬ 
tion and therefore a civil Court has no 
jurisdiction to entertain it. 

During the pendancy of the appeal in 
this Court the appellant has attlined 
majority and, on his application, lias been 
allowed to conduct this appeal as one 
of full age. From the foregoing it will 
appear that the sole question before us is 
whether the suit is entertainable by a 
civil Court. The learned counsel for the 
appellant has referred us to several rul¬ 
ings, whicli are quite irrelevant inasmuch 
as they deal with disputes concerning the 
measure of right in land to he divided. 
But in this case there is no dispute as to 
the measure of right ; the sole dispute is 
as to the correctness and propriety of the 
partition proceeding and whether by rea¬ 
son of certain defects of proccluro in 
the Revenue O.nTicor’s proceedings and 
deficiency of conduct on the part of 
the minor’s representative the partition 
should be held to be inoperative as agiinst 
the plaintiff. Dasondlhi v. Buta (l) and 
Gulab Singh v. Mt. Sukhan (21 are the 
only two rulings quoted which appear to 
us to have a hearing on tlie subject uiiIgl* 
discussion. In Dasnndht v. Butii (l) it 
was held that a suit by reversioners who 
claimed a declaration that a partition 
effected by a widow with a mere life 
estate should not be binding upon them 
was a matter for decision by a civil Court. 
The ratio decidendi in that case clearly 
was that the action did not impugn the 
partition so far as the parties to it were 
concerned and the relief claimed could be 
granted without affecting the partition 
which had actually taken place. In 
Gulab Singh v. Ml. Sukhan (2) tlie facts 
of which were practically similar to those 
of Dasondhi v. Bata (1), it was held that 
the presence or absence of fraul did nob 
affect the jurisdiction and the civil Courts 
had no jurisdiction to entertain the suit. 

(1) tl9l3l 18 I. 0. 462. 

(2) Ll900i 104 P. R. 1900. 
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Now S. It8 {'2) (17), Land Revenue Act, 
excludes from the jurisdiction of the civil 
Courts any question arising out of pro¬ 
ceedings for partition, provided such a 
question is not a question of title in any 
of the property covered hy the applica¬ 
tion for partition ; and S. 158 (l) pro¬ 
hibits a civil Court from taking cogni¬ 
zance of the manner in which a Revenue 
Omcer exercises any power vested in him 
under the Revenue Act. It is true the 
Revenue Oflicer did not specially refer to 
the trees in his method of partition ; nor 
did he carry out the partition in the 
manner prescribed by himself in his order, 
for instead of effecting the partition by 
the drawing of lots he permitted the 
minor’s representative to select one of 
the two portions drawn upon the spot ; 
nor did he expressly give sanction as pro¬ 
vided for in O. 22, R. 7, to the agreement 
between the minor’s representative and 
Amir Haidar to take shares by selection 
instead of by drawing of lots ; nor was 
that agreement sanctioned by the District 
Judge under S. 29, Guardians and Wards 
Act, but these defects, in our opinion, do 
not give the civil Courts jurisdiction in 
face of the clear prohibition set forth in 
S. 158, Land Revenue Act. At the time 
of the partition there was no dispute as 
to title in the land to be partitioned and 
the plaintiff’s grievances arise solely out 
of the manner in which the land was 
actually allotted. Those grievances he 
is at liberty to urge either by way of 
review or by way of appeal before the 
proper Revenue Officer, bub nob before a 
civil Court. For these reasons we dis¬ 
miss the appeal with costs, leaving the 
appellant to pursue his remedy on the 
revenue side. 

r.M./b.K. Appeal dismissed. 
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Broadway and Abdul Raoof, JJ. 

Udmi and others —Defendants—Appel¬ 
lants 


dents not brought on record—Appeal held 
not abated. 

Where a suit is brought by certain persons in 
a representative capacity under O. 1, R 8, Civil 
P. C., the persons on whose behalf the snit is 
brought are not parties to it, and if, during the 
pendency of an appeal in such a suit, the suit 
having been decreed, some of these persons die, 
it is not necessary to bring their legal represen" 
tatives on the record, and failure to do so does 
not involve the abatemsnt of the appeal. 

(.P 340 C 1, 2] 

(b) Civil P. C. (5 of 1908), O. 2, R. 2 and 
O. 22, R. 4—Order of abatement is decree 
and hence appealable. 

An order declaring the abatement of an appeal 
on the ground that the legal representatives of 
certain deceased respondents have not been 
brought on the record is a decree and is appeal- 
able as such. IF 840 C l] 

Nanak Chand— for Appellants 

Tek Chand —loT Respondents. 

Judgment.—This is an appeal from 
an order of ^Ir. Imam Ali, District Judge 
of Hissar. dated 20th December 1915, 

declaring the appeal of fJdTTit and others 
(defendants-appellants), v. Hira and 
others (plaintiffs-respoodents) to have 
abated under O. 22, R. 4, Civil P. C. A 
preliminary objection is taken on behalf 
of the respondents to the bearing of this 
appeal on the ground that the order ap¬ 
pealed against, not being a decree, is not 
open to an appeal. In order to decide 
this preliminary objection it is necessary 
to give the facts giving rise to the appeal 
before the learned District Judge in 
which the order appealed against was 
made : 

In the village Sisai Bhola the majority 
of the biswadars are Jats. There are 
some Brahman biswadars also, who own 
and possess some of the land. The 
suit out of which the appeal before the 
District Judge arose was instituted by 
the Jat biswadars on the allegation that 
they alone, as the real founders of the 
village, were entitled to the income of 
shamilab lands and that Brahman biswa¬ 
dars had no right in the said income. It 
was stated that this allegation was borne 
out by the entry made at the first settle- 

mflnt: r»f IKfiH bill; f.hah aft the settlement 


V. 

Hira and others —Plaintiffs—Respon¬ 
dents. 

Second Appeal No. 1041 of 1916, De¬ 
cided on 9th July 1920, from order of 
Dist. Judge, Hissar, D/- 20th December 
1915. 

(a) Civil P. C. (5 of 1908), O. 1, R. 8 and 
O. 22, R. 4— Suit in representative capacity 
under O. 1, R. 8—Claim decreed—In appeal 
legal representatives of tome dead respon- 


of 1891-92 a vague entry was made ta 
the effect that the profit and loss of th» 
iocome was shared by the biswadars m 
proportion to kbewat shares. This the 
plaintiffs alleged went to show that tb& 
Brahmans also had been sharing the in¬ 
come as biswadars. The relief olairaea 
in the plaint, shortly put, was 
may be declared that they alone h^ t a- 
right to the income and that the Brah- 
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man biswadars had no concern with it. 
In tlie heading of the plaint the names 
of 393 persons are mentioned, who are 
described as akwamijatiyi saknai Mauza 
Sisai Bhola, Tahsil Hansi, muddinji." In 
the array of defendants the names of 53 
persons are mentioned with the descrip¬ 
tion Brahmanan saknai Mauza Sisai 
Bhola, Tahsil Hansi, muddaalaihicn.” 
The date of the presentation of the plaint 
is mentioned as 15th January 1912. It 
was signed by six of tlie persons described 
as plaintiffs : namely, Harasi, Dhari, 
plaintiff; Maman, son of Malka, plaintiff'; 
Jagram, plaintiff ; Ujagar and Sonda, 
plaintiff. The verification of the plaint 
is also signed by these six persons. Along 
with the plaint a petition was presented 
under O. 1, R. 8, Civil P. C., by the six 
persons, who had signed the plaint 
which contained the following statement 
and prayer : 

la the suit mcationed in the heading there 
are 393 plaintiffs belonging to the Jat tribe, and 
there are 53 defendants belonging to the Brahman 
tribe. On behalf of the plaintiffs Hira, Maman, 
Mehri, Jagram, Ujagar and Sonda, lambardars 
of the deh, institute the suit {muddaianki tarafse 
etc., eto., etc., numberdarni deh dawa karte 
hain). It is therefore prayed that permission be 
granted to Hira, etc., lambardars, applicants in 
accordance with O. 1. R. 8, Civil P. 0., to insti¬ 
tute the suit and prosecute it in the place of the 
entire body of the Jat proprietors of the village 
Sisai Bhola. The defendants are also numerous. 
It is accordingly prayed that Udmi, son of Sbeo 
Ram and Mutsaddi, son of Data Ram, defen¬ 
dants, be permitted to defend the suit on behalf 
of the entire body of the defendants and notice 
be given to the parties to the suit by proclama¬ 
tion.” 

This permission was granted by the 
Court on 16th January 1912 iu the terms 
of the petition presented by the six 
plaintiffs mentioned above. Accordingly 
the suit was registered on this date, 
namely 16th January 1912. Notifica¬ 
tions, as contemplated by the law, were 
issued. No objections were raised and 
apparently the entire body of the Jats 
accepted the six plaintiffs as the proper 
persons to institute and prosecute the 
suit in the interest of all the Jats. On 
8th February 1912 a written statement 
was filed on behalf of some of the defen¬ 
dants and while pleas impugning the 
claim on the merits were raised no objec¬ 
tion appears to have been raised as to the 
right of the six plaintiffs to institute the 
suit on behalf of the entire body of Jabs. 
Another written statement was filed by 
one of the defendants. Bans! Dhar, in 


which also no question as to the array 
of parties was raised. Thus though 
originally the names of 393 plaintiffs 
were entered in the lieading of the plaint 
the suit was registered as a suit filed by 
six of the plaintiffs whose signatures are 
to be found at the foot of the plaint. 
The Court of first instance passed a decree 
in favour of tlie plaintiffs in the follow¬ 
ing terms : 

” It is theieforc ordered that a decree for 
declaration of rights to the effect that the Jats 
(the plaintiffs) alono arc entitled to the income 
accruiug from malba, other shamilat uud mis¬ 
cellaneous kind of ahadi and tlorah dob land, 
and that they alone are cosbarers in this income 
and that the defendants, i. e., the Brahman bis¬ 
wadars have no concern with it, bo pasted in 
favour of the plaintiffs against the defendants.” 

The ])arties were ordered to bear their 
own costs. Although the suit was treated 
as having been instituted by the six 
plaintiffs alone yet, curiously enough, 
the names of the 393 persons originally 
mentioned in the heading of the plaint 
were entered in the heading of the judg¬ 
ment of the first Court, and the same 
mistake was repeated in the heading of 
the decree. The defendants appealed to 
the lower appellate Court and in the list 
of parties given in the heading of the 
memorandum of appeal the names of 52 
defendants.appellants were mentioned, 
and in the list of respondents the names 
of all the 393 persons were given. On 
the date of hearing it was discov'ered that 
three of the respondents, namely, Sisa, 
Ballu and Daya, hai died. Their legal 
representatives were not brought on th© 
record within the period of limitation, 
namely, six months from the datesof their 
deaths. Applications bad been made be¬ 
yond time for substitution of names and 
had been granted ex parte. The Court held 
that out of the plaintiffs-respondents 
(Jats) all having common interest in this 
litigation Sisa died on 6tb Juno 1912, 
Ballu died on 18th July 1912 and Daya» 
died on 19th September 1912, and that 
applications for substitution of their legal 
representatives were made long after th© 
period of six months fixed and made th© 
following order: 

“Hence the appeal bad abated vide ; Hadu v. 
l,ala (1). 1 cannot proceed with this appeal 

which had abated under the law: vide O. 22. 
R. 4. Civil P 0..” 

On the appeal being called for hearing 
in this Court the preliminary objection 
mentioned above was raised. The deci- 


(1) A. I. R. 1914 Lab. 20=21 I. C. 951. 
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sion in tho Full Bench ruling Niranjan 
Nath V. Afzal Tliis.'sain (2) was relied 
upon in support of this objection. In 
our opinion the decision instead of sup¬ 
porting the contention of the learned 
vakil for the respondent goes to show 
clearly that, so far as the facts of this 
case are concerned, tlio order impugned 
is clearly a decree and is open to an ap- 
j)eal. The following passage, to be found 
at p. 403 of 1916 P. R , of the jiidgmenb 
deals with the precise question which 
arises on the facts of this case: 

•‘When there are two or more plaintiffs, and 
•or e of them dies and the right to sue does not 
survive to the surviving plaintiff or plaintiffs 
Alone, and DO application to bring the legal re¬ 
presentative ou tho record is made within six 
months O. 22, R. 3 lays down that the suit shall 
abate so far as the deceased plaintiff is coucerned. 
What is the effect of this partial abatement on 
the suit of tho surviving plaintiff or plaintiffs? 
If tho suit is of such a nature that it cannot 
proceed in the absence of the deceased’s legal ro- 
pcesontatlve the partial abatement will result in 
t»ie total abatement or dismissal of the suit- 
Whether tho final decision is called an abate¬ 
ment or a dismissal, qm the surviving pKvntiff 
or plaintiffs, it is manifest that it falls within the 
definition of the letna “decree” and isappsalablo 

AS such.” ,, . 

From the order of the lower appellate 

Court it is manifest that the Court de¬ 
clared the appeal to have abated on the 
ground that the plaintiffs in whose favour 
the decree stood had a common interest 
in bite litigation. Apparently, the Court 
intended bo adjulicate that, inasmuch a^ 
the interest of all the plaintiffs was com¬ 
mon and tho legal repreientatives of the 
deceased plaintiffs had nob been brought 
.on the record within time, the whole 
lappeal had abated. Hence in terms of 
the ruling “whether the final decision is 
called an abatement or dismissal " " 
it falls wibhm the definition of the term 
“flecree” and is appealable as such. We 
accordingly hold that the preliminary 
objection has no force and must be over¬ 
ruled. 

As regards the merits of the appeal we 
feel no difficulty in giving our decision. 
The three respondents who have been 
found by the lower appellate Court to 
ihave died were nob among the six plain- 
'tiffs who liad instituted the suit in ac¬ 
cordance with the order of the Court 
made under O. 1, R. 8, Civil P. C. They 
Iwere among the persons on behalf of 
'whom these six plaintiffs had sued. 
|Tberefore in fact and in law they were 

72) LlOiej 128 P. R. 1916=34 I, C. 822 (F. B.). 


V. PiARi Lab • 1^0 

not parties to the suit and their names 
had unnecessarily been mentioned in the 
array of the respondents. It was therefore 
not necessary for the further progress of 
the appeal to bring on the record their 
legal representatives. If it was nob neces 
sary to bring their legal representatives 
on the record the appeal cannot be said bo 
have abated. This view is clearly sup¬ 
ported by the decision of a Division 
Bench in Ram Diyal v. Mohammad Raju 
Shah (3). It is -not necessary for us 
therefore to give any further reasouing 
in support of the view we have taken, 
for the precise question which arises for 
decision before us arose before the Divi¬ 
sion Bench and was fully dealt with and 
decided by the learned Judges. Follow¬ 
ing the decision of the Division Bench, 
we hold that the order passed by the 
lower appellate Court was erroneous. 
We therefore set it aside and remand the 
case under 0. 41, R. 23, Civil P. 0. witli 
the direction that the appeal be re-placed 
on its original number in the register of 
pending appeals and be disposed of ac¬ 
cordingly. Wo make no order as to the 
costs of this appeal. Tho other costs 
will follow the event. 

R.M./h.k. Appeal accepted. 

(31 [1919] 16 \\ R. 1919=51 I. C. 437. 
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SlIADI Lai> and Petman. JJ. 

Kaluram and another ~~ Defendants — 
Appellants. 

v. 

Piari Lai — Plaintiff —Respondent. 

First .\ppeal No. 2112 of 1915, Deci¬ 
ded on lObh July 1919, from decree of 
Disb. Judge. Delhi, D/- 2nd August 1915. 

(a) Specific Relief Act (1877), S. 42—Pro¬ 
perty in possession of Court and tenants — 
—Suit for declaration is competent. 

Where the property in dispute is partly in the 
possession of the Court anl partly in the posses¬ 
sion of tenants who have not attorned to either 
party, a suit for a declaration of title Is main¬ 
tainable in respect thereof. [P 341 C 2) 

(b) Custom (Punjab)—Adoption— Mahesris 
—Widow can adopt without consent of hus¬ 
band and collaterals. 

Mahesris, whoso home or place of origin is in 
the Bikanir State, do not, in tbe matter of adop¬ 
tion, follow strict ititakshara Law, and among 
them the previous authority of her deceased hus¬ 
band, who had separate property and was not 
a member of a joint family, is not legally neces- 
s.ary to enable a widow to make a valid adoption, 
nor is the consent of his collaterals necessary. 

[P 341 C 2, P 343 C 1] 
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Moti Sagat —for Appellants. 

Tek Chand and Mehr Chand Mahajan 
—for Respondent. 

Judgment. — One Jugal Kishoro, a 
Mahesri residing at Delhi, died childless 
leaving a widow, Mt. Dakho, who, during 
her lifetirae, adopted her minor brothor 
Murli Dhar. After the death of Mt. 
Dakho, Piari Lai, plaintiff-respondent, 
a cousin of Jugal Kishore, instituted a 
suit in the Court of the District Julge 
at Delhi against Kiln Rim, the father 
of Mt. Dakho, and Murli Dhar, minor, 
under the guardiansliip of Kalu Ram, 
defeniants-appellants praying for a de¬ 
claration that ho was the owner of a cer¬ 
tain house and its contents and for an 
injunction restraining thedefendants from 
interfering with the said property. The 
suit was opposel on behalf of Murli 
Dhar who claimol to be the adoptel son 
of Jugal Kishore, having been adopted to 
him by his widow Mt. Dakho. The 
following two issues, amongst others nob 
material, vvere framed: (1) Is the plain¬ 
tiff not entitled to bring a suit for de¬ 
claration as regards the house and pro¬ 
perty therein? (4) Has Mt. Dakho made 
a valid adoption of Murli Dhar to her 
husband? With regard to issue 1 the con¬ 
tention of the defendants was that the 
plaintiff nob being in possession, a suit 
for a mere declaration without conse¬ 
quential relief would not lie. The 
locks of the Court of the District Judge 
were on three of the rooms whilst others 
were occupied by tenants and therefore 
on the authorities of Chinnammal v. 
Varadaraju/u (L) and Lachhmi Bai v. 
Hondi Bai (2) the lower Court held that 
the deelaratory suit was maintainable. 
On issue 4 the lower Court, whilst hold¬ 
ing that the factum of adoption had been 
proved, found that the defendants had 
failed to prove that Murli Dhar had been 
validly adopted and therefore granted a 
decree as prayed for except with ragird 
to jewellery. The defendants appeal to 
this Court. For the appellants it is again 
contended that under the circumstances 
of the case a declaratory suit is not 
maintainable. Lengthy arguments on 
both sides on this point have been ad¬ 
dressed to us and for the plaintiff-respon¬ 
dent it is prayed that if we are of opinion 
that the appellants’ contention is correct, 
be should be allowed to amend the plaint 

(1) [18921 15 Mad. 30^ 

(2) A. I. R 1914 Lah. 61=21 I. 0. 719. 


so as to include a prayer f(»r possession 
on payment of the proi) 0 i' court-foe. We 
do not propose to discuss t)ie large num¬ 
ber of judicial decisions wliicli have been 
cited before us. In the lower Court it 
was admitted on behalf of the defen¬ 
dants as follows: 

“ Tbieo rooTis iuside the house are iu the pos¬ 
session of the Court, that is, the Court’s lock is 
on them.” 

It may be that originally tlie locks 
were placed on the premises to safeguard 
the contents and to enable lists to be 
prepared, but the locks continued to re¬ 
main on the three rooms aud it must be 
held that the Court was in possession of 
those rooms. The parties wore not. The 
remaining portions were occupied by 
tenants who bad apparently not attorned 
bo either party. In their application of 
7th August 1914 the defendants admitted 
that they were no longer in possession of 
the premises under locks and asked for 
possession. Tliere is no evidence that 
the tenants have attorned to the defen¬ 
dants and in this respect the case can be 
distinguished from some of the rulingsj 
cited and relied upon. Under the parbi-j 
cular circumstances of this case we agreej 
with the lower Court and hold that the suit; 
as instituted' is maintainable. The main 
contention in this case relates to the 
validity of the adoption. Tlie lower 
Court has hell that the defendants have 
failed to prove that the aloption was 
authorized by Jugil Kishore prior to h:s 
death, and with this finding we entirely 
agras. The parties are MaUosris by 
caste. The horns or place of origin of 
Mvhosris is in tha Bikaner State. Both 
parties were agreed in the lower Court 
that, in the raattor of adoption, Mahesris 
do not follow the strict Mibaksharca law. 
They were beth agreed that the previous 
authority of lier deceased husband is nob 
legally necessary to enable a widow to 
make a valid adoption. Bub whilst the 
defendants contended that Mahesri widows 
have an unrestricted power to adopt bo 
their deceased husbands, the plaintiff 
contended that such an adoption could 
be made valid only with the consent 
of the deceased husband’s collaterals. In 
this Court an attempt was made on be¬ 
half of the plaintiff-respondent to tako 
up the position that even the consent of 
the collaterals was nob sufficient, bub this 
attempt is futile in the face of the plain¬ 
tiff’s own evidence. In the present case 
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the consent of the plaintiff was not ob¬ 
tained and the matter for decision is 
□arrowed down to the question whether, 
or, not, amongst Mahesris, the consent 
of the husband's collaterals is necessary 
to a valid adoption by the widow. 

We agree that the burden of proof is 
on tlie defendants-appellants, but that 
burden is not so heavy as it would have 
1 een, had the plaintiff been relying on 
the strict Hindu Law and the defendants 
been left to establish a custom contrary 
to that law. Here, the evidence of both 
parties is that Mahesris, with regard to 
adoption, are governed by custom and 
not the law, but they differ as to what 
that custom is. In this respect the pre¬ 
sent case is very different from cases in 
which it is sought to establish a custom 
contrary to the ordinary personal law of 
the parties. In discharging this burden 
of proof the defendants are greatly 
handicapped by the fact that they are 
called upon to prove two negatives; (a) 
no authority to alopt from the deceased 
husband and (b) no consent of the col¬ 
laterals. It is admitted by the parties 
that if the deceased husband gave au¬ 
thority to adopt, no question of the neces¬ 
sity of the consent of the collaterals 
would arise. That is to say, the question 
of custom arises only in cases where the 
husband did not give authority. Conse¬ 
quently. in all instances of adoption by 
widows, tendered as evidence to prove the 
custom relied on by the defendants, they 
have to prove that neither the authority 
nor the consent was given. It is most 
difficult to do so. The only persons who 
could prove both these facts satisfactory 
are the adopting widows. Other persons 
could state only that so far as they knew 
the husband gave no authority, or did not 
do so in their presence. Again the iml 
plied consent of the collaterals from the 
fact of their presence at the adoption is 
consistent with the position taken up by 
either party. If as a matter of fact, the 
widow has an unrestricted right recog¬ 
nized by the collaterals, there isYiothing 
surprising in their being present at the 
adoption, and this fact does not neces¬ 
sarily prove that their consent was 
necessary to the validity of the adoption. 

The defendants have given 16instances 
of adoption by widows on which they 
rely. It is not necessary for us to dis¬ 
cuss the details of each. Of these we 
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intimated at the time that two were of 
no use to the defendants. The objections 
of the plaintiff-respondent to these in¬ 
stances have been summarised as follows: 
One was admittedly made with the 
authority of the husband. In two, no 
collaterals were alive. In another there 
is no proof that collaterals w'ere alive. 
In two, there was no property. One is 
consistent with the consent of collaterals 
who were childless and were present at 
the adoption. In another the collaterals 
consented. In the two remaining instan¬ 
ces the witnesses did nob have sufficient 
information to be able to stata whether 
or nob authority or consent had been 
given. 

Apparently, the contention that in two 
instances there was no property is not 
correct. There was no immovable pro¬ 
perty. The witnesses of the defendants 
have also been attacked as partisans, but 
it is not -shown that the instances they 
quote did not occur, and in one instance, 
the witness speaks to his own adoption 
and some others are obviously within the 
knowledge of the witnesses. The defend¬ 
ants also rely on the evidence of a 
number of witnesses, two of whom gave 
evidence in a case of 1888, one of these 
latter ‘being a Chaudliri of Mahesris, to 
the effect that, amongst Mahesris, widows 
had an unrestricted power of adoption 
and could ado( t in spite of there being 
no authority, or consent. The defen¬ 
dants, on closing their oral evidence, 
desired to have a commission issued for 
the examination of certain Mahesris of 
position with regard to the alleged cus¬ 
tom. In view of the fact that a commis¬ 
sion had still to issue on behalf of the 
plaintiff, that the case had nob long been 
pending, and of the importance of the 
case the request might well have been 
granted. 

In giving the lists of witnesses of 
either side who depose to custom apart 
from instances, the lower Court has 
omitted the two witnesses of 1888 and 
has eorce to the conclusion that the 
weight of evidence appeared to favour 
the plaintiff. Bub it is to be noted that 
the majority of the defendants’ witnes¬ 
ses are from Delhi whilst those of the 
plaintiff, with the exception of three, are 
from various other places. Of the three 
Delhi witnesses two are relations of the 
plaintiff. Had the District Judge s at¬ 
tention been called to Mathura Dass 
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Karnaui v. Sri Kissien Kurjiani (3), it 
is possible he might have taken a (lil'ler- 
ent view of the value to bo jilaced on 
tlie evidence ani, though the remavk of 
the lower Court as to the partisan cha¬ 
racter of some of the defendants witnes¬ 
ses is true, the Court has described Lala 
^lina Mai of Delhi, defendants' witness, 
as a well-known and highly respectable 
member of the Mahesri community. This 
witness fully supports the defendants’ 
case and gives the largest number of in¬ 
stances of adoption. He is also Vice- 
President of the Mahesri Mahasabba of 
Aligarh and produced a copy of the 
resolutions arrived at by that body at 
Mathra the preceding year, one of which 
is as follows: 

"Hamare yahan riwaj hai he chahe mard 
hhare (jod le \ja Mt. istri god hhare leivc wo 
manzur hai nikal nahin sakta." 

The lower Court was of opinion that 
this assertion ignores the controversial 
point whether the consent of collaterals 
is necessary to validate an adoption by a 
widow, and it leaves the matter there, 
^his, however, is not our opinion. The 
assertion of the right of the widow is 
made without qualification and means 
that she has an unrestricted right. M’e 
place considerable value on this resolu¬ 
tion as a statement of the right to adopt 
amongst Mahesris by, apparently, a re¬ 
presentative body of that community, 
possibly because the matter wanted 
clearing up. The resolution is in accord 
with decisions to which we will pre¬ 
sently refer. The plaintifl's witnesses 
also gave instances of adoption in which 
it is alleged that consent of collaterals 
was given. There is no evidence of the 
nature or formality of the consent. The 
deed of adoption and Mt. Dakho’s will 
have also been referred to on behalf of 
the plaintiff, and an inference is sought 
to be drawn from a false recital in the 
deed that the consent of the collaterals 
had been obtained, that it was known 
such consent was necessary and that no 
will was necessary if the adoption was 
valid. We do not however attach any 
importance to these documents in the 
face of weightier considerations. 

In Mathura Dass Karnani v. Srikis- 
sen Karnani (1) the CaHutta High Court 
held that amongst Mahesns, the widow 
had an unrestricted right to adopt to 
her deceased husband in ca^es, as in the 


present one, where her husband bad 
separate proi’orby and was not a member 
of a joint family and that noitlior the 
authority of the husband nor the consent 
of the collaterals was necessary to vali¬ 
date the adoption. In this same judg¬ 
ment reference is -made to a judgment of 
the Chief Court of the Bikaneer State to 
the same edect. e regret that we have 
not a copy of the latter judgment. It is 
obvious that a judgment of the highest 
Court in Jiikaneer State, the home of 
the Mahesris, is oi the greatest value. 
Tlie custom itself is not of an extra¬ 
ordinary nature and is followed in \\es- 
tern India as part of the personal law 
applicable to Hindus, whilst here in the 
Punjab it has been judicially held that 
Jains and Kashmiri Pandits follow the 
same custom. It is by no means a great 
innovation, as the lower Court appeared 
to think. The defendants have been able 
to produce a considerable number 
stances of adoption by widows consider¬ 
ing the small number of the compmnity 
in Delhi and, although some of the in¬ 
stances are not strong, it is worthy of 
comment that the plaintiff has not been 
able to produce a single instance in 
which an adoption by a widow has been 


it tacked. 

In Case No. of 1912. [Gopt 

Kishen V. Gopi K/s/ieu ( 4 )]. decided by 
ihe Chief Court of the Punjab, the plea 
>f custom had nob been taken, or pub in 
ssue. We are of opinion that the deien- 
lants-appellants have discharged the mr- 
len placed on them of proving that, 
amongst Mahesris. a widow has the 
power to adopt to her deceased husband 
without bis authority, or the consent of 
his collaterals. No objection was taken 
in the present case to the power of a 
widow to adopt her own brother to her 
husband and it is, therefore, nob ne^s- 
sary for us to go into this point, i^or 
the above reasons we accept the 
and dismiss the suit. In view of the 
novelty of the point of custom on which 
there was no precedent of this Court, 
we direct the parties to bear their own 
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e.M./r.K. Appeal accepted. 

(4) [19151 27 I.C. 701. 


(3) 119181 44 LC. 6. 
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Chevis, J. 

Alavgal Sivyli and otheis —Convicts 
Appellants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 17 of 1919, Oeoi- 
ded on 14th February 1919, from order 
of First Class Magistrate, Multan, Dl- 
19th December 1918. 

Criminal P. C. S of 1898), S. 350-Failure 
to comply with provision of S. 350 vitiates 
proceedings. 

T he co5?e of the accused was taken up by a 
Magistrate who, after recording the prosecution 
evidence and framing a charge, was transferred. 
Ou the case coming before his successor the ac¬ 
cused applied for a trial de novo, and the Magis¬ 
trate fixed a date for the trial, but took it up on 
an earlier dats without notifying the ebanse of 
date to counsel for the accused, and on this date 
he merely read over to each witness the state¬ 
ment recorded by his predecessor, asking such 
further questions as he thought necessary. On a 
subsequent date counsel applied on behalf of ac¬ 
cused to recall certain of the prosecution wit¬ 
nesses for cross-examinatiou, but this was re¬ 
fused: 

Held : that the whole of the proceedings were ir¬ 
regular and unfair to the accused, who had a right 
under S. 350 to demand all the prosecution wit¬ 
nesses to be re-summoned and reheard, and that 
the proceedings must therefore be set aside. 

IP 344 C 2] 

Brij Lai —for Appellants. 

Dalrymple —for the Crown. 

Judgment — The three appellants 
have been tried and convicted of house¬ 
breaking by night. The case came before 
Munshi Aminullah Khan, Magistrate, 
who recorded the prosecution evidence 
and framed a charge, but was then trans¬ 
ferred before the trial could be completed. 
The case then came before Lala Hari 
Ohand. On I6th November I9l3 Lala 
Kewal Kishon, pleader, appeared and 
asked for a trial de novo, and requested 
that it might be taken up at Sadr. But 
the i\lagistrate fixed 9thand lOth Decem¬ 
ber 1918, for tlie trial, to take place at 
Macleod Ganj For some unexplained 
reason the Magistrate took up the case at 
Macleod Ganj on 6th December. No 
legal practitioner appeared, nor does it 
appear from the record whether appel¬ 
lant’s pleader was ever informed of the 
change of date. The prosecution wit¬ 
nesses were examined, and the statements 
of the accused were recorded and the 
case was adjourned to 14th December 
1918. On 14th December Lala Kewal 
Kishen asked that certain prosecution 
witnessess should be re-summoned for 


further cross-examination. This was re¬ 
fused, the Magistrate writing: 

“It is by defence counsel who is recently 
engaged; too late; cannot recall the prosecution 
witnesses when accused did not like to do so."^ 

Two defence witnesses were then exam¬ 
ined, one on 14t)i andoneon 18th Decem¬ 
ber and the trial then closed. Another 
point to be noted is that, when the pro¬ 
secution witnesses were examined on 6th 
December, they were not really reheard. 
Their statements recorded by Munshi 
Aminullah Khan were read out to them,, 
and admitted by them to be correct, the 
Magistrate merely asking such further 
questions as he thought necessary. This 
is by DO means a sufficient compliance 
with the requirements of S. 360, Crimi¬ 
nal P. C The whole of the proceedings 
before Lala Hari Cband seems to be irre¬ 
gular and unfair to the appellants, who 
liave been deprived of the benefit of 
counsel. The request of 14th December 
was a very reasonable one and might well 
have been allowed. The accused had a 
perfect right under S. 350 to demand 
that all of the prosecution witnesses 
should be re-summoned and reheard, 
i. e. that their evidence should be re¬ 
corded anew, nob merely that their for- 
mer statement should be read out to 
them. I accept the appeil, and setting 
aside the conviction and sentence and all 
proceedings in Lala Hari Chand’s Court, 
I direct that appellants be retried. Lala 
Hari Chand has been transferred from 
^fultan. The fresh trial will be by the 
District Magistrate or by such Magistrate 
as he may depute. Care must be taken 
to see that this time the provisions of 
S. 350, Criminal P. C., are properly ob¬ 
served. The accused will remain in the 
under trial lock-up pending retrial unless 
the District Magistrate should see cause 
to allow them out on bail. 

R.M./p.K. Appeal accepted. 
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Shah Din, J. 

Lochangir —Appellant. 

V. 

Sada others —Respondents. 

Second Appeal No. 2647 of 1917, De¬ 
cided on 28th May 1918, from decree 
of Dist. Judge, Gurdaspur, D/- 12th July 
1917. 

Punjab Tenancy Act (1887), S. 50—Wrong¬ 
ful dispossession of tenant—Suit for re¬ 
covery of possession—Limitation is one year. 

A person wrongfully dispossessed of his tenancy 
is bound to bring his suit for recovery of posses 
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Bvon in a Revenus Court within one year from 
the date of lus dispossession. IP 345 O 1] 

Balwant Jiai — for Appellant. 

Durga Das —for Respondents. 
Judgment —It is unnecessary to deal 
with this appeal on the merits, as I must 
hold, following? the recent Full Bench 
decision in Civil Reference No. 36 of 1917, 
Akbar Hussain v. Karm Dad (l), that 
since the plaintiff had been wrongfully 
dispossessed of his tenancy, he was hound 
to bring his suit in a Revenue Court for 
recovery of possession within one year 
Ifrom the dale of his dispossession under 
'S. 50, Punjab Tenancy Act. As he al¬ 
lowed the'period of one year laid down in 
S. 50, aforesaid to elapse without bringing 
a suit in a Revenue Court, he is now pre¬ 
cluded from seeking the same remedy in 
a civil Court. Upon this ground alone 
the appeal fails and is dismissed with 
costs. 

_R^ M. /r .K^_ilp 

“■(i) U918] 90 1918=48 I. 0. 8 (F. B.). 
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Scott-Smith and Wilberforce, JJ. 

Gordhan Das —Plaintiff—Appellant. 

V. 

Mt. Hukman and others— Defendants 
—Respondents. 

First Appeal No. 2464 of 1914 Deci¬ 
ded on 24th November 1919, from decree 
of Divl. Judge, Delhi, D/- Gth August 
1914. 

(a) H indu Law—Joint family—Mortgage by 
two brothers—One being minor—Notice of 
demand on major is sufficient notice to 
minor. 

In the case of a mortgage by conditioual sale 
by two brothers one of whom is a minor aod 
lives with his brother as a member of a joint 
Flindu family, a notice of demand received by 
the major for himself and as guardian of his 
minor brother is sufficient notice to the hitter. 

LP 345 C 21 

(b) Mortgagor and Mortgagee—Applica¬ 
tion to foreclose—Demand made not im¬ 
mediately before but some time previous to 
application—There is no defect invalidating 
proceedings. 

The mere fact ibat a demand does not im¬ 
mediately precede an application to foreclose a 
mortgage, but was made some lime previous to 
tbe application for foreclosure, is not a defect 
which would invalidate the proceedings held 
upon such application. LP 346 C ll 

Moti Sagar and Balwant Rai —for 
Appellant. 

Lakshmi Narain and Ralli for Res¬ 
pondents. 

Judgment, —In this case the plaintiff 
sued for possession by foreclosure of 
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mortgaged property. His suit was dis¬ 
missed on the ground tliat tlie foreclo¬ 
sure proceedings wore not regular and 
sufficient, no demand having been made 
for payment immediately before tho a[)- 
plication for notice of foreclosure. Tlio 
learned Judge cited Hazara Singh v. 
Muhammad Khan{\) ns an autliority 
that a demand immediately preceding 
the application for notice of foreclosure 
was necessary. On appeal before us coun¬ 
sel urges that the view taken in this 
judgment does not correctly represent 
tho law and that tho ratio decidendi of 
this judgment is also faulty. 

As counsel for the respondents has 
contended before us that there is no 
proof on the record of tbe service of any 
notice of demand, it is first necessary 
for us to discuss the evidence on this 
subject. The plaintiff states that many 
demands were made previous to the ap¬ 
plication for notice of foreclosure, which 
was dated 16th May 1911. Tbe apjdica- 
tioD contains a statement to this effect, 
though the relevant words have been 
omitted from the translation on p. 20 
of tho paper book. He relies however 
especially on a registered notice, dated 
30th August 1900, which was served 
upon Hira Lai for himself and as guar- 
dian of Kapur Chand, the other mort¬ 
gagor. There appears to us to he no 
doubt that this registered notice was 
received by Hira Lai. He is now dead, 
but there is reliable evidence as to his 
signature given by Sardari Mai. It was 
also contended by ^Ir Ralli for tbe res¬ 
pondents that the notice of demand was 
defective, inasmuch as Ilira Lai w'as not 
the guardian of the minor l^apur Chand. 
Tbe learned District Judge, citing Ras 
Mtini Dibiah v. Pran Kishen Das (2) 
and Lai Singh v. Gopal Das (3), con¬ 
sidered the service sulTi dent as the minor 
was living with his relation. In addi¬ 
tion to this, we notice that a guardian¬ 
ship application printed on p. 30 of the 
paper book shows that Hira Lai and 
Kapur Chand were living together and 
we may also note that this guardianship 
application was dismissed on the ground 
that Kapur Chand and Hira Lai formed 
members of a joint Hindu family. We 
consider therefore that there is no doubt 
that a registered notice of deman d wa s 

(1) (.19011 134 P. L. R. 1901. 

(2) 1184C-501 4 M. I. A. 892 (P.C.) 

(3) L18921 94 I\ R. 1892. 
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(served upon Hira Lai in August 1909, 
Kvhile as we have stated, the application 
for foreclosure was dated 15th May 
1911. We have next to consider whe¬ 
ther the delay in the making of the ap¬ 
plication is in any way fatal to the pre¬ 
sent case. 

In TJazara Singh v. Mul^ammad 
the main objection taken ap¬ 
pears to have been that no demand pre- 
jvious to the application for foreclosure 
Miad been made. This objection was up¬ 
held, and any further decision on the 
Liuestion of a demand immediately pre- 
jceding the issue of the application for 
foreclosure was unnecessary. The re- 
Imarks on this question therefore were 
'obiter. They were also not based upon 
any authority nor upon the Regulation 
of 1806. They were merely based upon 
the ground that the mortgage money 
would ordinarily vary in amount with 
the lapse of time and that the demand 
ought to be for the amount for which 
the notice was issued. We do not think 
that this ratio decidendi is sound, as in 
every case there must be some delay 
between the demand and the issue of tlie 
application for foreclosure, and there 
must therefore always be some variation 
between the amount demanded and the 
amount for which the notice is issued. 
Moreover, a mortgagor is in no v\ay pre¬ 
judiced by any delay between the de¬ 
mand and the application for foreclosure. 
Indeed, the delay is to his advantage as 
it gives him further opportunity to 
arrange for payment. Counsel for the ap¬ 
pellant has cited many other authorities 
in support of his contentions which we 
may notice briefly. In Bhcigirath v. 
Nath Mal (4) it was not considered 
necessary to state in the notice the pre¬ 
cise sum demanded. In Dalip Singh v. 
Jaimal Singh (5) a notice issued under 
the Regulation was nob considered de¬ 
fective merely because the amount due 
was wrongly stated. The same was the 
-decision in Barkat Ali v. Ali (6). These 
authorities are somewhat in favour of 
the appellant, but he does not really 
require their assistance, as there is no 
authority for the contention that a de¬ 
mand should immediately precede the 
application for foreclosure. 

Mr. Ralli for the respondents also 

<4) LlSOTl 105 r. R. 1907=184 P. W. R. 1907. 

•{5) L19101 8 I C. 555. 

(G) L19131 21 1. C. 643. 
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endeavoured to uphold the decision of 
the District Judge on the ground that a 
notice of the application for foreclosure 
was not served on a subsequent mort¬ 
gagee. This point was nob taken before 
the District Judge and there was no ob¬ 
jection by the subsequent mortgagee 
himself. Moreover, as pointed out by 
Mr. Mobi Sagar for the appellant, notice 
to a subsequent mortgagee is only neces¬ 
sary if there has been a complete assign¬ 
ment in his favour: Mulraj v. Sohha 
Ram (7). For the foregoing reasons we 
disagree with the decision of the lower 
Court and accepting the appeal, decree 
the plaintiff’s suit with costs in both 
Courts. 

r.m./r.K. _ Appeal accepted. 

(V) L1883] 31 P. B. 1883. 
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Broadway, J. 

Bano Mal —Defendant—Petitioner. 

V. 

Bano il/aZ—Plaintiff—Opposite Party. 
Civil Revn. Appln. No 490 of 1919, 
Decided on 6th November 1919, to revise 
order of Dist. Judge, Ambala. D/- lOth 
May 1919. 

fa) Limitation Act (1908), Art. 163 
plication to set aside dismissal of suit liled 
in wrong Court—Court has still no power to 

enlarge period. , j • v 

Tho provisioDS of Art. 163 , are intenaed to be 
strictly followed aud the Court bas do discretion 
to enlarge tbe period of $0 days therein prescri* 

Plaintifl’s suit was dismissed in default by the 
Muosif, 1st Class. Jagadhri. Plaintiff applied to 
have this erder of dismissal set aside within the 
prescribed period of limitation, but the Munsif 
bad only Second Class powers then and returned 
the application for presentation to tbe proper 
Court. Tbe plaintiff filed another application in 
the Court of tbe Senior Subordinate Tudge, 
Am'oala, after the expiry of tbe period of limita¬ 
tion: 

Held-, that tbe Court bad no power to enlarge 
the period and that tbe application must there¬ 
fore be dismissed: 35 I.C. 292, Foil. LP 3^7 C 2"! 

lb) Civil P. C. (1908), S. 151—S. 151 gives 
no new powers. 

Section 151 gives no new powers to tbe Courts, 
relating as it does merely to powers that are in¬ 
herent in all Courts. LP 347 C 2l 

(c) Civil P. C. (1908), S. 115—No adjudica¬ 
tion on question of law — Revision is com¬ 
petent. 

Where there bas been no adjudication on a 

question cf law but a distinct burking of the 

issue and a refusal cn tbe part of the Court to 
follow a statute of the legislature the 
Court will interfere in revision. LP 348 C IJ 

Manohar Lai —for Petitioner. 

Jagan Nath and Hira Lai for Oppo¬ 
site Party. 
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Judgment. —A suit iustiluboc.! by tlie 
respondent-plaintitT against tbo peti¬ 
tioner-defendant was dismissed in default 
on 8th Auj^ust 1918 by a Munsif of Jaga- 
dhri exercising First Class powers. On 
1st October 1918 the respondent-plaintiff 
filed an ai>plicatioa in the Court of the 
Munsif at Jagadhri asking for the order 
of dismissal in de-fault to bo set aside. 
On 1st October 1918 however the Munsif 
at Jagadhri had only 2nd Class powers 
and the application in question is said to 
have been returned to the respondent- 
plaintiff for presentation in the proper 
Court. On 2na October 1918. the res¬ 
pondent-plaintiff filed another applica¬ 
tion for the setting aside of tlie order of 
dismissal in default in the Court of the 
Senior Subordinate Judge at Ambala. In 
this second application reference^ was 
made to the fact that an application to 
the same effect had been filed at Jagadhri 
in the Couvt of the Munsif there on 1st 
October, bxTt had been returned for want 
of jurisdiction. This second application 
to which the first application was ap¬ 
parently appended w’as ssnt to Lala 
Munshi Bara, Junior Subordinate Judge, 
for disposal and on 24th February 1919, 
that officer held that the application for 
restoration was barred by the Statute of 
Limitation and dismissed it accordingly. 
Against this order of dismissal the plain¬ 
tiff-respondent preferred an appeal to 
the Court of District Judge at Ambala 
(Mr. Tap) who on lOth May 1919 accept¬ 
ed the appeal and returned the applica¬ 
tion to the first Court for disposal under 
O. 9, R. 9, Civil P. C. Against this order 
on appeal the defendant-petitioner has 
come up to this Court on the revision 
side and on his behalf I have heard Mr. 
Manohar Lai while Lala lagan Nath has 
addressed me on behalf of the plaintiff- 
respondent. 

The point for determination is a fairly 
simple one and but for the manner in 
which the learned District Judge has 
thought fit to deal with it, would not re¬ 
quire any lengthy judgment. The learned 
District Judge how'everhas thought fit to 
comment adversely on the manner in 
which the first Court dealt with the ap¬ 
plication and with the point of limita¬ 
tion. The strictures passed on the first 
Court are wholly erroneous and in ray 
opinion were uncalled for. The learned 
District Judge has chosen to deal with 
the matter from what he calls a common 


sense point of view an I in doing so has 
wholly disregarded tlio provisions of the 
Statute of riimitation. Indeed it ap- 
I>ears that ho liad deliberately disregard¬ 
ed them, for ho says: 

"It is trno that the law of limitation is an im¬ 
perative law. but I do not think wo should ap¬ 
ply the provision.s in the present case." 

The law being an imperative law the 
Courts have no option but to apply the 
said law when it is applicable. Here 
the first Court realized its duty and, re¬ 
cognizing the hardsliip that the applica¬ 
tion of the Statute of Limitation might 
cause, followed the law. The learned 
District Judge on the other liand while 
apparently realizing the same difficulties 
has chosen to ignore the existence of this 
particular statute, a position that he 
was not autlxorized to adopt. It has 
been repeatedly laid down that the pro¬ 
visions of Art. 1G3 are intended to bei 
strictly followed and that the Court hasj 
no discretion to enlarge the period ^ of| 
thirty days therein prescribed: vide 
inter alia. Sahib Ditta v. Roda (l). Tlie 
first application was filed on 1st October 
by applying the provisions of S. 4, Lim. 
Act had the application beeri made in the 
proper Court it would have been within 
time. As a matter of fact it was pre¬ 
sented to a Court not having jurisdiction 
and that Court very rightly and pro¬ 
perly returned it to the aiiplicant for 
presentation in the proper Court. This 
was the ultimate period that could be 
allowed and the second application made 
on the 2nd to tlie Senior Subordinate 
Judge was clearly out of time Makund 
Ram V. Ramraj (2). The learned Dis¬ 
trict Judge seems to have realized this 
difficulty and for that reason decided to 
ignore the Statute of Limitation and ac¬ 
cepted tlie appeal holding that the Mun¬ 
sif at Jagadhri on 1st October might and 
ought to have acted under S. 151, Civil 
P. C., and sent the papers to the Senior 
Subordinate Judge; and that therefore he 
(the learnel Distuot Judge) choso ap¬ 
parently to act under that section of the 
Civil Procedure Code. Now as a matter 
cf fact S. 151, Civil P. 0., gives no new 
powers to the Courts relating as it does 
merely to the powers that are inherent 
in all Courts. The Munsif, 2ad Class, 
Jagadhri. not having jurisdiction to en¬ 
tertain the gpplicabiori could not, unde^ 

(1) U9021 83 P.Il.‘1902. 

(2) tl916] 35 I.C. 292. 
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any inherent lowers he possessed or 
powers granted by S. 151, Civil P. C., 
have done other than what he did. The 
action of the learned District Ju4ge 
therefore was wholly nnwarranted. Lala 
Jngan Nath however referred me to 
Sayad Mir Shah v. Atar Singh (3), Fakir 
Chand v. Mt. Balkaur (4) and Ghasila 
V. Sultan (5) and contended that even 
when an-error of law had been commit¬ 
ted this Court would be very careful in 
exercising its revisional powers. I hive 
carefully considered those decisions and 
am in complete accord with them but, as 
pointed out by Mr. Manohar Lai, the 
circumstances in the present case are not 
■such as are contemplated by^ the said de- 
jcisions. Here there has been no adjudi¬ 
cation on the question of limitation but a 
distinct burking of the issue and a refusal 
'on the part of the learned District dudge 
'to follow a statute of the legislature. It 
'may be that to interfere will cause hard¬ 
ship to the plaintitf.respondent but for 
this he has himself to blame. I consider 
that the order of the le irned District 
Judge is wrong and is one which should 
he set aside and I accordingly accept this 
petition and setting aside the order of 
the District Judge, dated 10th May 1919, 
restore that of Lala Munshi Ram, Sub- 
ordinate Judge, dated 24th February 
1919. Parties will pay their own costs 
throughout. 

R.M./r.K. _ Petition accepted. 

(8) Ll‘J04l 06 P.R. 1904. 

(4) (.19011 19 P,R. 1901. 

(5) 119111 93 P.R. 1911=11 I.C. 445. 
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PETilAN, J. 

Vir Singh —Plaintiff—Appellant. 

V. 

Harnam Singh and o//iers —Defen¬ 
dants—Respondent?. 

Second Appeal No. 3096 of 1918, Deci- 
del on 4bh June 1919, from decree of 
Dist. Judge, Ferozepere, D/- 2l3t August 
1918. 

fa) Evidence Act (1872), S. 18—Facts ad¬ 
mitted must be taken to be established until 
presumption as to their truth is rebutted. 

What a party himself admits to be true may 
reasonably be premmed to be so, and, until the 
presumption is rebutted, ths fact admitted must 
be taken to be established [p 349 c 11 

(b) Specific Relief Act (1877), S. 42—Suit 
for declaration by reversioner of lunatic that 
certain property acquired by defendant be¬ 
longs to lunatic is maintainable. 

A suit by the immediate reverjiouer of .a 
lunatic for a doclaratiou that a mortgage ac¬ 


quired by the manager of the lunatic's estate in 
his own uame belongs to the lunatic is main* 
tainable. [p 349 c 2 ] 

Durga Das —for Appellant. 

Brij Lai —for Respondents. 

Judgment. —The facts necessary to 
be stated for the purposes of this second 
appeal are that one Faujdar Singh had 
three sons, Vir Singh (plaintiff), Punjab 
Singh the father of Harnam Singh and 
Viriam Singh (defendants), and Dana, a 
lunatic. Harnam Singh was appointed 
the manager of the estate of his uncle 
Dana, the lunatic. Faujdar Singh left 
property and Dana succeeded to one-third, 
whilst Harnam Singh and Viriam Singh 
succeeded to one-third jointly through 
their father Punjab Singh. Harnam 
Singh and Viriam Singh advance! money 
on a mortgage iu their own names and 
Vir Singh instituted a suit in which he 
prayed for a declaration that Dana, his 
brother, was entitled to a half-share in 
the mortgage rights in the mortgage so 
entered into, on the ground that the 
money was advanced out of the income 
of the ancestral property hold jointly by 
the defendants and their uncle Dana, 
and he further alleged that his rever¬ 
sionary right to tins property of Dana, 
a childless lunatic, was affected prejudi¬ 
cially. Incidentally the accounts of 
Harnam Singh were attacke.d. The 
defendants denied the claim and asser¬ 
ted that the money was their own and 
they were solely entitled to the rights 
under the said mortgage The defen¬ 
dants also pleaded that the plaintiff had 
no locus standi. The first Court held 
that plaintiff coul 1 maintain the suit 
if it could he sho^n that D.ina had a 
share in the mortgage rights, but 
that plaintiff ha 1 failed to prove this 
condition, an! that a previous almission 
of Harnam Sing’n was insufficient because 
it was nob supported by evidence and 
did nob amount to an estoppel. The 
Court therefore dismissed the suit. The 
lower appellate Court, which had already 
expressed an opinion on the matter in 
the course of the lunacy proceedings, 
suggested that the appeal should be 
transferred and, stating that no further 
evidence had been produced since his 
previous decision, dismissed the appeal 
on the ground that the plaintiff had 
failed to prove that Dana had any share 
in the mortgage. I find however that 
neither in the previous proceedings nor 
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in the appeal did the lower appellate 
Court consider the effect of the admis¬ 
sion of Harnam Singh which is an easen- 
tial point in the case. 

For the respondents a preliminary 
objection is raised th\t the appellant has 
no locus standi to maintain the suit be¬ 
cause under S. 42, Speoilic Relief Act, a 
plaintiff is entitle I to sue for a deolara- 
tion in respect of his own title or right, 
and not that of a third party as in this 
ease, that such right must relate to a 
present subsisting right and that a plain¬ 
tiff is not entitled to ask for an opinion 
as to title. For the appellant it is con- 
ten led that any friend of a lunatic can 
sue when the estate of the latter is be¬ 
ing shown less than it is by the manager 
of the estate and that, in the present 
case, the plaintiff is suing in his own in¬ 
terests as a reversioner. On the merits 
the appellant contends that the lower 
appellate Court has ignored a- previous 
admission of Harnam Singh to the effect 
that Dana had a half share in the mort¬ 
gage. and that it should not have been 
presumed that the money was solely that 
of the defendants in view of the fact that 
the defendants and Dana lived together 
and that their property was managed 
jointly, that the income of Dana was equal 
to that of the two defendants jointly 
and that Harnam Singh wvs not showing 
what had become of Dana’s income, tt 
is further pointed out that Dana had 
practically no expenses whilst the defen¬ 
dants had families to support. 

In ray opinion the first Court did not 
realize the,effect of an admission and the 
judgment of the District Judge is vitiated 
by his having totally ignored the admis¬ 
sion. Their Lordships of the Priv^ 
Council in Chandra Kunwar v. Chau- 
dhri Narpat Singh (l) have explained 
the effect of an admission as being that 
what a party himself admits to be true 
may reasonably be presumed to be so, 
land, until the presumption was rebutted, 
■the fact admitted must be taken to be 
established. The judgment in Lai Shah 
V. Him Lai (2) is to the same effect. I 
hold therefore that the burden of proof, 
at least so far as Harnam Singh is con¬ 
cerned, was on him to prove that the 
income from Dana’s share of the property 
had not been advanced on the mortgage 
to the extent of half as previously ad- 

(1) L19071 29 All. 184 (P. C.)“ 

(2) [1917] 1C6 P.R. 1917=41 I. C. 163. 


mitted by him. Ho lias totally failed to 
prove this Tliongh this admission is 
not evidonco against Viriam Singh, it is 
clear that ha hvi all along been taking 
a minor part in the transactions of the 
family and svich evidence as exists must 
bo receive 1 and julgod in the light of 
Harnam Singh’s almission. I hold tliorc- 
fore that Dana has a half-share in the 
mortgage. The contention that any per- 
son can institute a suit to vindicate the 
rights of a lunatic lias nob been arguo<l. 
In tho present case the plaintiff is ask¬ 
ing for a declaration to safeguard his' 
own rights as a jovorsioner to Dana. 
Uis right is a subsisting present one 
Tho test is the present capacity of the 
plaintiff to take possession, if tho pos-i 
session were to becorna vacant by fchel 
death of D.ina, and lie certainly would* 
bo entitle! to immediate possession of, 
his share. For the above reasons, I ac-' 
copt the appeal, set aside the decree of 
the lower appellate Court an l grant tho 
appel! ant the relief claimed with costs 
throughout. 

n.M ,'R.K. Appeal accepted. 

A. I. R 1920 Lahore 349 
MartinEAU, J. 

Panna Lai —Petitioner. 

V. 

Hniperor —Opposite Party. 

Criminal Revn. No. 832 of L910, De¬ 
cided on llbh February 1920, from order 
of Sessions Judge, Ambala, Df. 25bli 
March 1919. 

Penal Code (1869), S. 182—False informa¬ 
tion given to p'jblic servant v/ith intention 
mentioned in S. 182 is punishable whether 
inforination is volunteered or made in answer 
to questions put. 

Any false iafocoiatioa given to a public ser¬ 
vant with the intantion mentioned in S. 162, 
I. P. 0., is punishable nnder that fecbioii whe¬ 
ther the information is volunteered by the in¬ 
formant or given in answer to questions put to 
him. 

On being questioned by a Deouty Superinten¬ 
dent of Police petitioner made an allegation 
against a Sub-Inspsotor of tho latter having ac¬ 
cepted a bribe. This allegation was found to be 
false to tho knowledge of tho petitioner: 

Held', that the petitioner was guilty of an 
oSence under S. 182, I. P. 0. [P 350 C 1, 2] 

Tek Chand —for Petitioner. 

Judgment. —The petitioner Panna 
Lai, a Municipal Commissioner of 
Sadhaura, in the Ambala District, has 
been convicted of an offence under S. 182, 
I. P. O. On 20th November 1917 ho 
wrote a letter to the Deputy Inspector- 
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General of Police, in which he said that w’hich ib was held that the term “infor- 
the Sub-Inspectov of Sadhaura and other mation” in 'S. 182, I. P. C., means in¬ 
persons were looting the people and that formation that is volunteered, and is 
he was ready to prove this to the Deputy nob intended to apply to a statement 
Inspector-General and the Superinten- made in answer to questions pub by a 
dent. The Deputy Inspector General public servant. Now, in the first place, 
forwarded the letter to the Superinten- it is to be observed that the statements 
dent of I'olice for recording Panna Lai s which had been male in that case were 
statement and for necessary action, and made to a police officer in an investiga- 
the Superintendent passed it on to the tion under the Criminal Procedure Code, 
Deputy Superintendent, Khan Sahib and the learned Sessions Judge has 
Khan 'Ahmad Khan, for taking state- rightly held that the ruling is. on that 
rnents. The Deputy Superintendent, on account, inapplicable, as a witness exam- 
13th December, recorded the statement ined by a police officer under S. 161, 
of Panna Lai who made allegations as to Criminal P. O., is bound to answer the 
bribes having been taken by the Sub- questions put to him, whereas in the 
Inspector, and mentioned, among others,-* present case Panna Lai was not bound 
a bribe of Ks. 5C0, taken from one Mittar to make a statement when questioned by 
Sain It is in respect of this last state- the Deputy Superintendent, who was 
ment that the petitioner has been con- making only a departmental inquiry and 
victed, the Courts below finding that not an inquiry under the provisions of 
the information as to the Sub. Inspector tb© Code. 

having taken a bribe from Mittar Sain In the second place, with all respect 
was false, that the petitioner believed it for the opinion of the learned Judge who 
to be false, and that, by giving that in- decided the case cited above from the 
formation, he intended to induce the Punjab Law Reporter, I am unable to 
Deputy Superintendent of Police to use agree with his construction of the term 
his lawful power to the injury of the information in S. 182, I. P. C. He 
Sub-Inspector. points out that a person is not liable to 

The case has been carefully considered be prosecuted for perjury for having 
by the learned Sessions Judge, and I see made a false statement to the police, and 
no reason to differ from his findings on b© argues that, as S. 162, Criminal P. C., 
the facts, namely that the petitioner’s provides that the statement, if taken 
statement as to the Sub-Inspector having down in writing, cannot be used as evi- 
leceived a bribe from Mittar Sain was dence, it would be an evasion of the law 
false, and that the petitioner believed if the statement could be made the hasp 
it to be'false It is contended that the of ^ charge under S. 182, I. P. O. The^ 
Sessions Judge was wrong in ignoring faot that a person cannot be held guilty[ 
evidence as to other nribes alleged to of perjury for making a false statement 
have been taken by the Sub-Inspector, when questioned by a police officer under 
but I entirely agree with the learned 5- 161, Criminal P. C., appears to me to^ 
Judge that such evidence is irrelevant oe no reason for holding that he cannotj 
in this case, which is confined to the be convicted of an offence under S. 182,1 
matter of the bribes said to have been I- P* C., in respect of that statement, if 
given by Mittar Sain. The question it is shown that he made the statement 
arising for consideration is, whether the with the intention or knowledge men-l 
petitioner is entitled to be acquitted tioned in the section. As regards 
either: (l) because the statement which S. 162, Criminal P. C., the proviso to 
he made to the Deputy Superintendent in the section makes it clear that the 
regard to the bribe was not volunteered, prohibition against using the statement 
but was made in answer to questions: recorded by the investigating officer 

or (2) because the Deputy Superintendent evidence applies only to the use of 

had no power to take action against the the statement as evidence in the case 
Sub-Inspector on the statement made to iu the investigation of which the state- 
him, but had authority only to record ment was made. 

statements. With regard to the first There is nothing to prevent the state- 
point, the learned counsel for petitioner ment from being used as the basis of a 

_ 'P'^ rnyeror (l). in charge under S. 182, I. P. C., against the 

( 1 ) A. 1. R. 1914 Lah, 8G0=25 I. 0. 978. person who made it. 
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Chinyia Huynayia v. Emperor (2) has 
been cited, in which it was hold that a 
statement made under S. 1G2, Criminal 
P, C., in answer to questions put by a 
police othcer, cannot be made the basis of 
a prosecution under S. 211, I. P. C. Put 
from this it would not follow that the 
person makin*^ the statement could not 
be convicted of an otTence under S. 182, 
for a»is pointed out in JEtayan Kutti v. 
Emperor (3), there is a clear distinction 
between making a false charge, which is 
the otTence dealt with in S. 211, and 
giving false information. In Queen- Em¬ 
press V. liamji Sajaharao (l) it was held 
that any false information given to a 
public servant with the. intention men¬ 
tioned in S. 182, I. P. C., is punishable 
under that section whether the informa¬ 
tion is volunteered by the informant 
or given in answer to questions put to 
him. 

This is, in my opinion, a correct view 
of the law, there being nothing in the 
section itself to show that the word in¬ 
formation” was meant to be restricted to 
information that is volunteered. I come 
now to the second point, which relates to 
the question of intention and knowledge. 
Mr. Tek Chand relies on Queen v. 
Periannan (5), in which it was held that 
S. 182, I. P. C., does not apply where the 
public servant misinformed is only com¬ 
petent to pass on the information, and 
the powers to be exercised by him cannot 
tend to any direct or immediate prejudice 
of the person against whom the informa¬ 
tion is levelled. That case is however 
distinguishable from the present one. 
The authority of the Deputy Superinten¬ 
dent of Police was not limited to passing 
on to the Superintendent the information 
which the petitioner gave him. He had 
power to record statements,.and on being 
told by the petitioner that Mittar Sain 
had given a bribe to the Sub-Inspector, 
be was competent to take the statements 
of Mittar Sain and the Sub-Inspector 
and of the persons mentioned by the 
petitioner as having knowledge about the 
matter. It would in fact, have been 
natural for him to make such an inquiry, 
and whatever the petitioner may have 
intended, it cannot be doubted that he 
knew it to be likely that his allegations 

(2) [19081 31 Mad. 606. 

3) [19031 26 Mad. 640. 

4) LISBO) 10 Horn. 124. 

(6) [1882] 4 Mad. 241. 
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about the bribes would leal the Deputy 
Superintendent to make an inquiry into 
the matter. 

Even if it can be said tliat, in making 
such an inciuiry, the Deputy Suj)orinten- 
dent would not have l)eeii using hi3j*ower 
to tlio injury of tlie Sub inspsetor (since 
“injury,” as defined in S. 44, I. V. C.^ 
results only when harm is caused il¬ 
legally) the inquiry was certainly calcu¬ 
lated to cause annoyance to the Sub-Ins¬ 
pector, and this is sufficient to justify the 
conviction. Tlie petitioner, by giving to 
the ITeputy Superintendent information 
which was false, and whicli he believed 
to be such, knowing it to l)e likely tliat 
he would thereby causa the Deputy 
Superintendent to use his lawful power 
to the annoyance of the Sub-Inspector of 
Sadbaura, committed an offence under 
S. 182, I. P. C. I accordingly dismiss 
the application. 

R.M./r.K. Petitioyi dismissed^ 
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■WiLBERFORCE, J. 

Amir • Khan —Judgment-debtor—Peti¬ 
tioner. 

V. 

Lahori Mal —Decree-holder—Opposite 
Party. 

Civil Revn. No. 852 of 1918, Decided 
on 3rd February 1919, from order of 
Senior Sub-Judge, Hoshiarpur, D/- 26th 
August 1918. 

Punjab Alienation of Land Act (1900),. 
Ss. 2 (3) and 16—Trees standing on agrtcul' 
tural land are “land.” 

Trees boloagtug to a member of au agricultural 
tribe aod situated on agricultural laud are inclu¬ 
ded in the definition of “land” and are therefore 
not liable to sale in execution of a decree against 
an agriculturist. fP 352 C 1} 

Niaz Muhammad —for Petitioner. 

Eaqir Chand —for Opposite Party. 

Judgment. —In this case the decree- 
holder has, in execution of his decree ap¬ 
plied successfully to the lower Courts for 
the sale of a share in a grove of manga 
trees belonging to a member of an agri¬ 
cultural tribe and situated on agricultural 
land. The lower appellate Court baa 
held that such trees cannot come under 
dednition of “land” and are liable to at¬ 
tachment and sale. Against this decision 
a second appeal has been preferred. 

I have recently decided a similar case 
in Civil Revision No. 775 of 1918: Rulia 
Ram V. Sultan Khan (l), and in that 

(1) A. I. R. 1920 Lah. 7=54 I. C. 38. 
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I have held tliab the de&nition of “land" 
in the Punjab Alienation of fjand Act 
includes the trees standing thereon. The 
arguments of counsel in the present case 
jin no way make me in any way doubtful 
!of the correctness of the decision referred 
(to. The only contention to which I need 
refer specitically is that it is urged that 
in other sections of the Alienation of 
Land Act the word Tand" obviously does 
nob include trees. X^or instance under 
S. 3 there are wide restrictions placed 
on the sale of land bv a member of an 
agricultural tribe to a non agriculturist, 
and it is contended that the word land” 
as used in that section cannot possibly 
include trees and that their sale is al¬ 
ways competent without the sanction of 
the Collector. This argument is un¬ 
doubtedly a plausible one, but I do not 
think it has any real bearing on the case. 
Xt is true that members of agricultura 
tribes commonly sell timber wjt ou le 
sanction of the Collector. Xt is poasi > o 
also that sales may take place of standing 
trees with the intention that the pur¬ 
chaser shall continue to reap the fruit 
therefrom. It is by no means clear, how- 
ever that such sales are permitted by the 
Act. For instance, dates are just as 
much the produce of the land as wheat 
and under S. 15 no alienation of the pro¬ 
duce of the land is lawful for more than 
one year. I do not consider therefore 
that the legislature intended to give per¬ 
mission to members of agricultural tribes 
to sell trees, except as timber apart from 
the land. Xt could nob have been inten¬ 
ded that a member of an agricultural 
tribe owning a thickly planted grove of 
mango trees could sell the trees to a non- 
agriculturist with a view to the purchaser 
enjoying the permanent benehb of tlie 
fruit. In such cases the land itself is of 
no value, as no crops can be grown and 
a sale of the permanent rights of the trees 
would be for all practical purposes a sale 
of the land, and in my opinion such a 
sale would be prohibited not only by S, 15 
but also by S. 3. I therefore Bnd no 
reason to differ from my previous deci¬ 
sion, and accepting the application for 
revision set aside the order for tbe sale 
of the trees. I give applicant his costs 
of these proceedings in all Courts. 
r.M./r.K. Petition accepted. 
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Broadway. J. 

Prabh Dayal-Kishen Chand Defen¬ 
dants—Petitioners. 


V. 

Hari Chand-Sobha Plaintiffs— 

Opposite Parties. 

Civil Revn. Petn. No. 500 of 1919, 
Decided on 5th November 1919, from de¬ 
cision of Judge, Sm. Cause Court, Amrit- 
sar, D - 18th March 1919. tia_ 

(a) Contract Act (1872), Ss. 113 ana 
Buyer can refuse to take delivery of good* 
of different denomination. 

A buyer is entitled to refuse to take delivery ol 
goods when they do not answer to the descrip¬ 
tion in the contract and U not liable 
damage* which the vendor may °° 

account of .such refnsal. iJ 

(b) Civil P. C. (1908). S. 115—Court should 
interfere only to promote ends of justice. 

It is purely difcretiouary with the High Court 
to exercise its revisional powers. The broad rule 
is that this Court should nob interfere to perpe¬ 
tuate iniustico but only to promote t'le ends of 
Justice. [X* 11 

Sewa Bam Singh—ior Petitioner. 

Tek Chand—ioT Opposite Party. 

Judgment. —The suit out of which 
this petition has arisen was instituted by 


1 *n 


tiffs-respondents, against the firm of Prabh 
Dyal-IC isiaen Ghaod, petitioners-defen- 
dants, for the recovery of Rs. 369-9-3 on 
account of damages for breach of contract. 
The facts briefly are these : The plaintiff 
firm alleged that the defendant firm had 
purchased from them five cases of muls 
at a fixed rate per piece. A sum of 
Bs. 5,800 was deposited by the peti- 
tioners-defendants with one Ghumandi 
Mai, and it was alleged by the ])laintiff 
firm that an agreement was entered into 
whereby the cases were to bo opened 
and an'allowance or discount made for 
any "cut” pieces they might contain. 
Four cases were opened accordingly and 
only five "cut” pieces were discovered, 
for which the defendant was not charged. 
Ghumandi Mai handed over Rs 4,400 to 
the plaintiffs as the price of four cases, 
but as the hour was late the defendants 
went away promising to return on the 
following day to take over the contents 
of the fifth case, but failed to do so. The 
plaintiff firm thereupon gave notice to the 
defendants and, in due course, sold the 
contents of the fifth case for Ks. 931-3-6. 
bringing the present snit for the diffe¬ 
rence by way of damages. 

The defendant firm admitted having 
taken the four cases, but alleged that the 
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real arrangemenb was that if fche goods 
did nofc agree with the hills produced by 
the plaintiff firm, delivery was not to be 
taken. It was alleged that the goods did 
not agree with the bills and that delivery 
was therefore refused and the plaintiff 
firm was called upon to take back the 
four cases, but on their failure to do so, 
their contents wore sold at a loss of 
Rs. 1,700. 

The payment of Rs. 4,400 by Ghu- 
mandi Mai was alleged to have been 
collusively obtained. The Judge, Small 
Cause Court, has held that the plaintiffs’ 
allegation was correct and has decreed 
the suit. Hence this petition. For the 
petitioners Mr. Sewa Ram Singh conten¬ 
ded that inasmuch as 93 out of 146 pieces 
in the fifth case were found to be “cut” 
pieces, the petitioners were not bound to 
take delivery and could not be compelled to 
do so. Reference was made to Ss. 113 and 
118, Contract Act.and to Secy, of State 
v. Mr, Johnson (l), Boisogomoff v. Na- 
hapiet Jute Company (2), Mitchell Reid 

Co. V. Buldeo Dos Khettry (3) and Peer 
Mahamad Rowtherv. Dalooram Jaya- 
narayan (4). On the other hand Mr. Tek 
Chand for the respondents urges that 
this Court should not interfere on the 
revision side, even if the Court below 
had committed an error in law, inasmuch 
as substantial justice had been done. He 
cited Ghasita v. Sultaji (5), Hardial v. 
Kanshi Ram (6) and Dholan Das v. 
Ralya Shah (7). With the principles 
enunciated in these decisions I am in 
complete accord. It is purely discre¬ 
tionary with this Court to exercise its 
revisional powers, and each case has to be 
decided in its own peculiar set of circum¬ 
stances. It is therefore not necessary to 
discuss the said decisions. The broad 
rule is that this Court should not inters 
fere to perpetuate injustice but only to 
promote the ends of justice : Sayad Mir 
Shah v. Atar Singh (8). Mr. Tek Chand 
further contended that inasmuch as the 
petitioners had taken delivery of four out 
of five cases, they were compelled to take 
the fifth as held by the Court below. The 
oase being of the nature of a small cause, 

(1) 118881 79 P. R. 1888. 

(2) C19021 29 Cal. 323«6 O. W. N. 496. 

(3) [1888 16 0al. 1. 

(4) [1918] 47 I. 0. 655. 

(5) [1911] 93 P. R. 1911=11 I. 0. 445. 

(0) [1903] 113 P. Ii. R. 1903. 

(7) [1898] 85 P. R. 1898. 

,(8) [1904] CG P. R. 1904. 
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it was not necessary to settle any issues. 
At a late stage of the case the plaintiffs- 
respondents applied to tlie Court for the 
issue of a commission to enquire into the 
existence of a “mercantile usage,” which 
it was alleged existed and by whioli a 
buyer was bound to take delivery of 
goods, being allowed a discount for cut 
pieces. Counsel for the petitioners-de- 
fendants objected on the ground that no 
“usage” had been set ui\ and the Court, 
accepting this contention, rejected the 
application. In the judgment tlie learned 
Judge stated tlie first point for determi¬ 
nation in the following words : 

“Can a buyer be compelled to take de¬ 
livery of goods containing cut pieces?” 
and decided this point as a matter of 
“usage” established on the record. Mr. 
Tek Chand contended that this was justi¬ 
fied, as the words used by the Court were 
wide enough to include the question of 
“usage” and there was evidence on the 
record on which such a finding could be 
based. On the other hand, Mr. Sewa Ram 
Singh contended that no “usage” having 
been alleged and no mention of such 
“usage” having been made in the pleas, 
the Court below had erred materially in 
deciding this point in the manner it has 
done. Further, he contended that the 
evidence on which the finding had been 
based related only to retail transactions, 
and not to wholesale ones as in the pre¬ 
sent case. To my mind there is some 
force in this. It seems to me that what 
was contracted for was the purchase and] 
sale of whole i)iece3 and that the defen-j 
dants-petitioners were not bound to ac-j 
cept “cut” pieces. Having found five; 
“cut” pieces in the four cases for which^ 
they were not charged (according to the 
plaint) they were not bound to take over 
the fifth case, merely accepting the dis¬ 
count or allowance for the 93 cut pieces. 
The allegation that the defendants-peti- 
tioners repudiated their arrangement be¬ 
cause the price had gone down may be 
correct. The question really is whether 
in law they acted within their rights. 
Admittedly the fifth case contained more 
than half of “cut” pieces, which was a 
very considerable variation in the des¬ 
cription of the goods contracted for and, 
it seems to me therefore that the present 
is not one of those cases in which sub¬ 
stantial justice has been done and which 
does not call for interference by this 
Court. A suggestion was made by Mr. 
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Tek Chand that an enquiry might now be 
ordered under O. 41, H. 25, Civil P. C., 
as to this “mercantile usage.’’ 'Whether 
or not this mercantile usage is in exis¬ 
tence, it has clearly not been established 
in the present case and having regard to 
the fact that it was not pleaded specifi¬ 
cally, I do not think I should be justified 
in allowing the plaintiff-respondents a 
further opportunity of proving it at this 

stage. , , . j 

I accordingly accept this petition and 

setting aside the decree passed by the 

Court below, dismiss the plaintiffs suit 

■with costs throughout, 

r.M./b.K. Petition accepted. 


DiwAN V. Jagta (Broadway, J.) 
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Broadway, J. 

Diwan —Plaintiff—Appellant. 

V. 

Jagta and ot/iers—Defendants—Res- 

^ Second Appeal No. 889 of 1919, Deci¬ 
ded on 18th .July 1919, from decree of 
Dist. Judge, Jullundur, D/- l8th Febru- 

A.CI (1908), S. 26—Easement 
—Open user of a right of way for 20 year* 

Right should be presumed. 

An open user of a right of way continued 
\ 9 ithout interruption for a period of over 20 years 
and not shown to be attributable to permission 
or sufferance on the owner’s part is pnma fa<nG 
evidence of enjoyment as of right within the 

meaning of S 2C. ^ 

(b) Civil P. C. (1908). S. 100—Failure to 

make presumption allowed by law amounts 

to error of law. 

The failure by a Court to make a presump¬ 
tion allowed by law amounts to an e«or of law. 

Jagan Nath—iov Appellant. 

Ghulam Rasul —for Respondents. 

■ Judgment. —The plaintiffs Diwan and 
Gulab instituted a suit against Jagta and 
others claiming that they had a right of 
way to a well, known as Jandwala, which 
the defendants had recently obstructed, 
and therefore they claim a perpetual in¬ 
junction preventing 'the said defendants 
from obstructing the road. It has been 
held by the Courts below that the well 
known as .Jandwala has been in existence 
for over 20 years. The plaintiffs and the 
defendants are apparently cosharers in 
this well. In order to gain access to this 
well from a road running between Muli 
and Brik it is necessary for the plaintiffs 
to go across ‘certain fields belonging to 
some of the defendants. The Courts 
below have held that this road has been 


in existence for over 20 years, ever sinc& 
the well came into being. The trial Court- 
dismissed the plaintiff’s suit however on 
the ground that this road is not entered 
in the revenue papers, and in the absence 
of such an entry the Court found it im¬ 
possible to hold that the existence of 
this road had been ‘entirely proved. 
The learned District Judge considered 
that the absence of an entry in the re¬ 
venue record of this road was immaterial 
as it was not a public but a private one. 
From an examination of th.e plan on the 
record. Ex. P-1, the learned District 
Judge came to the conclusion that it was. 
difficult, if not impossible, for the plain¬ 
tiffs to take their cattle to this well 
without using the disputed _ roadway. 
He however held that the plaintiffs had 
not proved that they had been using this 
road without let or hindrance for more 
than 20 years as of right. From these 
findings it will appear that the Courts 
below have agreed in holding that this 
road is practically the only road by which 

the plaintiffs can gain access to the well 
in which they are cosharers. They have 
also held that this road as well as the 
well have been in existence for more 
than 20 years and that the plaintiffs have 
been using the said road for the purpose 
of getting to their well. The learned 
District Judge has held however, that. 

this user was not as of right. 

On behalf of the plaintiffs-appellants 
Mr. Jagan Nath has referred me to Gale 
on Basements, Kyinan v. Set Lai (1) and 
Rana Ganpat Singh v. Kangra Valley 
Slate Company ^(2), and has contended 
that the term “as of right” does not 
necessarily imply an original grant, but 
that when user of a roadway has been 
established for a period of over 20 years- 
—user effected without force, secrecy or 
evasion and not dependent upon the con¬ 
sent of the defendants —the inference to- 
be drawn according to law is that a user 
was a user as of right. On the other 
hand Mr. Ghulam Rasul for the re^on- 
dents has referred me to Baroda 
Karmakar v. Sreenath Sil (3), Shaikh 
Khoda Buksh v. Shaikh TajuddinW, 
Meser Mullick v. Hafi^uddi Mullick\^. 
and Maho mpd Ali v. Joog ul Ram (faj- 

8 I. 0. 1196. 

62 P. B. 1898. 

18 I. 0. 211. 

8 0. W. N. 359. 

(5) L19111 9 I. C. 965. 

(9J t.18703 14 W. R. 124. 


(1) L1910 

(2) U893‘ 

(3) 1.1913 

(4) [1904 
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Ram Nath v. Sundab Das (Rattigan, C. J.) 


His contention is that the law in England 
and the law in India are dilTerenb and 
tliat the inferences contended for by Mr. 
Jagan Nath, though permissible under 
the English law, are not so in tiiis coun¬ 
try. The authorities cited by him do not 
however appear to me to go quite as far 
as Mr. Ghulam Rasul would wish. In 
Baroda Kant Karmahar v. Srcenath Sil 
(3) the right claimed was to use a path¬ 
way which lay through the courtyard of 
the defendants’ bari close by their dwell¬ 
ing house and kitchen and not far off 
from a tank used by the female members 
of their families. The learned Judges of 
the Calcutta High Court who decided 
that case held that when, on the facts of 
that case, the Court below had held that 
the inference to be drawn was that the 
user was permissive, they were unable 
to say that this finding was opposed to 
any principle of law. 

In Shaikh Khoda Baksh v. Shaikh 
Tajuddin (4), Banerji, J., held that in a 
suit to establish a right of way the pro¬ 
priety of the English rule that the pre¬ 
sumption from user should be that it is 
of right must depend upon the circum¬ 
stances not only of each particular case 
but also of each particular country, re¬ 
gard being had to the habits of the people 
of that country. With this decision I 
have no quarrel. It does not however 
seem to me to rule out the presumption 
that may be drawn under the law. Simi¬ 
larly Mahomed Ali v. Joogid Ram (6), 
may be distinguished. In Rana Gan- 
pat Singh v. Kangra Valley Slate Com¬ 
pany (2), Chatterjee and Anderson, JJ., 
held that the principle of the English 
law regarding the presumed dedication 
of a road to the public arising from user 
of such road by the public being founded 
on reason and common sense and con¬ 
ducive to public convenience is applica¬ 
ble to India. It seems to me that simi¬ 
larly the presumption arising out of user 
in a case like the present would be the 
same, having due regard to the habits of 
the people of this country. In Kyinan 
V. Set Lai (l) it was held that when a 
right of way has been used peaceably and 
openly without interruption for 20 years 
its user as of right might be legally in¬ 
ferred: see also Sahib Diita v. Daya 
Singh (7). It seems to me that an open 
user continued without interruption for 
a period of over 20 years, and not shown 
(7) i:i909] 3 I. 0. 271. 


to be attributable to permission or suffer¬ 
ance on the owner’s part, is priina facie 
evidence of enjoyment as of rigiit witliin 
the meaning of S. 20. Lim. Act. fa the 
present case it has been foun.l that the 
plaintiffs have got a riglit of easement as 
of necessity for the trial Judge, after an 
inspection of the spot, came to the con¬ 
clusion tliat the roal claimel by tlie 
plaintiffs was the only road that they 
could use to gain access to tlie well. As 
I read the judgment of the learned Dis¬ 
trict Judge he holds that this road has 
been used without lot or hindrance for a 
period of 20 years, but ho lias failed to 
draw the inference that the user was as 
of right. It seems to me that in failing 
to make this presumption or to draw this 
inference he has erred in law. I therefore 
accept the appeal with costs and grant 
the plaintiffs a decree as prayed. 

r.m./r.k. Appeal accepted. 
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Rattigan, C. J. 

Ram Nath and others —Plaintiff’s—Ap¬ 
pellants. 

V. 

Sundar Das — Defendant — Respon¬ 
dent. 

Second Appeal No. 223 of 1919, Deci¬ 
ded on I8th December 1919, from decree 
of Addl. Dist. Judge, Jullundur, D/- 31st 
October 1918. 

Limitation Act (1908), Arts. 62, 97 and 116 
—Possessory mortgage— Mortgagee failing 
to get possession—Suit for refund of mort¬ 
gage money—Contract originally genuine but 
consideration failing subsequently—Art. 97 
read with Art. 116 held applicable. 

Defendant, an adna maltk, mortgaged certain 
land with possession to plaintiff for Rs. 500 on 
30th August 1912 and agreed to refund the 
money in case the mortgagee lost possession for 
some legal defect in the owner's title. The land 
being in possession of various persons who re¬ 
fused to allow plaintiS to get possession, be, on 
19lh April 1913, brought a suit against the mort¬ 
gagor and one ‘A for possession of such part of 
the lands as was in A’s possession. This suit 
having been dismissed, plaintiff sued for refund 
of his money with interest. It was found that 
there was a genuine contract of mortgage at the 
time when it was efiectcd but that consideration 
failed subsequently: 

3eld: that under the ciroumstances Art. 97, 
read with Art. 116, was applicable to the case. 

[P 357 G 1] 

Jagan Nath —for Appellants. 

Fakir Chand —for Respondent. 

Judgment. — The Additional Judge, 
while deciding upon the merits in plain¬ 
tiff’s favour, has held that his suit is 
barred under Art. 62, Lim. Act, and has 
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dismisseil it with costs throughout. The 
facts briefly are that Mahant Sundar 
Das, defendant, as adna malik, mortgaged 
74 kanals 17 marlasofland to Milkhillal, 
plaintiff, for Rs. 500 on 30th August 1912. 

It was agreed that the mortgagee should 
be given possession of the land and also 
that if for some legal defect in the owner’s 
title the mortgagee lost possession of the 
laud, he should be entitled to claim a 
refund of the purchase-money from the 
mortgagor. The land happened at the time 
to be in possession of various persons who 
refused to allow plaintiff to get posses¬ 
sion of any part of it, and as a result 
plaintiff, on 19th April 1913, brought a 
suit against the mortgagor and one Attar 
Singh for possession of such part of the 
land mortgaged as happened to bo in 
Attar Singh’s possession, this being re¬ 
garded as a test case which would apply 
to all who held land mortgaged to the 
plaintiff. Plaintiff’s suit was dismissed 
by order of the Munsif, 2nd Class, dated 
29th November 1913, and the ground 
upon which the Munsif decided the case 
was that there was no bona fide mort¬ 
gage between the plaintiff and Sunder 
Das, and that the two were acting in col¬ 
lusion, Sundar Das’s object being to eject 
the proprietors from the land through 
plaintiff. The groundupon which this con¬ 
clusion was based was that the mortgage 
deed contained a covenant to the effect 
that the mortgagor would bear all ex¬ 
penses of any litigation that might arise 
with regard to the property. This the 
Munsif characterized as an unusual stipu¬ 
lation which must excite suspicion. As 
a matter of fact the stipulation is not of 
a very unusual character and under 

S. 65, Cl. (b), T. P. Act, 

"in the absence of a contract to the contrary, 
the mortgagor shall be deemed to contract with 
the mortgagee that the mortgagor will defend, 
or, if the mortgagee be in possession of the mort¬ 
gaged property, enable him to defend, the mort* 
gagor’s title thereto” 

a clause which is very similar in terms 
to the covenant which roused the 
suspicions of the Munsif. The District 
Judge on appeal in that case dismissed 
plaintiff’s claim on an entirely different 
ground. He held that Attar Singh was 
an ala malik who had continuously oc¬ 
cupied the soil without paying rent and 
that there was nothing to show that he 
was liable to be dispossessed by the 
mortgagee of a malguzai ’s rights. Plain¬ 
tiff, having lost his suit for possession, 
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has now sued the mortgagor for refund 
of the principal amount, Rs. 500, and in¬ 
terest due under the terms of the mort¬ 
gage contract and also for expenses in¬ 
curred in the previous suit. The Munsif, 
ist Class, granted plaintiff a decree for 
Rs. 800 with costs against the mortgagor 
defendant, but the Additional Judge, as 
• above pointed out, has dismissed the 
claim as barred by limitation, though 
upon the merits he finds an amount of 
Rs. 741-4-9 to be due to the plaintiff. 
Plaintiff has preferred a second appeal 
to'this Court, and admittedly his suit 
must be held to be within time unless it 
is found that the contract of mortgage 
between him and the defendant mort¬ 
gagor was a void transaction. In the 
latter event Art. 62 would apply and the 
suit would be barred; otherwise Art. 97 
read with Art. 116, Lira. Act, would bo 
applicable and the claim would be with¬ 
in time. 

Somewhat lengthy arguments have 
been addressed to me on the ques¬ 
tion whether the plaintiff was aware at 
the time of the mortgage that the mort¬ 
gagor had no title to mortgage the land 
in plaintiff’s favour and Mr. Faqir Chand 
lays great stress on the findings in the 
previous suit as showing that plaintiff 
had full knowledge of all the facts and 
that the mortgage transaction was ficti¬ 
tious and speculative. As a matter of 
fact I can find no justification for hold¬ 
ing that plaintiff knew that the defendant 
had no right or title to mortgage the 
land or that the contract between them 
was a mere nullity. It is true that the 
Munsif in the former suit held that the 
transaction was fictitious, but the reasons 
given by him for so deciding were un¬ 
sound and erroneous. The District Judge 
in that suit certainly did not hold that 
the transaction was other than genuine, 
and the Munsif in the present case found 
distinctly upon this point in plaintiff’s 
favour. It seems to me that plaintiff 
was more or less aware that he was tak¬ 
ing upon himself a somewhat risky bar¬ 
gain, but I am by no means satisfied that 
he knew that the mortgagor had no title 
or that he and the mortgagor devised 
this transaction as a means whereby the 
easy going and indolent mortgagor should 
be relieved of the necessity of suing for 
possession by getting the plaintiff to do • 
that work for him. This appears to be 
a somewhat fantastic theory, for which 
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there is uo real foundation. I hold there¬ 
fore that there was a genuine contract of 
mortgage at the time when it was etYectod, 
but that consideration failed subsequently 
when the District Judge in the former 
suit held, on 14th December 1914, that 
the defendant Attar Singh could not be 
ejected from the land which Mahant 
Sundar Das liad mortgaged to plaintiff. 
Upon this finding Art. 97, read with 
Art. 116, Lim. Act, is applicable and the 
suit is within time. Plaintiff is clearly 
entitled to the sum of Rs. 500, being the 
principal amount due on the mortgage, 
and I see no reason why he should be 
deprived of Rs. 250 allowed to him by 
the lower Courts as interest. Plaintiff is 
also entitled to costs incurred in the pre¬ 
vious suit as set forth in Exs. P-6 and 
P-7 showing a total of Rs. 42-4-0 and 
also to Rs. 68 allowed by the Additional 
Judge. The total amount due to him 
therefore comes to Rs. 860-4-0, but from 
this must be deducted the sum of Rs. 112 
which plaintiff has received as the pro¬ 
duce of the land. The net balance there¬ 
fore due to plaintiff is Rs. 748-4-0. 

I accordingly accept the appeal and 
grant plaintiff a decree for the said sum 
with proportionate costs throughout. 
r.m./r.K. Appeal accepted. 
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Scott-Smith and Dundas, JJ. 

Abbas Khan and another —Appellants. 

V. 

Nur Khan —Respondent. 

Second Appeal No. 465 of 1919, Deci¬ 
ded on 3rd July 1920. 

(a) Provincial Small Cause Courts Act 
(1887)f Ark. 35 fh)—Suit for recovery of com¬ 
pensation due by custom for losing his wife 
is not cognizable by Small Cause Court. 

A suit for the recovery of a certain sum of 
money on account of rogha (compensation) due 
to the plaintiff by custom of the tribe or ilaka 
for losing his wife is excluded from the jurisdic¬ 
tion of a Court of Small Causes and therefore in 
such a suit a second appeal can be maintained. 

® (P 858 C 1] 

(b) Contract Act (1872), Ss. 23 and 26— 
Custom enforcing payment of bride—Price is 
immoral being opposed to S. 26. 

A custom by which a person marrying a girl 
who is sui juris is bound to pay to her relatives 
a sum of money as bride price is immoral, in 
restraint of marriage and opposed to the prin¬ 
ciple of S. 2G and cannot therefore be enforced. 

350 C3 

Badr-ud-Din Qureshi —for Appellants. 

L. 0. Mehra —for Respondent. 

Dundas, J. —The parties to this liti¬ 
gation are Pathans of the Makhad Ilaka 
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of the Attock District and are related as 
shown in the pedigree below: 

.Mlnh Klian 

I 


Rasul I^an 

i 

Nur Khan, plaintiff 


Said Khan 


I 


j I 

Mt. Khan Bibi. Mt. Bibi Jan 

defendant 3 =Gha/.i, defendant 1 

Abbas, defendant 1 

The plaintiff, Nur Klian, claimed to 
recover a sum of Rs. 400 from Abbas and 
Ghazi, father of Abbas, on the allegation 
that Mt. Bibi Jan. daughter of his uncle 
Said Khan, had been married to him in 
Kohat District, but had subsequently 
been abducted by defendant Abbas, who 
had gone through a ceremony of marriage 
with her. He therefore claimed a sum 
of Rs. 400 on three grounds: firstly, as 
compensation for losing bis wife; as bride- 
price due to the nearest male relative of 
Mt. Bibi Jan, which compensation is 
known as rogha; and thirdly, because 
Mt. Bibi Jan had lived since her 
father’s death in his house at his ex¬ 
pense. The first Court found that Mfc. 
Bibi Jan had been betrothed to Nur 
Khan, plaintiff, but bad never mar¬ 
ried him, that she was 19 years of age 
and had been living in plaintiff s father s 
house whence she had been removed by 
her elder sister Mt. Khan Bibi, and mar¬ 
ried to the defendant Abbas. It found 
that there was a universal custom 
amongst these Pathans that if a woman, 
whether virgin, married or widow, is 
abducted without the consent of her 
nearest male relative or guardian, the 
abductor is by custom in any case liable 
to pay a sum of money to that relative 
or guardian. It is found that the custom¬ 
ary sum was certainly not less than 
Rs. 400, the amount claimed, but that in 
this case Abbas and his father had paid 
Rs. 120 to Mt. Khan Bibi leaving a 
balance of Rs. 280 to which the plaintiff 
was entitled. The Munsif remarked in 
his judgment as follows: 

“As prima facie it can be presumed that it is 
improper to receive compensation for a girl or a 
woman, yet this custom prevails in this tribe. 
In view of the mode of living of this tribe, too- 
it is necessary to receive the said rogha. Gener¬ 
ally the male members remain abroad on service. 
Their womenfolk remain at their homes. If 
virgin daughters, married women and widows be 
abducted with impunity, it will give rise to a 
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disturbance in almost all the villages of Narrah 
and no woman will remain abad in ber house. 
Shah Rahman v. Ismail Khan (1) supports the 
view that it is not illegal to award compensation 
if the custom be proved.” 

The District Judge supported the de¬ 
cree, holding that the case was governed 
by the decision quoted above, and a 
second appeal has been preferred to this 
Court. It was objected at first that in¬ 
asmuch as the claim in the Munsif s 
Court was not excluded from the juris¬ 
diction of a Court of Small Causes, hence 
no second appeal vvas competent, but we 
consider that in the plaint as laid, in 
which the plaintiff’s marriage was alleged, 
the suit was so excluded under Cl. (h), 
Art. 35 of the Schedule to the Provincial 
Small Cause Courts Act. and therefore a 
second appeal can be maintained. The 
existence of the custom of rogha has been 
questioned in the appeal, but we agree 
with both the Courts below that the 
evidence as to the existence of this cus¬ 
tom is overwhelming, and that by the 
custom of the tribe Nur Khan, although 
not yet a major, would be entitled to 
receive rogha from any person who mar¬ 
ried Mt. Bibi Jan without his consent. 
It is also urged that in his plaint he 
alleged bis own marriage to Mt. Bibi Jan. 
This is no doubt true, but it is not the 
only ground on which compensation was 
claimed. The real question that arises 
is whether the claim can be enforced by 
law in the circumstances of the present 
case. Mt. Bibi Jan has attained the age 
of 19 years. She is sui juris and by her 
personal law she is entitled to enter into 
a contract of marriage with any man of 
her own religion whom she may selectj 
There is besides no legal bai to Abbas 
entering into a contract of marriage with 
Mt. Bibi Jan. There is therefore no 
question of a criminal off'ence having been 
committed nor of any actionable wrong 
under the ordinary civil law of India. 
The nature of the custom set up is touched 
upon at p. 56 of the Gazetteer of the 
Attock District, where it is remarked that: 

all tribes, except the Pathans of Makhad Ilaka 
and Attock, repudiated any custom of bride-price, 
although, as will be seen, marriage everywhere 
involves both families in much expense.” 

The subject is however treated at some 
length in the Settlement Report of the 
Kohat District at pp. 76 to 79. In 

para. 162 it is said that: 

‘‘no woman, whether spinster or widow, what¬ 
ever her age, is able to marry with out the con- 

(1) [1001] 82 P. k 1001. 


sent in the first case of her own male relations; 
in the second case of her deceased husband s 
heirs. Anyone marrying her without the con¬ 
sent of her guardian is made to pay a heavy fine 
as damages to the latter. This fine is as heavy 
as in a case of adultery, being about Rs. 300. It 
is known as sharmana or rasm mulk. A son gets 
sbarmana on his mother's remarriage; a nephew 
for his aunt; a husband for his wife. It is sur¬ 
prising what large sums are paid in this way.^ A 
man seducing a spinster or widow is treated just 
as if he had debauched a married woman. He 
may get ber in marriage, but he must pay up 
first. All cases of this sort are by local custom 
considered as affording fair grounds for a blood 
feud.” 

In para. 159 Mr. Tucker makes a gene¬ 
ral remark that the customs of the Pathan 
population of this district as regards 
women are barbarous in the extreme. 
Women are looked upon as cattle, to be 
bought and sold. He goes on to point 
out that the injury to the relatives of an 
abducted female is a matter for blood 
feud and that compensation is the only 
alternative. Now in Shah Rahman v. 
Ismail Khan (1) the question was whe¬ 
ther a promise to pay a sum of money, 
as compensation for the abduction of a 
woman is eoforceable, as not being im¬ 
moral or opposed to public policy, having 
regard to the terms of S. 23, Contract 
Act. The decision was that if the abduc¬ 
tion did not constitute a noncompoundable 
offence, then a promise to pay compensa¬ 
tion for the act done was enforceable by 
suit, from which it may be concluded 
that the Court did nob regard the consi¬ 
deration as unlawful. The facts of that 
case do not clearly appear, but the pre¬ 
sent claim is one for recovery of bride- 
price, pure and simple, and is not based 
on any agreement whatever. It is merely 
a claim for compensation for loss of a 
chattel or for the plaintiff’s abstaining 
from committing an illegal act, that is to 
say, abstaining from any attempt to 
murder or otherwise injure the defendant. 
It cannot be said that either the civil 
Law of India or the personal law of 
Islam recognizes a person or a woman 
who is sui juris as being a chattel for the 
loss of which a relative can claim com¬ 
pensation. It is obvious that no claim 
is maintainable which is brought on the 
open or implied ground that the consi¬ 
deration is the plaintiff’s abstaining from 
an illegal act. It may be that if a man 
elopes with a. woman and voluntarily 
agrees to compensate her relatives for 
the injury,'which in general opinion has 
been done to them, that agreement may 
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be enforoeablo, but ib does not follow 
that the law will fasten any such liabi¬ 
lity upon him unless he has by his own 
■act voluntarily undertaken it. 

In a Full Bench decision of the Madras 
High Court reported as Kalavagunta 
V&)ikata Kristnayya v. JCalavaguntci 
Ijakshmi Naraydna (2) it was held that 
a contract to make a payment to a father 
in consideration of hisgivinghisdaughter 
in marriage is to be regarded as immoral 
and opposed to public policy within the 
meaning of S. 23, Contract Act. The 
Full Bench remarked that if the point 
were not covered by authority, they 
would have no hesitation in holding that 
•such agreements for payment to a father 
in consideration of his giving his daugh¬ 
ter in marriage, are immoral and opposed 
to public policy, whether the question 
be approached from the standpoint of 
Hindu law or of justice, equity and good 
conscience. In my opinion the Courts 
jof this country are not bound to enforce 
|a payment by a person who has performed 
an act which he was legally entitled to 
perform and which does not expose him 
to any contractual liability because by a 
barbarous custom the alternative is the 
enmity of the relatives of the bride which 
is likely to take the form of attempts 
upon his life. He may be well advised 
bo comply with the custom, but if he 
does not do so I do not think that under 
the law of India he can be compelled to 
do so. I would therefore accept the 

appeal. 

Scott-Smith, J. —I fully agree with 
all that my brother Dundas has written. 
I consider that the custom sought to be 
enforced in the present case is immoral. 
,To enforce such a custom would be tanta- 
Iraount to saying that a woman of full 
!age cannot marry a man unless the latter 
!pays a large sum, which it may be im¬ 
possible for him to do, to her nearest 
male relative. It would be a custom in 
restraint of marriage and opposed to the 
Iprinciple of S, 26, Contract Act. The 
iappeal is therefore accepted and the de¬ 
cree of the lower Courts being set aside 

the suit is dismissed, but under all the 
circumstances o£ the case I would leave 
the parties to bear their own costs 
throughout. I concur in the proposed 
order as to costs. 

n.M./n.K. _ A^al_accepted._ 

(2) L19093 32 Mad. 185=3 I. C. 654 (F.B.). 
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SHADI fjAIi AM> WlLIlKRFORCK, JJ. 
Gangd Sakai —Plaint ill—.■\ppoUant. 

V. 

Khazan Chand and olkcrs —Defendants 
—Respondents. 

Second Appeal No 1537 of 1915, De¬ 
cided on 19th January 1920. from decree 
of Dist. Judge, Byallpur, D/- 0th April 
1915. 

Limitation Act (1908), S. 19—Admission in 
written statement in another suit that ac¬ 
counts have to be settled is acknowledgment 
and saves limitation. 

.\n admission in a written sratement that 
accounts have to bo settled in respect of certain 
transactions, is an acknowledgment of liability 
to pay whatever sum is found duo in respect of 
those transactions on accounts being taken, and 
saves limitation for a suit to recover the balance 
due in respect of those transactions. tP 300 G 2] 

Tek Chayid —for .-Appellant. 

Bahadur Chand and Ram Chasid 
Manchanda —for Respondents. 

Judgment. —The defendants in this 
case agreed to supply cotton to the 
plaintilf and the plaintiff made certain 
payments by way of advance. He states 
that defendants did nob supply cotton 
according to the agreement, and he sues 
for the balance due to him on the account 
and also for damages. His suit was 
partly decreed by the first Court. The 
lower appellate Court however consi¬ 
dered that the suit was governed by 
Art. 51, Limitation Act, and that, as it 
was not instituted till after the expiry 
of three years, it was time barred. 
Against this decision a second appeal has 
been preferred to this Covirt. The last 
date on which the goods were to have 
been delivered was 27th January J910, 
and the suit was instituted on 8bh April 
1913. Plaintiff relied on an acknowledg¬ 
ment of the defendants to bring his suit 
within limitation. This acknowledgment 
was contained in a jawab-i-dawa, dated 
3rd June 1910, in reply to another simi¬ 
lar suit by the plaintiff. In para. 2 of 
his plaint in that case the plaintiff noade 
reference to other cotton transactions 
with the defendants for which he stated 
that he would, if necessary, file a se¬ 
parate suit. In reply thereto, the defen¬ 
dants stated as follows : . ^ i. 

“Paragraph 2 of the plaint is to this extent 
correct, that we with other partners entered into 
a contract on 23rd September 1909 to supply 
4,000 maunds of cotton, and in this connexion 
a satta was executed, and on account of this con¬ 
tract the defendants have been supplying cotton 
to the plaintiH and have been taking money 
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from time to time. The acconnts have not. yet 
been settled with the plaintiff.” 

It sViould bo mentioned that the pre¬ 
sent suit is based on a satta executed on 
19th September 1909 for the supply of 
4,000 maunds of cotton. There is thus 
an error regarding the date of the execu¬ 
tion and this cannot be exactly verified 
on account of the loss of- the satta. It 
is clear however that defendants were 
referring to the satta on which the pre¬ 
sent suit is based as it is not alleged that 
any other satta for 4,000 maunds of 
cotton was executed in September 1909. 
We have therefore to decide whether 
the admissions contained in the written 
statement constitute an acknowledgment 
falling under S. 19. Limitation Act, 
The lower appellate Court referred to 
certain authorities but considered it 
doubtful whether the mere aoknowledg- 
ment, that a contract had been entered 
into, could raise any inference that the 
part which was to be performed by the 
person making that acknowledgment had 
not been performed. On the authority of 
the case Andiappa Chetty v. Devarajulu 
Naidoo (1) it considered that the written 
statement of the defendants could not 
be considered as an acknowledgment as 
the defendants did not appear to have 
made any admission from which the in¬ 
ference could be drawn that any sum of 
money was due from them to the plain¬ 
tiff. Bakhshi Tek Chand for the appel¬ 
lant has contended before us that the 
judgment of the lower appellate Court is 
based upon a misunderstanding of the 
law, and that the remarks quoted from 
Andiappa Chetty v. Devarajulu Naidoo 
(l) have no application to the present 
suit. 

Counsel first referred to the leading 
authority on this .subject, contained in 
the Privy Council judgment reported as 
Moniram Seth v. Seth Rupchand (2). 
In that case the admission of the defen¬ 
dant that, for the last five years he had 
open and current accounts with the 
deceased, but that the alleged indebted¬ 
ness did not affect his right to apply for 
probate, was considered to amount to 
an acknowledgment that there were un¬ 
settled accounts between him and the 
plaintiff, and that the legal consequences 
would be that either of them had a right 

(1) [1911] 36 Mad. 68=12 1. G. 378. 

(2) [1906] 33 Cal. 1047=33 I. A. 165=2 N. L 
R. 130(P.C.). 


against the other to an account. Counsel 
also argues correctly that there are nu¬ 
merous other authorities to the same- 
effect, and that, where the existence of 
an account is admitted, the inevitable 
deduction must be that the person mak¬ 
ing such an admission acknowledges hi& 
liability to pay his debt if any debt is- 
found against him. He refers specially 
to Sukhamoni v. Ishan Chunder Roy (3),. 
Kadri Pakirappa v. Manki Susan 
Saheb (4), Abdul Ali v. Goldstein (5) and 
Ebrahim Saji Yakub v. Chunilal (6], in 
which similar acknowledgments, some 
even of a more evasive character, were 
held to be acknowledgments of liability 
to pay. He finally argues that the facte 
on which the decision published in Andi¬ 
appa Chetty V. Devarajulu Naidoo (1) 
is based are entirely different from those 
of the present case, and he points out 
that even in that judgment the learned 
Judges stated that in a suit for a balance 
due upon taking accounts, an admission 
that accounts must be taken and settled 
would be a pertinent acknowledgment of 
liability to pay. 

Counsel for the respondents cited as 
authorities in his favour Kalu v. Jdehru 
Mai (7) and Hari Charan v. Brook (8). 
In both of these cases a statement that 
liability had existed but bad ceased to 
exist was held not to amount to an ac¬ 
knowledgment of existing liability. On 
the other hand, it is abundantly ^ clear in 
the present case from the admission of 
the defendants in their reply to the 
plaint that they acknowledged an un¬ 
settled account with the plaintiff and an 
existing liability. We have no difficulty 
in agreeing witli the contentions of the 
learned counsel for the appellant that 
the admission relied on by him amounts 
to an acknowledgment of liability to 
pay, and that the bar of limitation is 
saved thereby. We therefore accept the| 
appeal and remand the case to the lower 
appellate Court for decision of the re¬ 
maining grounds of appeal. Costs of this 
Court will be costs in the cause; court-fee 
on appeal to be refunded. 

^.M /r.K. A ppeal accepted, 

(3) [1808] 25 Cal. 8-i4=25. I A. 96=7 Sat. m 

(P.O.). 

(4) [1909] 3 I. C. 19. 

(5) [1909] 43 P. R. 1910=4 I. C. 902. 

(6) [1911] 35 Bom. 802=10 I. C. 888. 

(7) [1916] 4 P. R. 1916=32 I. 0. 497. 

(8) [1916] 155 P. L. R. 1906. 
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Rattigan. 0. J. 

Data liam —Plaintiff—Appellant. 

V. 

Deoki Namhiji and others — Respon¬ 
dents. 

Miscellaneous First Appeal No. 940 of 
1919, Decided on 24th July 1919, from 
order of Dist. Judge, Karnal, D/- 11th 
March 1919. 

Provincial Insolvency Act (1907), S. 22 — 
Any one can bring to notice of Court con¬ 
duct of Official Receiver—Court has inher¬ 
ent power to rectify mistakes of receiver— 
Time limit in S. 22 is no bar to action being 
taken by Court. 

The conduct of an Official Receiver in any 
particular respect may be brought to the notice 
of the Court by any person with a view to having 
the receiver's act or decision in any particular 
matter reversed or modified, it is not merely the 
insolvent or the creditors or any aggrieved person 
who can take action in this respect. [P 3Gl C 2] 

A Court has inherent power to rectify the 
errors or mistakes of a receiver or to reverse or 
modify his acts or decisions, and in such a case 
the time limit prescribed by 8. 22 would be no 
bar to action being taken by the Court. 

tP 362 C 1] 

Shamair Chanel —for Appellant. 

Nand Lai and Manohar Lai —for Res¬ 
pondents. 

Judgment. —In the course of certain 
insolvency proceedings the receiver ap¬ 
pointed by the Court sold, by public auc¬ 
tion, the insolvent’s equity of redemption 
in respect of certain agricultural land in 
the Gurgaon District. The sale took 
place on 20th September 1918 and the 
highest bidder was the present appellant. 
Data Ram, whose bid of Rs. 3,200 was 
accepted by the receiver. Subsequently 
a sale deed in favour of Data Ram was 
duly executed and registered by the re¬ 
ceiver, but on 18bh and 19th October 
1918 the mortgagees of the property and 
two persons named Karori Mai and Har- 
gopal respectively filed applications in 
the Court of the District Judge, alleging 
that there had been irregularities in con¬ 
nexion with the sale proclamations and 
the conduct of the sale and that a fair 
price had not been obtained for the pro¬ 
perty in consequence. The receiver was 
called upon to make a report, and on 4th 
December 1918 he submitted the re¬ 
quired report explaining the circum¬ 
stances and pointing out that the objec¬ 
tions to the sale were time barred under 
S. 22, Provincial Insolvency Act 19(37, 
and that the sale was good and valid. 


The District Judge however on the 11th 
^faroh came to the conclusion that the 
sale was not properly advertised and that 
the price obtained was not the highest 
whioli the land could fetch. Ho accord¬ 
ingly directed tiiat a date should ho fixed 
for an auction to take place in his Court 
at Karnal, and added tliab if at the sub¬ 
sequent sale no higher bid than that 
already made by Data Ram was received 
the saie in the latter's favour would be 
sanctioned; otherwise sanction would be 
given to a sale in favour of the iiighest 
bidder. Data Ram has appealed from 
this order and iiis appeal was filed in this 
Court on 1st May 1918. In the mean¬ 
time the second auction was duly held on 
16th April 1919 and a sale effected for 
•Rs. 7,600 in favour of Tota Ram. Tlie 
second sale was confirmed by order dated 
Isb May 1919, the same day on which 
the present appeal was filed in tliis 
Court. 

The grounds urged on behalf of the ap¬ 
pellant are (l) that the objections to the 
sale in his favour wore time barred under 
the provisions of S. 22, Provincial Insol¬ 
vency Act; (2) that the objectors had no 
locus standi under S. 22 of the Act, inas¬ 
much as (a) Karori Mai had sold his 
decree on 8th March 1916 to Banwari 
Dal who, by order dated 2od May 1917, 
was entered on the list of creditors in 
his place, and (b) Hargopal, the other ob¬ 
jector, merely signed the application to 
the District Judge but took no further 
part in supporting it in Court. In this 
connexion it is pointed out that the 
pleader who filed the application ex¬ 
pressly purported to act on behalf of 
Karori Mai only; and (3) that there \yer 0 
no irregularities in the sale proceedings 
and that consequently no one suffered 
substantial injury by reason of such irre- 
gularities. 

As regards the first two grounds of ap¬ 
peal, which can be dealt with together, 
I have been referred by Mr. Nand Dal on 
behalf of the respondents to a case de¬ 
cided by a Division Bench of the Cal¬ 
cutta High Court and reported as Ilanses- 
war Ghosh v. Rakhal Das Ghosh (1). 
This case seems to me to be exactly in 
point and good authority for the proposi¬ 
tion that it is not merely the insolvent 
or the creditors or any other aggrieved 
person who can take action to bring the 
conduct of a receiver in any particular 

» ( 1 ) A. I. R. 19i4 Cal. 885=20 I. 0. 683. 
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respect to the notice of the Court with a 
view to having the receiver’s act or deci¬ 
sion in any particular matter reversed or 
Imodified. The receiver is an officer of 
the Court, and when it comes to the 
knowledge of the Court that his action in 
any particular respect is open to objec¬ 
tion, the Court must have inherent 
powers to rectify the receiver’s errors or 
mistakes, or to reverse or modify his acts 
or decisions. From this point of view it 
would be immaterial if the Court acted 
upon information supplied by persons who 
were outsiie the scope of S. 22 of the 
Act; and in sucli a case the time limit 
prescribed l)y S. 22 would be no bar to 
action being taken by the Court. The 
question then is whether upon the merits 
the Court was justified in setting aside- 
the sale in favour of Data Ram. Regard* 
ing this point the District Judge states 
that the sale was not properly advertised 
and that in consequence the price ob¬ 
tained was not the highest which the 
land could fetch. There is nothing on 
the record to show that a copy of the 
proclamation of sale was set up at the 
Court’s house at Karnal, and the allega¬ 
tion that the receiver took no proper 
steps to proclaim the sale is supported by 
the fact that at the second sale no smaller 
a bid than Rs. 7,600 was obtained where¬ 
as on the first occasion the property was 
knocked down to Data Ram for Rs. 3,200. 
Obviously substantial injury resulted to 
the judgment-debtor and this injury was, 
I think, due to the fact that the receiver 
took no proper steps to advertise the 
first auction. 

Taking all the facts into consideration 
I am of opinion that the District Judge 
acted reasonably and in the interests of 
the insolvent and the creditors in setting 
aside the first sale. I accordingly dismiss 
this appeal with costs. 

R.m./r.K. Appeal dismissed. 
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Rattigan. C. J. and Abdul Raoof, J. 

James Symonds Evans —Appellant. 

v. 

Secretary of State —Respondanb. 

First appeal No. 2590 of 1915. Decided 
on 25th April i919, from decreeofSr. Sub- 
Judge, Rawalpindi, D/- 24th May 1915. 

(a) Malicious Prosecution—‘‘Malice” ex¬ 
plained. 

lu cases of malicious pcosccutioa the term 
malice does not necessarily imply personal spite 
cr grudge on the part of the defendant or his 


agent, and it exists wherever there is an improper 
or indirect motive which actuated the prosecutor 
in instituting criminal proceedings against the 

plaintiff. 1-^ 

(b) Malicious Prosecution—Police officer 

directing prosecution as result of inquiry 
cannot be liable for damages for malicious 
prosecution. . . *. j* 

Where a police officer acting in the honest dis¬ 
charge of bis duties directs the prosecution of a 
person on a criminal charge as the result of an 
enquiry, b6 cannot b© held liablo in damagQS if 
it subsequently turns out that there was no reason¬ 
able or probable cause for the prosecution. 

fP 364 0 1J 

(c) Tort—Vicarious liability—Secretary of 
State is not liable for torts committed by 
police officers. 

The Secretary of State cannot be held civilly 
liable for tortious acts committed by police officers 
in the performance of duties 
by the legislature. ^ 

Eaghu Nath Sakai —for Appellant. 

Herbert —for Respondent. 


Judgment. — Plaintiff Mr. James 
Symonds Evans, Coachbuilder, Rawal- 
pandi, sued the Secretary of State for 
India in Council through the Agent, 
N. W. Ry., Lahore for Rs. 1,50,000 as 
damages for an alleged malicious prosecu¬ 
tion of the plaintiff by the defendant s 
servants and agents under S. 411, !■ R. C. 
On behalf of the defendant, preliminary 
objections were filed to the effect that the 
suit did not lie against the Secretary of 
State and should be brought against the 
Government officials alleged to be guilty 
of the tort in question; that even if the 
Secretary of State could be held ordinarily 
liable for the torts of his servants, no 
such liability attached to the defendant 
on the facts set out in the plaint; that 
the plaint was vague and indefinite in that 
it did not specify who were the servants 
and agents alleged to be guilty of the 
wrong done to the plaintiff, or the acts 
which were complained of as being negli¬ 
gent and malicious; and finally that it 
was not stated how and why defendant 
could be held responsible for the unspeci¬ 
fied acts of servants and agents not named 
in the plaint. 

‘ It appears that after some consultation 
between counsel for the plaintiff and the 
lerned assistant legal remembrancer, an 
agreement was arrived at as regards 
the supplying of particulars relating to 
the servants and agents alleged to have 
been guilty of the tort and as to the 
specific acts alleged to have been commit¬ 
ted by them. In pursuance of this arrange¬ 
ment, according to the agrument of the 
learned vakil who appeared before us, 
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para. 3 of tho plaint, which had been 
originally in general terms, was amended 
and a speciho allegation was made that 
the defendant's servant and agent. 
*'known and styled as the District Loco 
Superintendent of tho North Western 
State Railway at Rawalpindi” had. wliile 
acting within the scope of his duties, 
instituted criminal proceedings against 
the plaintiff negligently and maliciously 
and without reasonable cause. Mr. Her¬ 
bert, who represented the defendant in 
the lower Court, explains that the agree¬ 
ment was merely to the effect that the 
defence would raise no objection if plain¬ 
tiff specified the servant or agent by 
his official designation and not by narne. 
Six issues were fixed by the Senior 
Subordinate Judge, but he found it un¬ 
necessary to deal with others than the 
first two. These were as follows: 

1. Was there no reasonable and probable 
cause for the prosecution? "J. Was the 
prosecution actuated by malice? The lear¬ 
ned Judge in a lengthy judgment has 
discussed the facts which led up to the 
prosecution of the plaintiff and to his 
•eventual discharge by the Magistrate, 
1st Class, and has arrived at the conclu- 
sion that there was no reasonable and 
probable cause for the prosecution. He 
has however dismissed the plaintiff s 
suit on the ground that the District 

Loco Superintendent, N. W.Ry. Rawal¬ 
pindi, was specifically named in the 
amended plaint as the servant or agent 
of the defendant who had committed 
the tortious act complained of and that 
it had been proved by the evidence 
on the record that the said District Loco 
Superintendent was not the actual pro¬ 
secutor in the criminal case, was not di¬ 
rectly responsible for the plaintiff s pro¬ 
secution and consequently there could 
have been **no malice on his part in res¬ 
pect of the prosecution.” The Judge finds 
upon the evidence that neither the Dis¬ 
trict Loco Superintendent, nor the Rail¬ 
way Department had any hand in the 
institution of the criminal proceedings 
against the plaintiff, that they merely 
placed all the facts in their possession 
before the Police and that it was the 
Police authorities who actually instituted 
those proceedings. He finds further that 
the Police authorities were also the ser¬ 
vants and agents of the defendant, but 
that it was unnecessary to consider whe¬ 
ther they had acted maliciously or whe¬ 


ther tlie defendant was civilly liable for 
their action, inasmuch as the plaintiff 
had not alleged that the tortious act of 
which ho complained was committed by 
the Police Officers concerned. At tlie 
same time the learned Subordinate Judge 
points out that: 

“It was almost impossible for tho dofeodant to 
know that the case had not boon launched against 
him at the instance of tho Kailway authorities 
as he could not know of anything that transpired 
behind tho scenes and it was only natural, there¬ 
fore, that ho should have named tho District 
Loco Superiuteudont, Rawalpindi, as the person 
responsible for tho prosecution." 

On this ground he directed tho parties 
to bear their own costs. 

Plaintiff has appealed to this Court 
and it has been urged on his behalf that 
upon the findings arrived at the Subordi¬ 
nate Judge should have allowed the plaint 
to be amended (if necessary) so as to make 
the defendant liable for the acts of the 
Deputy Inspector General of Police who 
actually directed the institution of the 
criminal proceedings, and we are asked 
to allow 'the amendment at this stage. 
On behalf of the respondent, Mr. Herbert, 
Officiating Government Advocate, has 
taken exception to the finding of the 
Subordinate Judge as regards the absence 
of reasonable and probable cause for the 
prosecution and has urged that in any 
event plaintiff's claim must fail, because 
the criminal proceedings against him 
were instituted by the late Mr. Wallace,] 
Deputy InspectorGoneral of Police, whose] 
action in the matter was bona fide andj 
in no way actuated by malice in the sense 
that that term is understcod in conne-] 
xion with cases of this kind, and also^ 
because the Secretary of State is not res¬ 
ponsible for an act done by a Government 
official, not in obedience to an order of the 
executive Government but in performance 
of a statutory power vested in him by 
the Legislature. 

After hearing lengthy arguments upon 
these points we have no hesitation in 
bolding that Mr. Herbert’s objections to 
the claim are sound. The term malice 
does not necessarily imply personal spite 
or grudge on the part of the defendant or 
his agent,’and it exists wherever there is 
an improper or indirect motive which 
actuated the prosecutor in instituting 
criminal proceedings against the plaintiff. 
In the present case it is clear from the 
evidence that the Railway authorities 
consulted Mr. Wallace, the Deputy Ins- 
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pector General of Police, and placed all 
the facts in their possession before him, 
that Mr. Wallace had an inquiry made 
by his Police Officers and that as the re¬ 
sult of that inquiry he, in the honest 
discharge of his duties, was of opinion 
that a indma facie case under S. 411, 
|I. P. C., had been made out against the 
jplaintit'f. It is not and never has been, 
'so far as we know, suggested that Mr. 
Wallace bore any ill-feeling towards the 
plaintitl or that in directing the latter s 
prosecution he was actuated by any in¬ 
direct or improper motive. Even upon 
'the assumption, then that there was no 
Ireasonable and probable cause for the 
Iprosecution, the present suit must fail 
iinasrauch as one of the ingredients which 
'go to constitute the tort known as malici¬ 
ous prosecution—namely, malice on the 
part of the prosecutor—has not been esta¬ 
blished. Apart from this objection the 
suit must also fail on the ground that 
the Secretary of State cannot be held 
civilly liable for tortious acts committed 
by Police Officers in the performance of 
duties imposed upon them by the Legisla¬ 
ture: see Shivcibhajcin Dtirgapvciscid v. 
Secretary of State (l), and the remark 
of Maclean, 0. J., in Moti Lai Ghose v. 
Secretary of State {%). It is unnecessary 
for us, upon the view that we take, to 
dicuss the more general question regard¬ 
ing the civil liability of the Secretary of 
State for wrongs committed by the ser¬ 
vants and agents of Government. 

We dismiss this appeal with costs. 

B.m./r.K. Appeal dismis sed. 

(1) U904y‘^~Bbin7^T4. 

(2) L19051 9 0. W. N. 495. 
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Shadi Lal and Martineau, JJ. 

Akhar and others —Convicts—Appel¬ 
lants. 

v. 

J^mperor —Opposite Party. 

Criminal Appeal No. 43 of 1919, Deci¬ 
ded on 3rd May 1919, from order of 
Dist. Magistrate, Rawalpindi, D/- 2nd 
January 1919. _ 

(a) Criminal P. C. (1898), S, 239—Offence 
of rape and attempt to commit it can be 
joined. 

The oHences of rape and an attempt to com¬ 
mit rape can be tried together jointly when they 
are committed in the same transaction. 

[P 365 C 2] 

(b) Criminal P. C. (1893), S. 337 (4)— 
Magistrate tendering pardon and notDistrict 


Magistrate sanctioning tender of pardon is; 
debarred from trying case. 

Under S. 337 (4) it is only the Magistrate 
tendering the pardon who is debarred from try¬ 
ing the case, and not the District Magistrate 
who sanctions the tender of pardon. [P 365 C 1] 

(c) Criminal Trial—Sentence. 

A sentence cannot be passed of which the exe¬ 
cution is prohibited by law. [P 367 0 1) 

(d) Criminal P. C. (1898), S. 393 (b)—Scope- 
—Restriction against whipping refers not to 
passing of sentence but to its execution. 

The provision contained in S. 393 (b) that the 
persons named therein shall not be punishable- 
with whipping refers to the execution and nob 
to the passing of the sentence of whipping. 

[P 367 9 1} 

(e) Criminal Trial—Sentence of whipping. 
A sentence of whipping in addition to seven- 

year’s rigorous imprisonment is illegal. 

[P 367 C 1} 

Ram Lal and B. D. Kureshi —for Ap¬ 
pellants. 

Dalrymple —for the Crown. 

Judgment. —At about 8-10 p.m. on 
Saturday, 24th August last a brutal out¬ 
rage was committed on Miss Phillips and 
Miss Bower, two of the mistresses at the 
Lawrence School near Murree, when they- 
were walking back to the school from 
Murree. At a lonely part of the road 
two men, who had their faces muffled, 
sprang up and seized them. Miss Phil¬ 
lips was dragged by her assailant from 
the road and pulled violently down the 
hill side for some 500 or 600 feet till a 
level spot was reached, where the man 
raped her. He left her for a few mo¬ 
ments, whistled and after a short interval 
returned and raped her again. He then 
let her go, and she scrambled up to the 
road. The man who had seized Miss 
Bower also started pulling her down the 
hill side, but apparently he must have 
slipped as she suddenly found herself 
free. She made for the road, managed 
to dodge past her assailant, and ran down 
the road to the school. She readied 
Sergeant Payne’s house and gave the 
alarm. A party went out to search for 
Miss Phillips and discovered her and 
brought her to the house. Suspicion fell 
on Sikandar, who had formerly been em¬ 
ployed at the school, and subsequently 
also on his brother Akbar, and on 31st 
August an identification parade was held 
by the Superintendent of Police, these- 
two men being placed among seven others. 
The men were first paraded with muffled 
faces, and then with bare heads, and on 
both occasions Miss Phillips identified 
Akbar as her assailant. Akbar and 
Sikandar were arrested the same day» 
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hut on 14th Soptomhor tl»oy were re¬ 
leased. A detective was then obtained 
from the C. I. D. and employed as 
■ 0 . bearer at the school, in the hope 
of his getting a further clue. In the 
latter part of November he obtained 
information which led to the rearrest 
of Akbar and SiUandar, and to the 
arrest of two other men, Ijal, a nephew 
of Akbar and Sikandar, who was a 
masalohi at the school, and Dost Muham- 
mad The last named made a statement 
to the police on 26th November, and was 
tendered a pardon by a Magistrate (Lala 
Labhu Ram) on 2nd December. He has 
been examined as a witness in the case, 
and has described how he, Akbar, Hal, 
and Sikandar met at the school and 
started together in the direction of 
Murree, and bow it was arranged between 
them that the two ladies should be seized 
on their way home from Murree and 
outraged. He states that when the ladies 
were seen coming he and his companions 
turned back, and while Akbar and Lai 
went on ahead he and Sikandar went up 
a side path to let the ladies pass, and then 
returned to the road and followed them. 
It was intended that Akbar and Lai 
should outrage the ladies and then 
whistle for Sikandar and Dost Muhammad 
that they might do the same. The wit¬ 
ness describes how the ladies were seized 
by Akbar and Lai, and says that the. one 
who was seized by Lai escaped, that he 
and Sikandar tried to intercept her. but 
failed, and that they then ran off to 

Nambal, where they live. 

In respect of the offence committed on 
Miss Phillips the District Magistrate has 
convicted Akbar, under S. 576, I. P. C., 
of rape, and Lai and Sikandar, under 
Ss. 376/109, of abetting rape, and has 
sentenced each to seven years’ rigorous 
imprisonment, including three months 
solitary confinement, and 30 stripes. In 
respect of the offence committed on Miss 
Bower he has convicted Lai, under 
Ss. 376/611, I. P. C., of an attempt to 
commit rape, under Ss. 376/511/109, of 
abetting the attempt, and has sentenced 
each to three years’ rigorous imprison¬ 
ment, including three months’ solitary 
confinement. The convicts have appealed 
to this Court. It is contended that as 
the approver was tendered a pardon with 
lthe sanction of the District Magistrate, 
the latter was precluded from trying the 
case. This contention is not correct, as 


it is only the Magistrate tendering the, 
pardon who is debarred, under S. 337 (4). 
Criminal P. C.. from trying the ease. 

It is next argued tl\at a joint trial for 
the two offences was illegal, but this con¬ 
tention also is wrong. The two otloncos 
were committed in tbo same transaction, 
and the appellants could be tried jointly; 
for botli tbo offences in accordance wiM», 
the provisions of S. 239, Criminal P. C. 
Coming to tbo merits of the case we con-' 
sider Dost Muhammad’s statement to be 
a reliable one. As the learned District 
Magistrate points out, the story told by 
Dost Muhammad is one wliich it is most 
inipi-obable that he could have invented. 
He does not appear to have any object in 
falsely accusing tbo appellants and his 
statement agrees with the evidence given 
by the two ladies and is corroborated by 
other evidence as well. Against Akbar 
the most important piece of evidence in 
addition to that of the approver is the 
statement of Miss Phillips, who identified 
Akbar in the parade on 31st August and 
was positive also, when giving evidence 
in Court, that he was her assailant. She 
says that although at the time of the oc¬ 
currence it was getting dark and the 
evening was somewhat misty, it was 
light enough to see a person’s features. 
She also mentions that her assailant s 
turban fell off. There appears to be no 
reason to doubt her ability to recognize 

Next there is the evidence of three of 
the school servants, Muhammad Hussain 
P. W. 12, Fazl Din P. W. 13 and Fakir 

p' W 17 who all corroborate the ap¬ 
prover as’ to Akbar, Lai and Sikandar 
having started with him from the school 
for Murree at about 7-30 on the evening 
of 24th August. It is true that they did 
not disclose this information during the 
investigation that was being made in 
August and September, but they disclosed 
it when they were questioned by the 
police on the investigation being resumed 
in November and. there is no good reason 
for disbelieving their statements. Fazal 
Din has also deposed that Akbar con¬ 
fessed his guilt to him at a feast which 
Akbar and Sikandar gave 8 or 10 days 
after they had been released on the 
termination of the first stage of the police 

investigation. . .u • 

In addition to this there is the signi¬ 
ficant fact that when Akbar was exa¬ 
mined by Dr. Ohandu Lai, the Medical 
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Officer of the school, on 27fch August, 
several abrasion marks and other injuries, 
three or four days old, were found on his 
person, and these were sucli as were likely 
to have been caused by thorns and stones 
\vhen he was going down the hill side. 

With regard to Lai, ^^liss Bower is un¬ 
able to say whether or not he is the man 
who assaulted her. but she says her as- 
sailanb was of about the same height as 
Lai. She says that the man was wearing 
a black waistcoat, and the approver and 
P. Ws. 12 and 13 all say that Lai was 
wearing such a waistcoat. Muhammad 
Hussain. Fazal Din and Fakir corroba- 
rate the approver as to Lai leaving the 
school with him and the other two 
appellants on the evening of the occur¬ 
rence. Muhammad Hussain also states 
that Lai made a confession to him a few 
days after the feast referred to above. 
He mentions also another incident which 
strengthens the case against Lai. It 
seemrthat some of the schoolmistresses 
used to go to the rink at Murree on 
Saturdays, and that on each of the three 
Saturdays preceding the day of the as¬ 
sault stones were thrown between the 
rifle range and school at the men who 
were escorting the ladies home. Muham¬ 
mad Hussain says that one night he was 
coming back from the rink to the school 
with Miss Phillips and Miss McCallum, 
when near a corner Lai got up and asked 
him why he was with the ladies, saying 
that it he had nob been there he would 
have caught them. He is corroborated in 
regard to this incident, which occurred 
on the 10th August, by Miss McCallum, 
though she does nob know who the man 
was or what he said. It thus appears 
that Lai had intended to waylay Miss 
Phillips and Miss McCallum on the 10th 
August, a fact which strengthens the 
probability of his being concerned in the 
assault on the 24th. The statement of 
the school chaukidar Rusmab is of some 
importance. He says that, after the 
party had gone out to. search for Miss 
Phillips, Lai came down the path from 
the Murree direction, and that be was 
out of breath with running. 

There is further the evidence of two 
other servants of the school ( P. Ws. 18 
and 19 ) to the effect that Lai came at 
about 9 o’clock on the night of the as¬ 
sault to the house in the school garden 
in which they were, and slept there that 
night instead of going to his house at 
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Nambal as he usually did. It is urged' 
on behalf of Lai that he is not likely to 
have taken part in the assault, as he was 
a servant at the school and there was a 
danger of his being recognized. As to 
this however it is to be observed that 
although Lai seems to have been known 
to Miss Phillips he was not known to 
Miss Bower, who had never seen him. 
With regard to Sikandar it is noticeable 
that on the morning of 25th August he 
went to Dr. Chandu Lai to have his 
niece, who had a broken arm, treated^ 
and that on being asked how he had gob 
some scratches on his right hand, which 
the doctor had not noticed when he saw 
him the day before, he gave the ap¬ 
parently false explanation that he had 
cut himself with a sickle, and finally 
left the dispensary without waiting for 
the child to be treated. It 'is perhaps 
difficult to connect his suspicious con¬ 
duct that morning with the occurrence 
of the previous evening, but we have 
also against him the evidence of Muham¬ 
mad Hussain, Fazl Din and Fakir,, 
already referred to in connexion with 
the case of the other two appellants, and 
this is sufficient to corrobarabe the ap¬ 
prover’s statement against Sikandar. No- 
evidence was produced for the defence, 
and we are of opinion that the guilt of 
all the appellants has been satisfactorily 
established. They have been rightly con¬ 
victed in respect of the offence commit¬ 
ted on Miss Phillips, but we think that 
the assault on Miss Bower amounted 
only to a preparation, and not to an 
attempt, to commit rape. The appellants 
are however guilty under Ss. 370 Tl5, 

I. P. 0., of abetting by conspiracy the 
commission of the oflence of rape on 
Miss Bower. 

With regard to tlie sentences the ques¬ 
tion arises whether the appellants could 
legally be sentenced to whipping in addi¬ 
tion to seven years’ imprisonment. Sec. 
tion 393 Criminal P. C., runs as fol¬ 
lows: 

“No sentence of whipping shall be executed by 
instalments: and none of the following persons 
shall bo punishable with whipping (namely) (n) 
females; (6) males sentenced to death, or to 
transportation, or to penal servitude, or to im¬ 
prisonment for more than five years; (c) males 
whom the Court considers to be more than forty- 
five years of age.” 

Mr. Ram Lai on behalf of the appel¬ 
lants contends that under Cl. (b) of that 
section a sentence of whipping cannot be 
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combined with a sentence of imprison 
raent. for more than five years, whilst 
Mr, Dalrymple on the other side argues 
that the word “sentence” has no reference 
to the sentence passed in combination 
with the sentence of whipping, but 
means “already sentenced.” The only 
authority to which we have been referred 
in this connexion is High Court Proceed- 
ingSy ofl^th April 1876 (1), whichrelates 
to the construction of S. 7 of the old 
Whipping Act, 6 of 1864. That section 
ran as follows; 

“No female shall be punished with whipping, 
nor shall any person who may be sentenced to 
death, or to transportation, or to penal servi¬ 
tude, or to imprisonment for more than five 
years, be punished with whipping.” 

It was held that those words did nob 
touch the legality of the sentence, but 
the legality of the punishment, and that 
the meaning was simply that the status 
of women and that of persons under a 
particular sentence rendered it illegal to 
infiiot the punishment of whipping. We 
are inclined to take a similar view in 
construing S. 393, Criminal P. C. The 
first nine words of the section clearly re¬ 
late only to the execution of the sentence 
of whipping, and the whole chapter in 
which the section occurs is one dealing 
with the execution of sentences. The 
one exception is to be found in S. 391(3), 
which provides that no accused person 
shall be sentenced to whipping in addi¬ 
tion to imprisonment when the term of 
imprisonment to which he is sentenced is 
less than three months. The distinction 
between the words “shall be sentenced” 
in S. 391 (3) and “shall be punishable” 
in S. 393, is noteworthy. We think 
therefore although the point is not free 
from doubt, that the provisions contained 
in S. 393, 01. (b), that the persons men- 
• tioned therein shall not be punishable 
with whipping, refers to the execution, 
and not to the passing of the sentence of 
whipping. The section 'makes it illegal 
to execute the sentence of whipping on 
persons who have been sentenced to im¬ 
prisonment for more than five years, and 
consequently the sentences of whipping 
passed in this case cannot be carried out. 
It follows that the sentences themselves 
are illegal as a sentence cannot be passed 
of which the execution is prohibited by 
law. 

The result is that, while maintaining 
the convictions for offences under S. 376 
(1) [1876-78] 1 Mad. 66. 
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and 370/109, I. P. C., and the sentences 
of imprisoniriont and solitary confine¬ 
ment passed for tliose olTencos, we set 
aside the sentences of whipping. Wo 
also maintain the sentences passed for 
oll'ences under Ss. 376/511, and Ss. 370/ 
511/109, I. P. C , but alter tjio convic¬ 
tion in the case of each appellant to one 
under Ss. 376/115, I. P. C. 

R.M./r.K. Appeal partly accepted. 
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RATTIGAN, C. .1. AND DUNDAS. J. 

Aviar Singh and anothey —Convicts— 
Appellants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 407 of 1918, de¬ 
cided on 7th May 1919, from order 
of Sess. Judge, Hoshiarpur, O/- 22nd 
May 1918. 

Explosive Substances Act (1908), S. 7—Pro¬ 
per course to adopt under S. 7 is to state 
briefly fact constituting offence and to give 
consent to trial upon those fact as constitu¬ 
ting offence under one or other of sections— 
Mere fact that consenting authority is of 
opinion that fact constitute offence under 
another section—Court may alter charge 
but fresh consent is not necessary—S. 230, 
Criminal P. C., makes full provision for 
such contingency— Criminal P. C. (1898), 
S. 230. 

A consent given in vague and indefinite terms 
to the trial of a person for any offence which he 
may possibly have committed under the Explo¬ 
sive Substances Act is not all that is necessary 
in order to comply with the provisions of S. 7 
of the Act. The proper course for the Local 
Government or the Governor-General in Council, 
as the case may be, to adopt is to state briefly 
the facts which constitute the offence and ‘to 
give a consent to the trial of the accused person 
upon those facts as constituting, in the opinion 
of the Consenting authority, an offence under 
one or other of the sections of the Act. It is for 
the Court and not for the Government to de¬ 
cide finally whether upon a given set of facts 
a particular offence has been committed, and the 
mere fact that the consenting authority is of 
opinion that the facts constitute an offencef 
under one section of the Act, is in itself no bar 
to a conviction of the accused person of another 
offence under another section, ‘provided of course 
that the facts stated in the order giving consent 
are the same as those upon which the conviction 
is based. In such a case it would probably be 
necessary for the Court to alter the charge, but 
this does not mean that fresh consent to the 
triahupon such altered charge would have to be 
given by the consenting authority. S. 230 makes 
full provision for acase of this kind. 

[P 869 O 2 : P 870 G 1] 

Fakir Chand —for Appellants. 

Mul Chand —for Respondent. 

Judgment. — The appellant, Amar 
Singh, has been sentenced to transporta- 
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tion for ten years under S. 5, Act 6 of 
1908, and his brother Natha Singh has 
been sentenced to one year s rigorous 
imprisonment under S. 6 of the same 
Act. The circumstances of the case 
against them are as follows: A burglary 
had occurred in the houseof djabhu, Lam- 

bardar of 'Marula, and suspicion fell on 
the present appellant, Amar Singh, of 
liihala, as well as Jowala Singh of Jian 

and one or two other persons. On 18th 

.Tune 1917 Eazl "Muhammad, Head Con¬ 
stable. having searched the houses of two 
suspects in Marula, came on to Bihala. 
which village is less then a mile distant 
from Marula. At Bihala he closed seve¬ 
ral buildings which were in the occupa- 
tion of Amar Singh, his brother Natha 
Singh and his father Narain Smgh. _ One 

of these buildings is described as abaithak 
and was pointed out as being occupied by 
Amar Singh, appellant. It consists of 
an outer room and two small inner 

rooms. . 1 , A 

At first the houses occupied by Amar 

Singh and his relatives to the south-east 

were searched, and it would appear that 

the search was rather alengthy proceeding. 

Nothing incriminating was discovered, 

but this search was hardly over when 

Batan Singh, constable, who had been 

placed on guard over the house described 

as a baithak. raised an outcry that a 

man had run away across the roof. Fazl 

Muhammed and others proceeded to the 

spot and discovered from oneMehr Singh 

that the man who had been on the roof 

and had run away was Natha Singh, the 
present appellant. They also discovered 
that he had been occupied in making a 
large hole in the roof of the outer room 
of the baithak with the apparent inten¬ 
tion of effecting an entrance into the 
building. The instrument which he had 
used for the purpose wasleft on thereof. 
Shortly afterwards Natha Singh himself 
put in an appearence and endeavoured to 
explain his conduct by saying that he 
had been occupied in mending the roof. 
A curious incident also appears in evidence. 
It is said that Amar Singh made an effort 
through Bela Singh to approach the Head 
Constable and induce him to forbear 
from searching the baithak. Bela 
Singh says that he was authorized to say 
that illicit liquor would be found in the 
baithak. In any case the search of the 
baithak was apparently postponed till 
late in the afternoon, possibly in order 


that a representative of the Hoshiarpur 
Police Station might be present or pos¬ 
sibly because the Police Officer was some¬ 
what fatigued and the day was hot. 
When the search actually took place, a 
military trench bomb, fused and loaded 
with ammonal, was discovered concealed 
in one of these rooms. No explanation 
being forthcoming, the prosecution of 
Amar Singh and Natha Singh was sanc¬ 
tioned by Government under S. 7 of 
the Act. 

In appeal it is alleged that no proper 

sanction had been obtained from the Local 
Government for the trial of the appellants 
for the offences of which they have been 
convicted. This ground was not argued 
before us. Next, it was argued that the 
place where the bomb was found was not 
in the occupation of the appellant Amar 
Singh. Of this fact however there seems 
to be quite sufficient evidence, for the 
baithak was pointed out to the Head 
Constable and Labhu as being in the pos¬ 
session and occupation of Amar Singh 
and the fact is directly deposed to by 
Lakar, Gambardar and. Ram Singh. The 
only other person in whose possession it 
could have been was Amar Singh’s bro¬ 
ther Natha Singh, bub Amar Singh is the 
elder man and principal person in the 
family, whilst Natha Singh lives with his 
father. Moreover a lease deed frornMangal 
Singh Loharin favour of Amar Singh has 
been produced. It has not been found 
possible to absolutely deny the thumb- 
impression on this document. It has 
only been suggested that the police may 
have obtained it by some deceitful means 
but as the learned Sessions Judge points 
out, Amar Singh is not a very likely sub¬ 
ject for successful deception. The docu¬ 
ment was produced by Ram Singh from a 
number of documents belonging to Mangal 
Singh who is in Burma, and the police 
seem to have spent some time in endea¬ 
vouring to find the attesting witness. 
The document appears to be genuine, but 
in any case we have no doubt that the 
baithak was in the occupation of Amar 
Singh and habitually used by him.^ It is 
not necessary for the prosecution to 
prove that Amar Singh himself placed 
the bomb in his baithak. It is sufficien 
to prove that it was found there. 

It remains for the appellant to 
the legal inference which follows 
S. 5 of Act. It has been suggested that 
the evidence of Natha Singh having 
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abtempteil to break through tho roof is iin- 
ireliable. We see no reason whatever to 
■distrust it. There is plenty of eviflonco 
to this eft'eot and even to the etVoct that 
Katha Singh tried to explain away his 
oonduot. A good deal of argument lias 
been addressed to us to induce jis to be¬ 
lieve that tho bomb was a plant ell'ected 
by Bela Singh, who is an enemy of 
Amar Singh, with a view to obtaining 
some reward for securing the conviction 
of a notorious bad character and that 
Likar Lambardar, was privy to tho plot. 
We cannot discover any reason for sup¬ 
posing that Bela Singh was an enemy of 
Amar Singh. They had both been in 
Canada together and tliey appear to have 
been friends. Moreover Bela Singh’s 
brother Jowala Singh was under suspi¬ 
cion of being concerned in the Marula 
burglary together with Amar Singh. 
There seems to be no doubt of Natha 
Singh’s attempt to eft'ect an entrance into 
the house surreptitiously, and this at¬ 
tempt argues that Natha Singh was well 
aware of the serious position in which he 
and his brother would be if the bomb was 
found and of tho necessity of making a 
desperate effort to remove it. This 
knowledge is inconsistent with the idea 
that the bomb was a plant. Moreover if 
anyone had wished to plant a bomb on 
Amar Singh and secure its discovery, be 
would have been likely to give some defi¬ 
nite information on the subject to the 
police, whereas apparently the Head Con¬ 
stable and one or two policemen present 
spent a very fatiguing day without 
making any discovery of value to them in 
the case in which they were inquiring. 
As however we agree with the conclu¬ 
sions arrived at by the learned Sessions 
Judge towards the close of his judgment, 
which are in complete agreement with 
those of the assessors, we do not think it 
necessary to say any more. 

As regards sentence we do not think 
that Amar Singh has been too severely 
dealt with. According to the evidence 
of Likar, lambardar, Amar Singh has 
been guilty of two murders and on one 
occasion has been condemned to death. 
He evidently has an extremely bad repu¬ 
tation and we do not think that the Ses¬ 
sions Judge’s sentence is at all too severe. 
Natha Singh was evidently accessory to 
the possession of the bomb and is guilty 
under S. 6. HU sentence has expired. 
"We did not consider it necessary to call 
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upon counsel for tho Crown to reply 
upon tho merits of tho appeal before us, 
but Mr. Mill Chanel re'iuosto<l permis¬ 
sion to make a few remarks witli refer- 
onco to tho criticizms of tho loanieil 
Sessions Judge regarding tho form of 
sanction granted hy tlio Local Govern- 
ment under S. 7 of the Act. Tlio learned 
Public Prosecutor contends that these 
cirticisms were unjustil'iahlo and that tho 
views enunciated by the Sessions Judge 
in tho concluding portion of liis judgment 
are erroneous. The order of tlio Ijoc iI 
Government under S. 7 of tlio Act luns 
as follows : 

“Whercastho Local Oovetumentof tho Punjab 
bas recoivod information that on or about letli 
Juno 1917, at’Biliala, in tho District of lloshi.ir- 
pur, I’unjab, Amar Singh son of Narain Singh, 
Jab of Bihala, bad in his possession and control 
a bomb with intent to endanger life and iiijuro 
property in British India, and that Natha Singh, 
brother of Amar Singh, abetted Amar Singh iu 
such possession and control. And whereas it ap¬ 
pears that tho said Amar Singh and NatbaSingh 
have thereby committed offences puuishnble under 
S. 4 and S. 0 respectively of tho Explosive Sub¬ 
stances Act, 1908, tho Lioutonant-Governor of 
tho Punjab hereby consents to and orders tho 
trial of the said persons for the said oGences.” 

With reference tothis order the learned 

Sessions Judge observes: 

Section 7 of .\ct G of 190S merely requires tho 
coDsontof tho Local Govornniont before a Court cau 
proceed to the trial of any person for an oGeuce 
against tho Act. All that would seom to be 
necessary would be a simple letter from a Secre¬ 
tary to Government convoying theLocal Govern¬ 
ment's consent to the trial of such and such 
person or persons for whatever offence he or they 
ina.v bo found to have committed under the Act. 
Anything more than this would seem unnecessary 
to lie the hands not only of the executive autho¬ 
rities (which might or might not be advisable), 
but also of the Courts which it would hardly be 
the intention of Government to fetter by defin¬ 
ing too narrowly the offences to be tried.” 

We cannot agree with the learned 
Judge that a consent given in vague and 
indefinite terms to the trial of a person 
for any offence which he rnay possibly 
have committed under the Act, is all that 
is necessary in order to comply with the 
provisions of S. 7. In our opinion the 
proper course for the Local Government 
or the Governor-General in Council, as 
the case may be, to adopt is to state 
briefly the facts which constitute the 
offence and to give consent to the trial 
of the accused person upon those facts as 
constituting, in the opinion of the con¬ 
senting authority, an offence under one 
or other of the sections of the Act. It is 
for the Court and not for the Govern¬ 
ment to decide finally whether upon a 
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given set of facts a particular offence lias 

been committed, and the mere fact that 

the consenting authority is of opinion 
that the facts constitute an offence under 
one section of the Act, is in itself no bar 

to a conviction of the accused person of 
another offence under another section, 
provided of course that the facts stated 
in the order giving consent are the same 
as those upon which the conviction is 
based In such a case it would probably 
he necessary for the Court to alter the 
charge but this does not mean that fresh 
consent to the trial upon such altered 
oharve would have to be given by the 
consenting authority. In our opinion 

S 230 Criminal P. C., makes a full 

nroYision for a case of this kind, provid¬ 
ing as it does that if an oEfence stated in 
a new, altered or added charge is one for 
the prosecution of which previous sanc¬ 
tion is necessary, the case shall not be 
proceeded with until such sanction is 
obtained, unless sanction has been already 
obtained for a prosecution on the same 
facts as those on which ^ew or 
altered charge was founded The deci¬ 
sions reported as GirdhanJjalv.Bmperor 
(1) and Profulla Chandra v. Emperor (2) 
are authorities in support of this view 
We hold accordingly that the order of 
the Local Government giving consent to 

the trial of the accused persons in this 
case was in proper from and was not 
open to the objections taken to it by the 
learned Sessions Judge. The appeals are 

.K. ^ppeals rejected.^ 

(11 119U) 11 F. 19U Cr.=10 I. C. 156=12 
Cr. Ii. J. 217. ^ 

(2) tl9083 30 Cal. 905. _ 
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Chevis, Ag. C. J. and Dundas, J. 

"hit. Wazir Devi and others — Defen¬ 
dants—Appellants. 

v. 

Ram Chand and others —Plaintiffs and 
Defendants—Eespondonts. 

Second Appeal No. 2867 of 1916, Deci¬ 
ded on 21st June 1920. 

Hindu Law—Will—Mere fact that devise 
is in favour of female does not cut down 
estate to life estate—Word malik used in de¬ 
vise—Absolute estate can be presumed to be 
granted. 

Where a Hindu testator devises property to a 
female the mere fact that the devisee is a female 
would not cut down the estate granted to her by 
the will to a life-estate. The devise must be con¬ 
strued in the same way as if it had been made to 


a man. If the word malik is used in the devise 
it must be presumed that an absolute estate is 

devised unless there is something in 

to qualify it ^ 372 O IJ 

M. S. Bhagat for Bhagat Govind Das 

— for Appellants. 

Sheo Narain —for Respondents. 

Judgment.—On 28th May 1911 one 
Lai Ghand is said to have executed a will 
bequeathing his property in equal shares 
to his mother, Mt. Wazir Devi, and his 
widow, Mt. Har Devi. On 12th May 
1913, Mt. Wazir Devi made a gift of cer¬ 
tain property left by Lai Chand in fav¬ 
our of her daughter and daughter s son. 
The present suit has been brought by 
Ram Chand, and uncle of Lai Chand for 
a declaration that this gift shall not affect 
his reversionary rights on the death oi 
the widow, Mt. Har Devi. The first 
Court found that Lai Chand was not pro¬ 
ved to have executed the alleged will and 
consequently, Mt. Wazir Devi, had no 
proprietary estate to gift in favour of her 
daughter. It also held that even if the 
will were duly executed, it did not con¬ 
fer full powers of alienation on Mt. Wazir 
Devi. On these two grouuds it decreed 
the suit in favour of the plaintiff. On 
appeal by the defendants, the lower ap¬ 
pellate Court came to no finding on the 
question of the execution of the ^ 

it agreed with the first Court that the 
wili did not convey an absolute estate to 
Mt. Wazir Devi, and that therefore she 
was incompetent to make the gift which 
was the subject of the suit. Mb. Wazir 
Devi has preferred a second appeal to this 
Court on the ground that the will 
does, in fact, confer upon her an abso¬ 
lute estate. The will in question com¬ 
mences with the recital that the testator 
has had had health for some time and 
does not expect to live; that he is in full 
possession of his senses and proposes to 
dispose of his separate property, movea¬ 
ble and immovable, between his wife and 
mother in the following proportions. The 
operative part of the will, so far as it can 
be deciphered, as it seems to have been 

much damaged by water runs as follows. 

"Meri loalida tea aural ba hissa nisfa tnsj* 
he amadni apas men tahsivi karke kharai 
anr jabtak main sinda hun main mahk ' 
bad ivafat mere ke meriwalida wa 
agar mere parde men rahegi to nisf ’ 

viankiila u'a ghair maukula, ke kull* * * 

wa milkiat mer% aural u'a waltda hi sernj i 
jaegi. Intakal loaghaira ke tcaql ^f^**^**. 
ikhtiar hoga lihaea main chand kalama 
wasit nama ba khiishi khud tahrir kar e 
ke sanad rahe.” 


Wazir Devi 

Some slight doubt exists as to fcV but 

to appears to 

be kulli. Now 

that Mt. only vov^er to 

alienat'^ ®ase of necessity. The lower 
appellate Court considers that the term 
malik when applied to a female in posses¬ 
sion of moveable property does not neces¬ 
sarily mean an absolute owner, and that 
a Court will always lean against consi¬ 
derations giving unqualified of control to 
a widow. It is contended before us, first 
that the terms milkiat and ikhtiar must 
be presumed to convey an absolute estate 
secondly, that this grant of an absolute 
estate cannot be limited by any subse¬ 
quent provisions purporting to curtail 
the enjoyment of the estate; and thirdly, 
that the word “zarurat” cannot be held to 
be equivalent to jaiz zarurat^ i. e., legal 
necessity. In short, that the subsequent 
clause regarding the power of alienation 
merely amplifies the terms of a previous 
grant of an absolute estate. In support 
of this view wo have been referred to 
several authorities. Now. no doubt the 
view formerly taken in this Court was 
that expressed in Hallia Ram v. Mt. Ved 
Kaur (l), viz., that it may be presumed, 
in the absence of clear indication to the 
contrary, that a devise of immovable pro¬ 
perty to a Hindu widow does not give an 
estate of inheritance, but only a life- 
estate, or widow’s estate as understood 
by Hindu Law, This view however can 
no longer be held to be good law as 
stated. In Surajmani v. Robinath Ojha 
(2), a Privy Council decision, a Hindu 
executed a deed of gift, to take effect 
after his death, in favour of his wives 
and his son’s widow; the words used by 
him in describing the estate bequeathed 
were malik wa khud ikhtiar. The Privy 
Council held that, in order to out down 
the full proprietary rights that the word 
malik imports, something must be found 
in the context to qualify it; but the only 
fact relied upon was that the donee was 
a woman and a widow, and this was ex¬ 
pressly decided not to suflfice to cut down 
the full proprietary right 

In G^irmukh Singh v. Makhan Singh 
(3), which was a case of gift by a Hindu 
to his wife and mother in equal sha res, 

(1) U898] 27 P. R. Ig98. 

(2) fl903l 30 All. 84=36 I. A, 17 (P. 0.). 

(3) [mil 61 P, R. 1911=11 I. 0. 846. 
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it was remarked that a deed in favour of 
a Hindu female is to be interpreted in 
just the same way as any other deed and 
if the wording of the deed taken as a 
whole points to an intention to carry 
full ownership, then full ownership, is 
conveyed just as if the beneficiary were 
a man. In Vaish7io Das v. Mt. Deoki 
(4) the words malik luaris hogi, as des¬ 
cribing the estate conveyed by a Hindu 
to his daughter-in-law, were held by a 
Division Bench to be equivalent to the 
words malik wa khud ikhtiar in the 
Privy Council Allahabad decision and to 
convey an absolute estate; and the same 
interpretation was placed on the words 
malik kamil ' in a case of a devise to a 
widow decided by the Hon'ble Shadi 
Lai, J. and reported as Nek Muhammad 
V. Maya Ram (5). The same interpre¬ 
tation was placed on the words satn- 
puran malik as applied to a widow in a 
case reported as Sulochana Dehi v. 
Jagattarini Dehi (6). In Bombay where 
a testator divided his property between 
his wife and his daughter, saying that 
one part should be given to his daughter 
;Mani and after her to her issue, the be¬ 
quest was held to be that of an absolute 
estate, Chunilal Lallubhai v. Bhogilal 
Lakhmichnd (7). The general conclusion 
to be drawn from these instances is that 
the word malik by itself implies an ab¬ 
solute estate and the word milkiat in the 
deed now in question is equivalent to 
describing Mt. Wazir Dehi as malik. 

Against these authorities three cases 
have been cited for the respondents. 
The first of these is Motilal Mithalal v. 
Advocate General of Bombay (8). There 
it was held that the Allahabad Privy 
Council decision did not affect previous 
decisions, but that the knowledge of the 
testator as to the incidents of a widow’s 
estate and the ordinary notions or cus¬ 
toms of Hindus is to be considered in 
construing a will. In that case the words 
used were: My wife shall be malik; 
but these words were much qualified by 
the following provisions in the will: 
She was to carry on the management of 
the estate with the advice of two persons 
who were to appoint a good agent and in 
case of death of one of them another was 


(4) 


1 


1908 

L1916 

[1919] 


7) [1918] 


214 P. L. R. 1908. 
82 I. O. 605. 

53 I. C. G02. 

43 I. O. 468. 


(8) [1911] 36 Bom. 279=11 I. C. 547. 
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to be appointed. They ^ere to take ac¬ 
tion in case she disobeyed the advice and 
the testator’s jewelry was to be open to 
periodical inspection by them. 

It was gathered that the testator’s in¬ 
tention was not to convey an absolute 
estate. In a similar case, reported as 
Kandarpa Nath v. Jogcndra Nath (9), 
a bequest to wife and mother was limited 
by numerous provisions quite inconsis¬ 
tent with the conveyance of an absolute 
title. In fact, alienations, except of a 
small portion, for pious objects were 
strictly prohibited. The third case cited 
Deorao v. Bapuji (10) was a will in 
favour of a widow described her as pura 
malik. This case hardly helps the res¬ 
pondents as it was held that the testator 
conveyed an absolute estate to his widow. 

In the present case we do not think 
that there is any presumption that the 
testator, assuming that he did, in fact, 
execute this will, can be presumed to 
have had any intention of limiting the 
estate of his mother or that there is any- 
|thing in the clear wording of the will to 
lead us to this conclusion. Had the be¬ 
neficiary been a man. the interpretation 
would be clear that full estate was con¬ 
veyed to him, and that he could alienate 
it, and if this be conceded, it follow's 
that the same conclusion must be re. 
ached although the beneficiary is a 
woman. We must therefore hold that 
the terms of the will conveyed an abso¬ 
lute estate to Mt. Wazir Devi, and accept¬ 
ing the appeal we remand the case to the 
lower appellate,Court for decision of the 
other points arising in the appeal before 
it. Costs will be costs in fchecause. Stamp 
on appeal to this Court to be refunded. 

r.M./R.K. Ap peal accepted, 

(9) (.19101 6 I. 0. 41. 

(10) 11919] 53 I. C. 195. 
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Broadway and Abdul Raoop, JJ. 

Harnam Singh —Plaintiff —Appellant. 

v. 

Naraina —Defendant—Respondent. 

Second Appeal No. 3289 of 1915, De¬ 
cided on 14th May 1919, from decree of 
Dist. Judge, Ludhiana, D/- 30th August 
1915. 

(a) Contract Act (1872), S. 11 — Mortgage 
by minor is void. 

A mortgage made by a minor is wholly void. 

[P373 0 1] 

I '^Contract Act (1872), St. 11 and 17—-Re' 
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cont.^lion known to be false cannot make 

A false r.Qiinor valid. cerson who 

knows it to be notation made to a 

away the privilege bl not such a ic ^ 

(c) Evidence Act (IST^PYj, - - g estop¬ 

pel when truth is known. 

There can be no estoppel wheretruth of 

\ it Jl- j . * 




N. C. Mehra —for Appellant. 
Ghulam Rasul —for i^spondent. 


Judgment. —The facts of this case 
are few and the point which arises for 
decision is short and simple. Naraina, 
the defendant to the suit, while a minor 
represented, himself to be a major and 
executed a mortgage in favour of Harnam 
Singh, the plaintiff, on 6bh June 1908. 
Thereupon one Ram Ditta instituted a 
suit for setting aside the mortgage deed 
and succeeded in getting a decree. One 
of the points raised in that suit was that 
the mortgagor Naraina, being a minor^ at 
the date of the mortgage, the transaction 
was wholly void. The suit was how¬ 
ever decreed on the ground of want of 
consideration and legal necessity. The 
question of the mortgagor’s age was con¬ 
sidered immaterial and was not decided. 
The present suit was instituted -by 
Harnam Singh, the mortgagee, against 
Naraina for the possession of the mort¬ 
gaged lands and was contested by the de¬ 
fendant on the ground of hia infancy at 
the time of the mortgage. The Court of 
first instance, holding that the defendant 
had been found to be an adult at the 
time of the mortgage in the reversioner's 
suit, came to the conclusion that the 
plaintiff was entitled to a decree. 

An appeal was preferred by the defend¬ 
ant to the lower appellate Court, which 
has reversed the decree of the Court of 
first instance and has dismissed the suit. 
The plaintiff has thereupon come up in 
second appeal to this Court. It has been 
contended on his behalf that the defend¬ 
ant, having fraudulently represented 
himself to be a major at the date of the 
mortgage, was estopped from pleading his 
infancy in this suit. It was also con¬ 
tended that he had been held to be of age 
at the date of the mortgage in the pre¬ 
vious suit and the plea was barred by 
the rule of res judioata. We have per¬ 
used the appellate judgment of Mr. Ross 
in the reversioner’s suit, and we entirely 
agree with the learned. Judge of the Court 
below that the question of the defend- 
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ftnt’s age was left open and was not finally 
decided in that case. In this case, after 
considering the evidence on the record, 
the Court has found as a tact that tlio 
defendant was a minor at the date of the 
mortgage. It is not open to the appel¬ 
lant to contest this finding in second 
appeal. It is however argued hy his 
learned counsel that even if the defend¬ 
ant was a minor, he having fiaudulently 
represented himself to bo a major, a de¬ 
cree on the mortgage ought to have been 
passed against him. In support of his 
contention he has relied upon a decision 
of the Calcutta High Court in the case 
of Sreemutty Moliun Bibi x.Saral Chand 
Mitter (l), but the view taken in this 
case is opposed to the rule laid down by 
their Lordships of Privy Council in the 
case of Mohori Bihee v. Dharmodas 
Ghose ( 2 ). It was held by their Lord- 
ships that a mortgage made by a minor 
was wholly void and that the mortgagee 
was not entitled to enforce his security 
created under the mortgage. On the ques¬ 
tion of estoppel raised in that case their 
Lordships held that there could be no 
estoppel, where the truth of the matter 
was known to both the parties. A false 
representation made to a person who 
knows it to be false is not such a fraud 
as to take away the privilege of infancy. 

In this case^onthe facts disclosed there 
can be no doubt that the mortgagee, who 
belonged to the same brotherhood to 
which the defendant belonged and lived 
in the same place where he lived, must 
have been aware that he was a minor. 
According to the finding of the learned 
Judge, Naraina was only just over 
16 years at the time of the mortgage and 
it is not possible to believe that the plain¬ 
tiff did not know that he was a minor. 
In our opinion this case is fully gov¬ 
erned by the ruling of the Privy Council. 
We accordingly dismiss the appeal with 
costs. 

r .m /r.K. _ Appeal dismissed, 

(1) L18981 2 O. W. N. 18. “ 

(2) [19031 30 Cal. 639=30 I. A. 114=8 Sar. 

374 (P. C.). 

^ A. I. R. 1920 Lahore 373 (1) 

DONDAS, j. 

Narain Singh —Applicant. 

V. 

Anup Singh —Opposite Party. 

Misc. Appln. in Civil Appeal No. 319 
of 1920, Decided on 25-5-1920. 


Civil P. C. (1908), 0.41, R. 5—Ordrr 
for stay cannot be made when execution it 
not pending. 

No order for stay of execution can i )0 inado 
whore thore is no application for oxccutlou of the 
decree under appeal ponding before ivnv Court: 
25 Bom. 683, FolL [P 373 C 2] 

Chiman Lai GuUiti —for Applicant. 

Ahdal Qadir —for Opposite Party. 

Order —It is objected that no order 
for stay of execution c\n ho made, if 
tliere is no application for execution of 
the decree under appeal pending before 
any Court [Janardan v. NiIkanlh (l)) and 
tliat no such application has been made. 
Counsel for applicants admits that this 
is correct, and that ho has no knowledge 
of any such application having been made. 
The interim order of stay of 11th March 
1920 is therefore discharged with costs 
of this hearing to respondent Rs. 32. 

R.m./r. k. _ A pplica^on rejected ._ 

(1) [1901] 25 Born. 633'! 


A. I. R. 1920 Lahore 373 (2) 

Rattigan, C. j. 

Ilay’naman and others —Defendants 
Appellants. 

V. 

Dasondhi and others —Plaintiffs Res¬ 
pondents. 

Second Appeal No. 441 of 1919, Deci¬ 
ded on 18th July 1919, from decree of 
Dist. Judge, Hoshiarpur, D/- 21st Novem¬ 
ber 1918. ^ 

(a) Limitation Act (1908). Art- 144—On 
failure of direct line of donee to f®ke pos¬ 
session, possession of trespasser is adverse 
to nearest reversioner entitled to immedi¬ 
ate possesmon and not to more distant 

collaterals. , 

Where on the failure of a douce s line ot 
descendants the gifted property is taken posses¬ 
sion of by a trespasser his possession is adverse 
within the meaning of Art. 144, Sch. 1 to tiie 
Limitation Act, to the nearest reversioner who 
is entitled to claim immediate possession of the 
property and not to the more distant collaterals 
who cannot at once claim possession. ^ 

(b) Custom (Punjab)-Gift — Permanent 
fixtures by donee go to reversionary owner 
of land—Collaterals of donee cannot claim 
compensation. 

A donee bas a precarious tenure of the gUtea 
land and any permanent fixtures, e.g., trees 
which he attaches to it and any permanent 
structures which bo erects upon it would, m t e 
event of the failure of his direct line, go to the 
reversionary owner of the land, and not to e 
collateral heirs of the donee. The latter are not 
in such a case entitled to any compens^iom ^ 

Teh Chand —for Appellants. 

Judgment.—A gift of certain land 
was made by one Mt. Naraina, widow of 
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Ilarbhaj deceased, to her daughter’s sons 
Dibtu and Nihalu on 25th December 
1897. Nihalu died on 1st January 1900 
and Dittu obtained possession of his 
share and retained it till his own death 
in 1909. After the death of Dittu muta¬ 
tion of all the lands was effected in 
favour of defendants, Dittu’s first cousins 
and as mutation was accepted by the 
nearest reversioner, Achhru, nothing was 
done by the other reversioners, Achhru 
died in 1914 and in 1918 plaintiffs, who 
ar^ collaterals in the fourth degree of 
the original donor’s husband sued for 
possession on the ground that the donees’ 
direct lineal descendants having failed, 
the lands revert to plaintiffs. 

The first question before me upon this 
appeal is whether the suit is barred by 
limitation as regards the share of Nihalu. 
Mr. Tek Chand contends that Dittu when 
he took possession of Nihalu’s land was 
a mere trespasser, that his possession 
was adverse not only to Achhru, the next 
reversioner, but to all the reversioners 
and that qua this part of the claim, the 
suit is barred. The learned Vakil relies 
upon the decision of a single Judge repor¬ 
ted as Kahla Singh v. Diala (1). The 
District Judge has held that the suit is 
nob barred as regards any part of the 
claim and I entirely agree. In order 
that the possession of Dittu should be 
adverse to the plaintiffs it is necessary 
in the first instance to prove that the 
plaintiffs had a right to claim possession 
which they could have enforced against 
Dittu. But as long as Achhru was alive 
plaintiffs had no right to sue for posses¬ 
sion and the principle of the Full Bench 
decision in Sundar v. Salig Ram (2) is 
directly in point in the present case- 
Kahla Singh v. Diala (l) was a case 
decided on its own facts, bub if the lear¬ 
ned Judge who decided it intended to 
hold that the possession of a trespasser 
would be adverse within the meaning 
and for the pu/poses of Art. 144, Dim. 
Act, to a person who had at the time no 
right to claim possession, I must with 
every deference, venture to differ from 
such an exposition of the law. I hold, 
therefore that the suit is within time. 

The next question is whether defen¬ 
dants who are the collaterals of the 
donees are entitled to claim compensation 
in respect of certain trees planted on the 

(1) [1916] 113 P.R. 1916=38 I.C. 64.- 

(2) U911] 26 P.R. 1911=29 I.C. 300 (P.B.). 


land by Dittu and Nihalu. It is urged 
by I^Ir. Tek Chand that these trees were 
the self-acquired property of the donees 
and that the latter’s collaterals and nob 
the owners of the land are entitled to 
claim them or their value. I know of no 
authority in support of a claim such as 
this, and it appears to me that the ordi¬ 
nary principle must prevail quicquid 
2 }lantatiir solo, solo cedit.' The donees 
had a precarious tenure of the land and 
any permanent fixtures which they at¬ 
tached to it or permanent structures 
erected by them upon it would in the 
ordinary course of things go to the re¬ 
versionary owner of the land and not to 
the collateral heirs of the donees. I 
think that this part of the defendants’^ 
claim has also been rightly rejected by 
the lower appellate Court. The appeal 
is dismissed w'ith costs. 

e.m./e.k. Appeal dismissed. 

A. I. R. 1920 Lahore 374 

Broadway, J. 

Mela Ram —Defendant—Appellant. 

V. 

Brij Lai and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No, 31a8 of 1918, De¬ 
cided on 4th March 1919. from decree of 
Dist. Judge, Sialkot, D/- 6th "May 1918. 

(a) Stamp Act (1899), S. 12-^Que*tion whe¬ 
ther stamp is cancelled is one of fact—Draw¬ 
ing diagonal lines on stamp is sufficient. 

The question whether or not a stamp has been 
effectually cancelled is one purely of fact to be 
decided by an examination of the stamp itself. 

The cancellation of a stamp by drawing diago¬ 
nal lines across its face is sufficient within the 
meaning of S. 12, Stamp Act. [P 375 0 1] 

(b) Negotiable Instruments Act (1881), S. 4 
—Undertaking to pay money through an¬ 
other person does not make promise con¬ 
ditional. 

The undertaking in a promissory note to pay 
the money through another person does not make 
the promise conditional and docs not take the 
document out of the purview ofS. 4, Negotiable 
Instruments Act. [P 375 0 1] 

M. L. Puri —for Appellant. 

Jogan Nath —for Respendents. 

Judgment. —The suit out of- which 
this appeal arises was for the recovery 
of Rs. (563 on a promissory note. The 
trial Court having decreed the claim and 
the learned District Judge having upheld 
the said decree, the defendant has come 
up to this Court on second appeal through 
Mr. Mukand Dal Puri. I haved heard 
Mr. Jagan Nath for the respondents. 
Mr. Mukand Lai raised two points. First, 
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lio contended that the document des¬ 
cribed as a pro-note was inadmissible in 
evidence inasmuch as it had not been 
properly cancelled under S. 12, Stamp 
Act; and secondly, that the said docu¬ 
ment did not come within the definition 
of a promissory note as contained in S. 4, 
Negotiable Instruments Act. 

With regard to the first contention it 
was argued that the legislature contem¬ 
plated the cancellation of a stamp which 
would render it impossible for use a 
second time. It seems to me that the 
question whether or not a stamp has 
been effectually cancelled is one purely 
of fact to be decided by an examination 
of the stamp itself. In the present case 
the stamp has been cancelled by drawing 
diagonal lines right across it, their ends 
extending on to the paper. An examina¬ 
tion of the stamp leaves no room for 
doubt that it was affixed for the first 
time on this document. It seems to me 
therefore that it has been effectually can¬ 
celled. A cancellation by drawing lines 
across a stamp has been considered suffi¬ 
cient in Mohammad Amir y. Kedar 
Nath (1), in which case the dictum con¬ 
tained in Piran DiUa v. Mangal 

(2) was approved of. I according y hold 

that the stamp has been effectually can¬ 
celled within the meaning of b. lA 
Stamp Act. With regard to the second 
point the document in question is to the 
effect that the drawer undertakes to pay 
the sum therein mentioned to tbe Plam- 
tiff or order “maarfat Budha Singh. It 
seems to roe that the undertaking to pa^ 
is an unconditional one and that the 

words “maarfat Budha Singh do not 
t;^e the document out of the purview of 
S 4, Negotiable Instruments Act. Budha 
Singh was the plaintiff’s agent and it 
seems to me that the insertion of these 
words in the body of the document does 
not render the document anything other 
than a promissory note. This being the 
case the onus to prove want of consider¬ 
ation was rightly placed on the defen- 
dant-appellant. and I accordingly dismiss 
this appeal with costs. 
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Shadi Lal ani> Wilri:reorce, JJ. 
Eesar Din —Convict—Appellant. 


V. 


b.m./r.k. 


Appeal dismissed^ 


(1) U0121 15 O. C. 58=15 I. C. 202. 
.(2) LlOOSi 108 P. R. 1908. 


Emperor —Opposite Party, 

Criminal Appeal No. 575 of 1010, De¬ 
cided on 3rd November 1910, from order 
of Soss. Judge, Jbelum, D/- 21st August 

1910. 

Penal Code (1860). Ss. 300 and 302—Dha- 
tura poisoning—Object of administering has 
to be determined—Amount administered is 
best indication to ascertain object- 

la cases of dhatura poisoning it is always ne¬ 
cessary to ascertain tho object with which dha¬ 
tura was administered, and the best indication of 
the intention of the offender can bo gathered 
from the amount of dhatura administered. 

[P 376 0 1] 

Mul Chand —for the Crown. 

Judgment. —The Sessions Judge of 
Jhelum, agreeing with the unanimous 
opinion of the assessors, has sentenced 
the appellant Kesar Din to be hanged for 
the murder of one Gopi Chand and his 
wife by administration of dhatura. He 
has submitted an appeal through the Jail 
and his sentence is before us for confirma¬ 
tion. It appears that Gopi Chand and his 
wife were much disappointed that they 
were childless and had made pilgrimages 
to find a remedy for their misfortune. 
During one of these pilgrimages they met 
the present accused, who is a resident of 
the District of Unao. Tdwards the end 
of May last he paid them a visit at their 
home at Chakwal and stayed with them 
for some ten days. The prosecution case 
is that on the night of 2nd June he ad¬ 
ministered dhatura for the purpose of 
robbery and fled as he was disturbed be¬ 
fore he had obtained all the jewels which 
be desired. It appears that the murdered 
woman had not become unconsbious as 
he thought, and raised an alarm as he was 
removing a jewel from her arms. Neigh¬ 
bours came and found Gopi Chand and his 
wife both unconscious and called in at 
once an Assistant Surgeon, who did 
whatever was possible, but Gopi Chand 
died at daybreak and his wife on the fol¬ 
lowing afternoon. A report was made at 
once at the thana and a full description 
was given of the culprit whose name was 
unknown. He was arrested on 
lowing evening at Chcha Saidan Shah. 
He was carrying at that time four and 
half tolas of dhatura seeds. There can 
be no doubt whatever that Gopi Chand s 
guest caused his death and that of bis 
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wife, and the only questions for decision 
in this case are whether the appellant 
was that guest, and whether he adminis¬ 
tered dhatura with the intention of caus¬ 
ing death or such bodily injury as he 
knew to be likely to cause death. As for 
the identification of the appellant there 
w'as a large amount of independent evi¬ 
dence. He was brought back to Chakwal 
with his face concealed. There is no 
reason whatever to distrust the truth of 
the witnesses’ statement. There can also 
be no doubt that the accused administered 
a large amount of dhatura to both the 
deceased. This is proved by the medical 
evidence, and the fact that he was still 
carrying dhatura with him when arrested 
supplies good corroboration. 

The only question remaining therefore 
is with what object dhatura was ad¬ 
ministered. In such cases its use may be 
merely in order to facilitate the commis¬ 
sion of robbery and it does not per se and 
necessarily import contemplation of the 
victim’s death as a means towards, or as 
incidental to, the main end of robbery, as 
is remarked by Plowden, J., in Pira v. 
Empress (1). Xu every case however of 
this description the circumstances of the 
particular case must be taken into con¬ 
sideration and the best indication of 
the intention of the offender can be 
gathered from the amount of dhatura 
which he administers: Emperor v. G«- 
tali (2). In the present case it is clear 
that a very large amount of dhatura was 
administered to the victims, as in spite of 
immediate medical assistance neither of 
them recovered. We think that there 
can be no doubt that the appellant hoped 
that the successful termination of his 
crime would be facilitated by the death 
of his victims and the subsequent diffi¬ 
culty of tracing him with the help only 
of persons little acquainted with him. We 
agree with the decision of the Sessions 
Judge and the assessors and dismissing 
the appeal confirm the sentence of death. 

R.M./r.K. Appeal dismissed. 


(1) [18911 28 P. R. 1881 Or. 

(2) [1909] 31 All. 148=1 I. 0. 765=9 Or. L. J. 
383. 
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Broadway, J. 

Chanan Singh —Convict—Petitioner, 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 400 of 1919, De¬ 
cided on 18th September 1919, from 
order of Soss. Judge, Ludhiana, D-/ 6bh 
March 1919. 

Criminal P. C. (1898), S». 338 and 339— 
Pardon tendered—Order directing trial by 
Sessions Judge is within jurisdiction — Pro¬ 
cedure laid down. 

At thecoQclustoa of a Sessions trial the Ses¬ 
sions Judge dirooted the commitment for trial of 
two of the accused to whom a pardon had been 
tendered by the District Magistrate: 

Held: (1) that the Sessions Judge had juris¬ 
diction to make the order; (2) that on being 
placed on trial the accused would first plead their 
pardons .and it would be for the trial Court to 
decide whether or not the pardons had been 
forfeited. [P 376 0 21 

Jagan Nath —iov Petitioner. 

Herbert —for the Crown. 

Judgment. —The relevant facts are 
that Chanan Singh and Mt. Bisbni were 
tendered pardons by order of the Dis¬ 
trict Magistrate on 3rd October 1918. 
The case in connexion with which the 
pardons were tendered was duly heard 
by the Sessions Judge, who at the con¬ 
clusion of the trial directed the commit¬ 
ment of both of these persons to the 
Sessions for trial on the original charge 
i. e., one under S. 302, I. P. C. Chanan 
Singh and Mt. Bishni have preferred 
petitions against this order directing 
their commitment. I have heard Lala 
Jagan Nath for Charan Singh and Mr. 
Devi Dayal for Mt. Bashni, while Mr. 
Herbert has addressed me on behalf of 
the Crown. ‘ That the learned Sessions 
Judge had jurisdiction to pass the order 
he has passed is clear, and it is obvious 
that most of the grounds taken by Lala 
Jagan Nath are based on a misunder¬ 
standing of the order complained of. 
This case is, as near as may be, on all 
fours with that of Crown v. Kadu (1). 
relied on by Mr. Herbert. I am un¬ 
able to see any justification for interfer¬ 
ing with the order of the Sessions Judge. 
When the petitioners are placed on their 
trial they will first of all plead their 
pardons and it will be for the trial Court 
to decide whether or not the said par¬ 
dons have been forfeited. 1 dismiss 
both petitions. 

R.M ./ r.K. _ Petitions dismissed. 

(1) [19051 176 P. L. R. 1905. 
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A. 1. R. 1920 Lahore 377 (1) 

Broadway, J. 

Jiioxn Singh —Appellanb. 

V. 

Sawan Mai and others —Respondent?. 

Misc. Second Appeal No. 3023 of 1917, 
Decided on 17th April 1919, from order 
of Dist. J., Attock, D/- 4th August 1917. 

Civil P. C. (1908), O. 21. R. 92 —SbIc set 
aside under R. 92 —No second appeal lies. 

Where au execution s^le is set aside under 
O. 21, R. 92. and the right of appeal given by 
O. 43, R. 1 (j) of the Code is availed of, oo 
second appeal is competent from the order p.Tssod 
by the appellate Court. IP 377 C 2] 

B. B. Pnri —for Appellant. 

D. R. Saivhney —for Respondents. 

Judgment. —The facts of this case are 
briefly as follows : Dandu Mai obtained 
a decree against Sawan Mai and Gumani 
Mai and in execution attached a certain 
house and asked for it to be sold. One 
Multani Mai, another son of Sawan Mai, 
filed certain objections against the sale 
of this property, which were rejected. 
Multani Mai then filed a regular suit ask¬ 
ing that the house be released from at¬ 
tachment. This case Multani Mai kept 
pending by resorting to various devices 
and while this suit was pending, Jiwan 
Singh instituted a suit against Sawan 
Mai and Multani Mai, etc., obtained an 
ex parte decree, attached the same house, 
brought it to sale and got the sale con¬ 
firmed. When Dandu Mai came to know 
of this, he put in an application under 
O. 21, R. 90, Civil P. 0., asking for the 
sale to be set aside on the ground that it 
had been effected in a decree obtained 
fraudulently. The learned Munsif on 
17th March 1915 set aside the sale under 

O. 21, R. 92, Civil P. C. Dandu Mai 
then instituted asuit against Jiwan Singh 
and Multani Mai, etc., for a declaration 
that the decree had been obtained by 
fraud. Ho could not very well have 
asked for the sale to be set aside in a 
regular suit, inasmuch as it had already 
been set aside under O. 21, R. 92, Civil 

P. 0. Jiwan Singh appealed against the 
order under O, 21, R. 92, as well as 
against the decree in the regular suit, and 
the learned District Judge dismissed both 
the appeals. A second appeal to this 
Court in the regular suit proved infruo- 
tuous, and a second appeal was filed against 
the order of the learned District Judge, 
dismissing the appeal made to him under 
O. 43, Civil P. O. 


Mr. Dev Raj on holialf of the respon¬ 
dents raised an ohjection to the elVocb 
that no second appeal was compotonb 
inasmuch as S. 101 (2) rendered orders 
passed on appeal under 0.43, Civil P.C., 
final. In my opinion this contention is 
correct. The application was made under. 

O. 21, K. 90, and the sale was set aside! 
under R. 92. O. 43 gave the right tol 
appeal and this right was availed of. 
No further appeal is competent, and 
Mr. Puri on hehalf of Jiwan Singh sug¬ 
gested that in this event his appeal should 
he treated as a revision. Whether or not 
the order passed under O. 21, R. 92, Civil 

P. C., was legal is i)erhai)3 a matter 
which is debatable, but the ciicumstances 
of this case are sucli that I certainly do 
not think I should be justified in inter¬ 
fering in favour of Jiwan Singh. The 
decree was obtained by him fraudulently 
and collusively and therefore the equities 
are all against him. The appeal is not 
competent and I decline to interfere on 
the revision side. Jiwan Singh will pay 
the costs of the otlier side. Counsel’s, 
fee Rs. 32. 

r.M./r.K. Appeal dismissed, 

A. I. R. 1920 Lahore 377 (2) 
Special Bench 

Rattigan, C. j., Broadway and 
•Martineau, JJ. 

The Indian Divorce /ict, In the mat¬ 
ter of. 

Matrimonial Reference No. 6 of 1918, 
Decided on 25th April 1919, made by 
Dist. Judge. Lahore, D/- 1st Juno 1918. 

Divorce Act (1869), S. 43—Decree nisi by 
District Judge — Order as to custody and 
maintenance of children should not form 
part of decree nisi. 

An order under S. 43 as to the custody and 
maintenance of the children should not form 
part of a decree nisi for the dissolution of mar¬ 
riage passed by a District Judge. 

Such an order is merely ad iaterim and is 
liable to terminate upon the confirmation of the 
decree by the High Court. [P -3(8 C 1] 

Oeitel —for Petitioner. 

Order. —A return has now made to 
our order, dated 12th Marcn 1918, and 
wo agree with the District Judgo that 
the petitioner has succeeded in proving 
that he did not connive at the adultery 
committed by the respondent. We ac¬ 
cordingly confirm the decree nisi for dis¬ 
solution of marriage passed by the Dis¬ 
trict Judge on 1st June 1918. The latter 
part of the District Judge's decree, which 
directs under S. 43, Divorce Act, that the 
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custody of the children shall remain 
with the respondent and that the peti¬ 
tioner shall pay a specified sum monthly 
for the education and maintenance of the 
two elder children, should not have 
formed part of the decree nisi: see Bur¬ 
roughs V. Burroughs (l). These were 
merely ad interim orders liable to termi¬ 
nate upon the confirmation of the decree 
by this Oourt. Our present order must 
not be taken to embody these interim 
orders of the District Judge, and it will 
be for the petitioner to apply to the Dis¬ 
trict Judge if he desires to obtain the 
custody of the children. We make no 
order as to costs. 

^ r.m./r.K. _ Order accordingly. _ 

{D [1887] 02 P. R. 1887 (F.B.). 


A. L R. 1920 Lahore 378 

Shadi Lal and LeRossighol. JJ. 
Qasim AH and others PlaintiiTs 
Appellants. 

V. 

Ghulam Mahomed and others Defen¬ 
dants—Respondents. 

Second Appeal No. 2541 of 1914, De¬ 
cided on 7th April 1919. from decree of 
Divl. Judge, Jullundur, D/-25th July 

1914. 

(a) Custom (Punjab)—Right of remote col¬ 
laterals ter challenge alienations of ances¬ 
tral land by alienor—No general rule exists 

_Burden of proof lies on distant collateral 

alleging custom authorising him to challenge 
such alienation. 

Ko general rule can belaid down as to too 
applicability to all cases alike of the principle 
that up to a certain degree of propinquity it is 
to bo presumed that agnatic relations of the 
alienor are entitled to impeach an alienation of 
ancestral land and that beyond that degree it is 
to be presumed that they have no such right. 

The general custom of the Punjab does not 
recognise tho right of a collateral, however re¬ 
motely related, to challenge alienitious ; and in 
the case of very distant collaterals the onus of 
proving a right to control rests on the person 
who challenges an alienation and not on the 
alienee. i-P 8^8 C 2] 

(b) Custom (Punjab)—A wans of Pholriwala 
in Jullundur District-Collaterals of lOlh de¬ 
gree cannot challenge alienation. 

Among Awans of Mauza Pholriwala in the 
Jullundur District there is no special custom 
entitling collaterals in the tenth degree to con¬ 
test an alienation effected by a childless pro¬ 
prietor. LP 379 C 1] 

Oertel —for Appellants. 

Muhammad Shafi —for Respondents. 
Judgment. —This was an action for 
the recovery of a plot of land sold by one 
I'attu, a childless Awan proprietor of 
Mauza Pholriwala in the District of 


Jullundur. It is beyond dispute that 
the land is ancestral Qua the plaintiffs, 
who are the alienor’s collaterals in the 
tenth degree and the sole question, which 
arises upon the certi6cate granted by the 
lower appellate Court, is whether col¬ 
laterals so remotely related as the plain¬ 
tiffs are entitled to contest the aliena¬ 
tion. 

Now, we are prepared to accept the 
contention that no general rule can be 
laid down as to the applicability to all 
cases alike of the principle that up to a 
certain decree of propinquity it is to be 
presumed that agnatic relations of the 
alienor are entitled to impeach an aliena¬ 
tion of ancestral land, and that beyond 
that degree it is to be presumed that 
they have no such right. If the matter 
rested on theoretical grounds alone, it 
could be said that, as long as the pro¬ 
perty was proved to be ancestral, an 
agnate irrespective of the remoteness of 
his relationship with the alienor would be 
entitled to object to the alienation but the 
decision of such cases does not proceed 
upon purely theoretical grounds. Wc find 
that the members of the tribes governed 
by agricultural custom do draw a distinc¬ 
tion between near agnates and remote 


agnates, and that in at least four cases, 
vide Muhammad v. Jahan Khan (1) 
Dula Singh v. Wazir Singh (2), Mangal 
V. Chetu (3) and Sawan Singh v. Barna- 
man (4), it was held that collaterals 
related in the tenth decree were not en¬ 
titled to control the power of alienatioii 
of a childless proprietor. There is only 
one case, namely, Khazan Singh v. Belu 
(5), in which a collateral within the 
tenth degree succeeded in establishing 
his claim. The whole question was 
considered in a Division Bench judg¬ 
ment reported as Pal Singh v. Ganda 
Singh (6) and it was laid down, after 
a consideration of the authorities on 
the subject, that the general custom 
of the Punjab does not recognise the 
right of a collateral, however remotely 
related, to challenge alienations and that 
iu the case of very distant collaterals the 
onus of proving a right to control rests on 
the person who challenges an alienatioDt 


(1) 1883] 119 P. R. 1883. 

(2) [1887] 69 P. R. 1887. 

(3) [1890] 20 P. R. 1890. 

(4) [1901] 162 P. L. R. 1901. 

(5) [1906] 35 P. R. 1906. ^ 

(6) A. I. R. 1914 Lah. 305=22 I. C. 319—37 

P. R. 1914 . 
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and not on the alienee. In that case the 
collaterals were related the eighth de¬ 
gree and the learned Judges held that 
the onus of proving a special custom en¬ 
titling them to control the power of 
alienation rested upon them and that 
they bad failed to prove such a custom. 

In view of the authorities cited above, 
and having regard to the fact that the 
alienor was a member of the Awan tribe, 
a tribe which recognises very wide 
powers of alienation, we are of opinion 
that the lower Courts were justified in 
placing the onus of proving a special custom 
upon the plaintiffs. It is admitted that 
there is no evidence to establish the 
custom, and we accordingly dismiss the 
appeal with costs. 

b.m./r.k. Appeal dismissed, 

A. I. R. 1920 Lahore 379 

Abdul Raoop, J. 

Mt. Nandi —Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 1092 of 1919, De¬ 
cided on 1st December 1919, from order 
of Sess. Judge, Lyallpur, D/- 13bh August 
1919, 

sj? Penal Code (1860), S. 494 — Chamar 
woman becoming convert to Islam and mar* 
rying Mtissalman during lifetime of first nus- 
band is guilty under S. 494—Ignorance only 
extenuates offence. 

The mere fact of a Ohaniar woman becoming a 
convert to Islam does not dissolve her marriage 
with her Chamar husband, and if she marries a 
second time during the lifetime of hot first bus* 
band she is guilty of an offence under S. 494. 

In such a case, the fact that the woman 
thought her conversion had dissolved her previ¬ 
ous marriage may be treated as extenuating her 
offence, although it does not absolve her from 
liability. IP 379 C 2 ^ 

Ham Chand Manchanda for Peti¬ 
tioner. 

Sleem —for the Crown. 

Judgment. — On the facts found, 
which are now practically admitted be¬ 
fore me, there can be no possible doubt 
as to the correctness of the conviction in 
this case, Mt. Nandi alias Zainab, the 
applicant before me, was admittedly a 
married woman, being the wife of the 
complainant, a chamar. She changed 
her religion and became a ^ussalman and 
one month and four days after married 
Rukan Din. The complainant thereupon 
brought a charge against Mt. Zainab, 
Rukan Din and two others under S. 494, 
I. P. C. As I have stated above, both 
the Courts have found that the marriage 


had actually taken place ))otwoon tlio 
Chamar and Mt. Nandi. Counsel for Mt. 
Zainab attempted to argue tliat l)y t!io 
conversion of tlie petitioner to Islam, 
the marriage-tie had come to an end, but 
having regard to tlio weight of authori¬ 
ties on this point, tlio learned counsel 
very frankly admitted that bo could nob 
press the matter further. The law on 
this point is very clearly explained at 
p. 437 of Ameer Ali’s Mahomedan law, 
Vol. 2. It is thus stated there : 

“ Whoro the parties are scripturalists and the 
wife becomes a convert to Islam the same proce¬ 
dure would be followed, viz., if the conversion 
takes place in a country subject to the laws of 
Islam, the faith will be offered for acceptance 
to the husband and on his refusal the Judge will 
make a decree for separation or cancellation of 
the marriage.” 

Admittedly, there has been no decree 
of this kind in this case, and it 
cannot be denied that India is Darul 
Islam where Mahomedan law is adminis¬ 
tered. Therefore dissolution of marriage 
could not have taken place in this case 
without a decree of Court. This view of 
the law was adopted by the learned 
Judges of the Calcutta High Court in a 
case of Ham Kumari, In the matter of 
(l). In addition to this case, the follow¬ 
ing cases also may be looked at: Govern^ 
ment of Bombay v. Ganr/a (2), Jamna 
Devi V. Mul Raj (3), Emperor v. Mt. 
Huri (4), Cj'owii v. Gholam Fatima (5). 
Having regard to the facts found, and 
the authorities above mentioned, 1 can¬ 
not but uphold the conviction. The 
learned counsel has drawn my attention 
to the following remarks to be found in' 
CroivJi V. Gholam Fatima (5), at p. 51 ; 

” But though ignorance of the law, and the 
fact the woman thought her conversion had dis¬ 
solved her former marriage, are insufficient ex¬ 
cuses, yet I think they extenuate her offence, and 
a very lenient punishment is sufficient.” 

This applies with equal force to the 
facts of the present case, and I think 
that, under the circumstances, the sen¬ 
tence of six months’ rigorous imprison¬ 
ment is lather too severe. On the ques¬ 
tion of sentence the learned counsel ap¬ 
pearing on behalf of the Government has 
argued that the fact that the marriage 
took place one month and four days after 
the petitioner’s conversion to Islam, 
leads to the conclusion th at the conver- 

(1) [18911 18 Cal, 264. 

I (2) [1879-801 4 Bom. 330. 

(3) [1907] 49 P. R. 1907. 

(4) [19181 48 I. C. 493. 

(5) [18701 32 P. R. 1870 Or. 



1920 


Nabi Bakhsh V. Emperob 


380 Lahore 

sion must have been recorfced to with a 
design to put an end to the marriage tie 
and that therefore the petitioner should 
not be shown any leniency. The conclu¬ 
sion suggested does not necessarily follow. 
Having regard to the circumstances of 
this case, I think, a more lenient sentence 
would meet the exigencies of the case. I 
reduce the sentence to three months 
simple imprisonment. In other respects, 
the application is disallowed. The peti¬ 
tioner should surrender to her bail before 
the District Magistrate. 

R. M./R.K. Petition partly accepted. 

A.I.R. 1920 Lahore 380 (1) 

•Broadway, J, 

Sandhi —Accused—Petitioner. 

V. 

Khcm Chand and anothei —Opposite 

1*1) 16S 

Criminal Revn. No. 1449 of 1919, De¬ 
cided on 17th December 1019, from order 
of Dist. Magistrate, Jullundur, D/- 30th 
November 1919. 

Workmen’s Breach of Contract Act (13 of 
1859), Ss. 2 and 3 —Workman receiving loan 
as advance—Breach of contract—He is not 
liable to be prosecuted. 

However carefully it may be sought to disguise 
the fact that an advance is really a loan, the 
Workmen’s Breach of Contract Act would not ap¬ 
ply to such a case: A. I. li. 1914 Lah. 465, Foil. 

S. received Rs. SO from the firm of K in ad¬ 
vance and agreed to work in their factory. Rs. 2 
were to be deducted from his monthly wages to 
make up the money received in advance. Not 
having fulfilled the terms of the agreement, he 
was prosecuted under -\ct 13 of 1859: 

Held : that the advance was really a loan and 
therefore the Act did not apply, [P 880 C 2] 

Nand Lai —for Petitioner. 

Badur-ud-Din Eureshi —for Opposite 
Parties. 

Facts. —That one Sandhi Lobar agreed 
with the firm of Khena Chand-Bhola Nath 
to work at the firm and received Rs. 30 
in advance, and agreed to do the balti 
work in the factory and that Rs. 2 will 
bo deducted from his monthly wages to 
make up the money received in advance, 
and in case of noncompliance the accused 
agreed to be punished under the Work¬ 
men’s Breach of Contract Act (13 of 1859). 
As the accused has not fulfilled the terms 
of the agreement, hence ho was pro¬ 
secuted under S. 2, Act 13 of 1859. The 
full particulars are given in the body of 
the lower Court’s judgment. The ac¬ 
cused, on conviction by Malik Abdul Haq, 
exercising the powers of a Magi^rate of 
the First Class in the Jullundur District, 


was sentenced by order, dated 12tb 
August 1919, under S. 2, Act 13 of 1859, 
to go to Kbem Chand-Bhola Nath’s- 
factory and work there till the oblige* 
tiona are over. Failing, he shall incur the 
penalty of S. 3 Act, 13 of 1859. 

Grounds. —The money advanced was! 
certainly a loan, not an advance on ac¬ 
count of work bo be performed. Also 
this Act cannot be meant to be used to 
compel a man to work in a factory four 
years after he left work. The Act ought 
to be used at once, if at all. I recom¬ 
mend cancellation of the lower Court’s 
order. 

Order . —After a careful consideration 
of the contract in this case and the argu.| 
ments of counsel for the parties, I agree 
with the learned District Magistrate that 
the order passed by the Magistrate under 
Act 13 of 1859 is not maintainable. No 
doubt the contract recites that the ad¬ 
vance was made for work to be done, bub 
the repayment was not to be made out of 
the wages. In this the Magistrate has 
erred, as has been pointed out by Mr. 
Kureshi. As laid down in Emperor v. 
Muhammad Din (l), however carefully it 
may be sought to disguise the fact that 
an advance is really a loan, the Act does] 
not apply: see also Ganeshi Lai v. 
Shugan Chand (2). 1 accordingly set 

aside the order of the Magistrate dated 
12th August 1919. 

R.M./r.k. _ Order set aside. 

11) A. I. R. 1914 Lah. 466=23 P. R. 1913 
Cr.=22 I. C. 742. 

(2) [1910] 9 P. R. 1910Cr.=5 I. C. 914 

A. I. R. 1920 Lahore 380 (2) 

Abdul Raoof, J. 

Nabi Bakhsh —Petitioner. 

V. 

Emperor —Cpposite Party. 

Criminal Revn. No. 372 of 1919, De¬ 
cided on 28th .July 1919, from order of 
Dist. Magistrate, Sialkot, D/- 13th De¬ 
cember 1918. 

Criminal P. C. (1898), S. 437—Order of 
discharge—Further enquiry should not be 
ordered without notice to accused—No in¬ 
terference if order is not foolish or per¬ 
functory. 

Before an order for further inquiry is passed 
to the prejudice of an accused person who has 
been discharged, it is proper that ho should be 
called upon to show cause why such order should 
not bo passed. 

An order directing further inquiry should not 
be passed where on the face of the order of dis¬ 
charge, it does not appear that the order is per¬ 
functory or foolish. [ P 351 0 IJ 
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Kharah Singh —for Petitioner. 
Judgment.—lu this case the peti¬ 
tioner was charged under S. 406, I. P. 0., 
and an order of discharge was recorded 
by Pandit Shamhhvi Nath, Magistrate, 
2nd Glass, on 7th September 1918. The 
District Magistrate, Mr. G. F. ITsborno, 
by fill orclev, dated 13bli Docoitibor 1918, 
set aside the order of discharge and 
ordered a fresh trial by the Magistrate of 
the Ilaqa, The petitioner has come up 

on revision to this Gourt. 

The tirst ground urged on behalf 
of the petitioner is that the order of the 
Magistrate is irregular as it has been 
passed behind the petitioner s back with- 
out any notice being given to him. In 
my opinion there is force in this ground. 

It. has always been held by this Court 
and other High Courts that a Court 
should not pass an order prejudicial to a 
person without givinghim an opportunity 
of meeting the case against him. It 
held in the case of Diillay. Empress (1) 
that, before an order for further inquiry 
is passed to the prejudice of an accused 
person, it is proper that he shonud be 
called upon to show cause why such order 
Ishould not he passed. This is a very 
Isalutary rule of practice which has been 
acted upon in almost all the High Courts, 
and though it is not specifically laid down 
in the law that a notice must necessarily 
go under these circumstances, it has 
always been held to be a proper course to 
adopt. Especially in a case where, on the 
face of the order of discharge it does not 
appear that the order is perfunctory or 
foolish, a superior Court ought not to set 
aside an order passed by a competent 
Court. If any authority is necessary for 
this proposition, it is to be found in a 
Full Bench case. Emperor v. Kiru (2), in 
which Kensington, J., is reported bo have 
observed at p. 34 (of 10 P. P* 191l)i that 
no invariable rule can be laid down, bub 
gpeaking generally farther inquiry after 
discharge is improper unless the order of 
discharge was manifestly perverse or 
foolish or was based upon a record of 
evidence which was obviously incom¬ 
plete. None of these circumstances are 
to be found in the present case. In this 
case it appears from the judgment that 
the learned Magistrate has thoroughly 
examined the evidence given in the case 

[19011 2 P. R. 1901 Or. 

[19111 10 P. B. 1911 Or. 11 I. 0. 182. 

(P. B.). 


and has also taken into consifloration the 
record of tlm execution proceedings. 
Reading the judgment of tlio learned 
Magistrate, which, in my opinion, is a 
careful and exhaustive judgineub. X think 
the order under revision was uncalled 
for. For the reasons above set forth I 
set aside the order directing fresh trial. 
Revision allowed. 

r.ji./r.K. Petition accepted. 

A. I. R. 1920 Lahore 381 

Bhoadway, j. 

Shiv Parshad — Defendant—Petitioner. 

V. 

Kanhaya Shah-Buchi Shah and an- 
othet —Plaintiff and Defendants— Op¬ 
posite Parties. 

Civil Misc. Case No. 91 of 1919, De¬ 
cided on 17th April 1919, for transfer of 
the cases from Sr. Sub-Judge, Rawal¬ 
pindi, to Court of Delhi. 

❖ Civil P. C. (190S). S. 22—Case should not 
be transferred to another Court merely on 
ground that defendant has all his evidence 
at that place. 

A case should not bo transferced from ouo 
Court to another merely on the ground that the 
defendant has all his evidence at the latter place. 

A strong case must bo made out in order to over¬ 
rule the rights of the plaintifl to select the forum 
of bis suit : 8 J. C. 119; .1. !• It- 1011 Ij. li. 

A. I. B. 1914 All. 318; .1. I- li. 1014 Sind 147 
and 34 I. C. 686, Rot. on. [P 332 0 1] 

Govmd Das —for Petitioner. 

Sheo Narain^ior Opposite Parties. 
Judgment —This is an application, 
under S. 22, Civil P. C.,''1908. in which 
it is sought by the defendants to obtain 
the transfer of a case instituted at Rawal¬ 
pindi to a Court at Delhi. It appears 
that the plainbift's are residents of Rawal¬ 
pindi and carried on business there. The 
defendants are a firm known as Seth Mul 
Chand-Kidar Nath. They also have a 
branch at Delhi apparently under the 
name of Mul Chand-Ganga Bishen. A 
contract was entered into between the 
plaintiffs and the defendants’ firm at 
Delhi, The principal defendant is a re¬ 
sident of Rawalpindi and defendant 2 
also lives a good deal at-that place. The 
plaintiffs allege that there has been a 
breach of contract inasmuch as goods 
undertaken to be delivered over to them 
have not been so delivered. 

It is not disputed and it is quite clear 
that the Courts at Rawalpindi have juris¬ 
diction to try the suit. Prima facie, the 
plaintiffs are entitled to bring their suit 
in any Court which has jurisdiction. On 
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behalf of the defendants-applicants, Mr. 
Govind Das contends that the balance 
of convenience renders it advisable, 
as well as necessary, that the case 
should be tried at Delhi. Mr. Sheo 
Narain on behalf of the plaintiffs opposes 
this application on the ground that 
it would occasion great inconvenience to 
his clients if the case were transferred 
from Rawalpindi to Delhi. He also con¬ 
tended that no valid reason had been 
shown for such a transfer being ordered. 
In Bohitram v. Chimunbux (l) it was 
Iheld that a plaintiff should not without 
sufficient cause be deprived of the right 
given him by law to select the Court in 
which he will sue. In Chctty v. 

ATUnftcholldTfi Chetty (2) it was held that 
' very strong reasons must be shown for 
depriving a plaintiff of the right to bring 
his suit in any Court in which the law 
allows. Sachendra Nath v. Muhammad 
HahihuUah (3) is to the same effect. In 
Shamussuddin v. AH Mahr>med (4) it was 
held that a case should not be transferred 
from one Court to another merely o'n the 
ground that the defendant has all his 
evidence at the latter place. In Syed 
Husain v. Ml. Sajjadi Begam (5) it was 
held that a strong case must be made out 
in order to overrule the right of the 
plaintiff to select the forum of his suit. 

The question for determination here is 
whether, having regard to the principles 
enunciated in the above rulings, with 
which I am in complete accord, any such 
case can be said to be made out by the 
applicant. Mr. Govind Das urged that 
there were three points primarily in¬ 
volved in the suit: first, whether a con¬ 
tract was entered into; secondly, whether 
a breach of contract had been committed; 
and thirdly, what the damages, if any, 
were; and he contended that most of the 
evidence, especially with regard to the 
third point, would have to come from 
Delhi. I am not prepare! to hold that 
this alone would be a sufficient cause for 
transferring the case to that district. It 
seems to me that, if anything, the balance 
of convenience is in favour of the case 
being tried in the forum selected by the 
plaintiffs. The head office of the defen- 

(1) U910) 8 I. C. 449. - 

(2) A. 1. R. 1914 L. B. 37=23 I. 0. 345=7 L 

B. R. 129. 

(3) A. I. R. 1914 All. 318=24 I. C. 707. 

(4) A. I. R. 1914 Sind 147=825 I. C. 874=8 

S« L« R* 43. 

[1916] 34 I. C. 686. 
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dants’ firm is at Rawalpindi. The mere 
fact that in the branch of this firm at 
Delhi there is another partner, with the 
two defendants does not to my mind 
affect the situation. The bulk of the 
property of the defendants’ firm is situ¬ 
ated at Rawalpindi, and it is obvious 
that it would put the plaintiffs to con¬ 
siderable inconvenience if they had to go 
from Rawalpindi to Delhi for every hear¬ 
ing in the case, whereas, if it was found 
necessary to take any evidence on com¬ 
mission at Delhi, the defendants, at any 
rate, would have no cause for complaint, 
inasmuch as the evidence taken on com¬ 
mission would be taken in a city where 
they have their own branch. In all the 
circum stancesit seems to me that, instead 
of the plaintiffs having instituted this 
suit at Rawalpindi in order to harass the 
defendants, the defendants have put in 
this application with a view to doing 
their utmost to hamper and harass the 
plaintiffs. I accordingly dismiss this 
application with costs ; counsel s fee 

Rs. 150. . 

r.m./r.k. Application dismissed, 

A. I. R. 1920 Lahore 382 
Scott-Smith and Leslie Jones, JJ. 

Secretary, Chief Khalsa Dewan, Am¬ 
ritsar —Defendant—Appellant. 

V. 

Bunjah National Bank, Ltd., and 
others —Plaintiffs—Respondents. 

First Appeal No. 1880 of 1915, Deci¬ 
ded on 23rd April 1919, from decree of 
Senior Sub-Judge, Rawalpindi, D;- 23rd 
March 1915. 

Evidence Ack (1872), S. 115—Sale of mort¬ 
gaged properly — Mortgagee informing ven¬ 
dee what sum is due cannot claim larger sum. 

Where in the case of a sale of mortgaged pro¬ 
perty, the mortgagee informs the intending 
vendee that a certain sum is due on the mort- 
eace.he is estopped from claiming a larger amount 
subsequently. LF 383 C 23 

Sheo Narain —for Appellant. 

Dalip Singh —for Respondents. 

Judgment. — {9th April 1919). The 
dispute in the case out of which the pre¬ 
sent appeal arises was as to the amount 

due to the Punjab National Bank, plaintiff, 

on the mortgages of certain propeity 
executed by Radha Kishen and Ram 
Cband, now represented by defendants 1 
to 3, respondents. The property was 
sold by the mortgagors to the Trustees of 
the Khalsa Educational Committee on 
26th February 1908, who in their turn 
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transferred it to the Secretary, Chief 
Khalsa Bewan, Amritsar, defendant-ap- 
pellant. Plaintiff claimed Rs. 5,376-3-6 
and the Senior Subordinate Judge, Rawal¬ 
pindi, having decreed the claim in full, 
the Secretary, Chief Khalsa Dowan, has 
applied to this Court for a reduction of 
the amount to the extent of Rs. 1,900. 
There are several grounds of appeal, but 
all of them except those dealing with the 
question of estoppel were given up by 
Pandit Sheo Narain, counsel for appel¬ 
lant. Appellant’s contention is that 
prior to the sale of 26th February 1908, 
Sardar Sowa RamSingli, acting on behalf 
of the vendees, . himself being one of 
them, went to the Punjab National Bank 
and on inquiry was told by the Manager, 
or by a clerk on his behalf, that the sum 
due to the Bank on the mortgages was 
Rs. 7,896-10-6 calculated up tolst March 
1908, that acting on this representation 
this sum was kept by the vendee for 
payment to the Bank, the balance of the 
purchase money being paid to the ven¬ 
dors, and that the Bank cannot now turn 
round and say that the interest had been 
calculated wrongly and that really about 
Es. 1,093 more was due on the date in 
question. 

Sardar Sewa Ram Singh was the chief 
witness for the defendant-appellant. His 
evidence is given in the judgment The 
lower Court does not say that it disbe¬ 
lieves his statement, but holds that plain¬ 
tiff is not bound by any informal admis¬ 
sions that may have been made at the 
time when the memo. Ex. D-4 was 
written. We seo absolutely no reason 
for not accepting Sardar Sewa Ram 
Singh’s evidence. It is admitted by 
Mr. Dalip Singh, counsel for respondent, 
that Sardar Sewa Ram Singh could not 
have found out the exact 'sura due to the 
Bank without making inquiries from the 
latter. Various payments had been made 
by the mortgagors and the lower Court 
is in error in thinking that the sum due 
could have been ascertained by a perusal 
of the deeds of mortgage. The sum which 
Sardar Sewa Ram Singh states was men¬ 
tioned to bim by the Bank ofBoials is en¬ 
tered on the memo. Ex. D-4 and is the 
very sum which under the deed of sale 
was kept by the vendees for payment to 
the Bank. 

It also is consistent with the sum cal¬ 
culated by the Bank to be due on Ist 
January 1908, about which the Bank’s 


legal adviser sent the letter of demand 
Ex. D 3, p 21 of the paper book. It is 
quite certain then that Sardar Sewa Ram 
Singh ascertained the sum due by him¬ 
self going to the Bank, and his further 
statement that Ram Cliand went with 
him must be accepted, as the Bank oth- 
cials would not have told him what was 
due unless and until authorized to do so 
by one of the mortgagors. We see no 
reason to disbelieve his statement that 
the Manager of the Bank told one of the 
clerks to give him the desired informa¬ 
tion. It is admitted before us tlmt the 
amount of Rs.7,H9G-10-G was the amount, 
due on 1st March 1908, calculating the 
interest with half-yearly rests. The fact 
that the Bank was entitled to calculate! 
it with monthly rests does not affect the; 
question. The vendees were entitled to 
accept the representation of the respon¬ 
sible official of the Bankas to the amount 
due. They did accept and act upon it, 
and the Bank is therefore now estopped 
from saying that more than Rs.7,896-10-6 
was actually due on the date in question. 
Counsel for appellant admits that plain¬ 
tiff is entitled to charge interest after 
that date at the rate agreed upon with 
monthly rests. Parties’ counsel will in¬ 
form us after making up accounts what 
was the amount due on the date of insti¬ 
tution of the suit, starting with the fact 
that Rs. 7,896-10-6 was due on 1st 
March 1908. 

Judgment. —Pandit Sheo Narain has 
now submitted a calculation by which he 
shows Rs. 3,783-11-2 as due on the date 
of institution of the suit. Mr. Dalip 
Singh on behalf of the plaintiff-respon¬ 
dent has examined this and says he is 
not prepared to dispute its correctness. 
We therefore accept the appeal so far as 
to reduce the decree to one for the sum 
above mentioned. The result is that the 
appeal is accepted to the extent of 
Rs, 1,592-7-4. We direct that the plain¬ 
tiff-respondent shall pay appellant’s 
costs in this Court upon Rs. 1,600 and 
that the parties shall bear their own 
costs in the lower Court. 

r.M./r.K. Appeal partly accepted . 
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Amiriifif^in and others 

Respondenta. . 

Second Appeal No. 103S of 1919 Deci- 
nn 9fch Decombor 1919, from decree 
of Dist. Judge, Lahore. D/- 30th January 

cated for pray reserved for use of any 

paVt?cuIar sect-Wakf is valid but reserve- 

‘‘Tccordtng to Mahomedan law or usaqe it is 
not necessary that a mosque sbould have a 
Any place whicli is dedicated for the 
muiarct. validly ho treated as a 

\ mo=que which has been dedicated to 

GoT'nnot teappropnatod exclusively to or by 

ftnv particular sect or denominatioa of Sjiam 

■Mahomedaos. A mosqno to be a mosque at all 

muH be a buildiuR dedicated to Uod. and not a 

h^ndiDR dedicated to God with a reservatiou that 

Sfould he used by P-ticular persons ^ 

particular views of the ritual. A mo.q 

a pirce whore all JIahomedans 

and perform their devotions “^gerved 

to their conscience. "’ot'the wakf U 
ior the use of any particular sec • ggg q 

valid but the reservation is bad- 

M N Miikerji—iov Appellant. 

JaiOopal SHki-for Eespondents. _ 

1 j _'The faofcs out of which 

Judgment arisen are fully 

.-this second ^ of the two Courts 

.tatea in the to go over 

belowand It judgment. The 

the on which the decision of this 

salient f^ts on^ to which alone reference 

L«q^been made in the argument at the 
Bar may be summarised thus. A peculiar 
sect called Ahliquran or Chakralvi has 
-been in existence for some time in this 
province. One Chittu was among its ad¬ 
herents. He, in his anxiety to assist in 
increasing the number of converts to the 
sect, purchased a house and executed a 
wakinama on 23rd May 1903. By this 
wakfnama he declared the property to be 
wakf and appointed himself as its muta- 
walli. In this document there are w’ords 
to the effect that the wakf was to be 
acted upon after his lifetime and that 
the document was to be treated as a 
■wasiatnaraa. He however appointed him¬ 
self its mutawalli in praesenti and de¬ 
clared that after his death a committee 
would he appointed and mutawallis would 
fbe selected to. manage the wakf. Later 


on, on 15th March 1905, he execiiiad 

another document in which he made the 
wakf more complete, and having given up 
his mutawalliship placed the wakf pro¬ 
perty in the possession of certain persons 
who were appointed mutawallis. ^ In the 
first wakfnama there was a direction that 
a mosque should be erected to carry out 
the object of the wakf. But the precise 
words of the wakfnama, if properly con¬ 
strued, would show that he had conse¬ 
crated the house itself for the purpose of 
prayers and the recitation of the 
The newlv appointed mutawallis tried to 
obtain a site for building a mosque, but 
their attempt was 

Mahomedan members of the Municipality 

as they did not like tha a mosque slmu d 
be erected by a peculiar sect. Chittu 
was a wealthy and influential man. 

It was therefore decided that he should 
again he appointed the mutawalli of the 
wakf in the hope that he by his influence 
might be able to obtain a site bo construct 
a mosq-ie. When Chittu came into pos- 
eession of the wakf property again, he 
appears to have changed his mind and to 
have begun to deal with it as his own 
property. He made transfers, executed a 
number of leases and did many other 
things which would go to show that he 
tried to exercise his right of ownership 
over the property. He even went so far 
as to make a gift of a part of the house 
to his wife on 27th February 1909. The 
other mutawallis again removed him from 
mutawalliship and he himself, on 3rd 
June 1909, gave a writing accepting his 
dismissal. On 5th November 1911 Chittu 
d^ and his legal heirs took possession of 
a portion of the wakf property asserting 
their right of ownership over it. The 
present suit has therefore been instituted 
by the mutawallis for a declaration that 
the property being wakf the heirs of 
Chittu, the defendants in the case, have 
no right to any portion of it. The suit 
was defended upon numerous pleas, all of 
which were decided against the defen¬ 
dants by the first Court, and the suit was 
decreed. An appeal was preferred to the 
lower appellate Court, where the issues 
were very much narrowed down on ac¬ 
count of a statement made by the counse 
for the defendants admitting the ' 

ness of the findings of the Court of farst 
instance on the facts of the case. ® 
argument at the Bar was confined only to 

three points, namely : (l) 
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was barro3 by O. 23, K. 1, Cl. (3) ; 

(2) that the wakf was void according to 
Mahomedan law ; (3) tliafc the wakf was 
never acted upon and so never came into 
existence. 

All those picas were decided against 
the defendants.appellants by the Court 
below and the judgment and decree of the 
Court of first instance were upheld. The 
defendants have come up to this Court in 
second appeal and the same three points 
have been urged in the argument before 
me. A very feeble attempt was made to 
argue the first plea. The previous suit 
relating to which this plea was raised 
was brought against Chittu in his lifetime 
on the ground that he occupied the posi¬ 
tion of a muttawali and had therefore no 
right to deal with the property as his 
own. Before the decision of that suit 
Chittu died and his legal representatives 
were substituted in his place. It was 
then discovered that the suit was of a 
personal nature against Chittu in his 
position as a muttawali and that the 
cause of action did not survive against 
his legal representatives. Accordingly by 
a petition presented to the Court the suit 
was withdrawn without permission for 
instituting a fresh suit on the same cause 
of action. It is therefore contended that 
the suit is barred as no permission for the 
institution of the present suit was ob¬ 
tained from the Court. The present suit 
is a suit against the defendants as tres¬ 
passers. and not as legal representatives 

of Chittu. 

The cause of action for this suit is 
altogether different. This plea therefore 
has no force and has rightly been dis¬ 
allowed by the lower appellate Court. 
The third plea also cannot be urged 
having regard to the facts above stated. 
It is idle to contend that the wakf was 
never acted upon. If the cise depended 
only upon the document of 23rd May 
1903, which was styled as a wasiatnama 
and under which possession to the mutta¬ 
wali was to be given after the death 
of the wakif, there would have been 
some room for contention that by 
his subsequent acts the wakif had revoked 
the will and thereby the wakf which he 
had created. As stated above the charac¬ 
ter of the testamentary wakf was 
changed by the subsequent document, 
dated 15bh March 1905. under which the 
wakf was created inter vivos and the 
property was placed in the possession of 
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the muttawrtlis at once. According to 
Imam Abu Usuf a mero declaration of a 
wakf creates a binding atid valid wakf. 
According to Imam Muiiaminail howovor 
in order to oomploto a wakf, it is neces¬ 
sary to place tlie dedicated property in 
the possession of muttawalis, Jhit this 
was done in this case under the second 
wakfnaraa. Therefore there can ho no 
possible doubt on the (luestion that' a 
valid and binding wakf had been created 
by Chittu in his lifetime. If Chittu 
after that tried to set aside the wakf by 
his acts, that could bo of no avail. 

The result is that so far as the suhso- 
ciueut acts of Cliittu are concerned, it 
cannot be said that they invalidated the 
wakf and that it never came into exis- 
tence. The real question which has been 
the subject of discussion before me is the 
one raised in the second plea mentioned 
in the judgment of the lower appellate 
Court, namely, that the wakf is void 
according to Mahomedan law. Two 
grounds are urged in support of this plea. 
Firstly, that because Chittu had made it 
a condition that a mosque should be 
constructed and that as no mosque was 
actually built the wakf never came into 
existence. Secondly, that it was a contin¬ 
gent wakf depending upon the fulfilment 
of the cor^iition of building a mosque. 
Looking at the two documents there can be 
no possible doubt that that was not the 
intention of the wakif himself. He 
constituted the house itself as a wakf 
property and it was used as a wakf pro¬ 
perty in his lifetime and is being used 
even now as a wakf property. The fol¬ 
lowers of the sect say their prayers in 
that house and recite the quran there. 
According to Mahomedan law or usage, it 
is not necessary that a mosque should 
have a minaret,, as was contended in the 
Court of first instance. Any place which 
is dedicated for the purposes of prayer 
may validly be treated as a mosque. The 
house in this case, according to the 
findings of both the Courts below, is 
treated as a place for prayer, and it must 
be looked upon as a such. According 
to the true construction of the two 
documents there is no room for a conten¬ 
tion that the coming into existence of 
the wakf was in anyway made dependent 
upon the construction of a mosque. The 
second ground urged in relation to this 
plea is that as the wakif limited the use 
of the wakf property to a particular sect, 
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the wakf according to the rules of the 
Mahomedan law was invalid. No doubt 
there are provisions in the two deeds 
which go to show that it was the wish 
of the wakif that only the Ahl-i-Quran 
should perform their prayers in the 
'house. The wakf however was made 

according to the rules of Mahomedan law. 

It was dedicated to God and according 
‘to the notion of the Mahomedan law it 
must be treated as having become the 

property of God. _ 

In the case oi Ata Ullah \.Azim Ullali 

(1) a somewhat similar question was 
raised, Thafwas a case relating to a 
mosque which had been erected by Hanfi 
and the Sunni Mahomedans of the Hanfi 
sect only had been performing their pra¬ 
yers in it. Certain Mahomedans belonging 
to the sect known as Ahl-i-Hadis began 
to attend the mosque. Differences arose 
between the adherents of the two sects. 
The Hanfis claimed the mosque to have 
been constructed by Hanfis and dedicated 
for the use of the Hanfis alone. On the 
other hand the Ahl-i-Hadis claimed a 
right to enter the mosque and perform 
their prayers there on the ground that 
it was a wakf property and all Mahomedans 
as such had a right to have the benefit of 
it. io proceedings taken under S. 145, 
Criminal P. C., the criminal Court de¬ 
clared the Hanfi Mahomedans to be in 
exclusive possession of the mosque and 
prohibited the Ahl-i-Hadis from entering 
it Thereupon the latter brought a suit 
for a declaration of their right to enter 
the mosque and perform their prayers 
there. In their defence to the suit the 
Hanfis put forward the plea that the 
mosque having been constructed by the 
members belonging to their sect, they 
had a right to exclude the followers of 
other sects. The Court of first instance 
decreed the suit holding, that the 
mosque was a public place of worship 
and open to all Sunnis and that plain¬ 
tiffs as Mahomedans had full liberty to 
exercise their religious rights and offer 
prayers in the mosque. On appeal the 
District Judge took a different view and 
held that the ’mosque was originally in¬ 
tended for Hanfis and had been long used 
as a place for Hanfi worship and that it 
was most undesirable that the Muham¬ 
mad! or Ahl-i-Hadis should be allowed to 
enter into a congregation of Hanfis in a 
mosque constructed for publicj worshin 
(li 11890] 12 All. 494 (F. B,). “ 
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according to Hanfi ritual and long used 
for such worship. He therefore dis¬ 
missed the suit. The Ahl-i-Hadis then 
preferred an appeal to the High Court afe 
Allahabad. The matter came up before 
a Full Bench. The judgment in the case 
was delivered by Edge. C. J., in which 
the rest of the members concurred. At 
p. 501 is to be found the following pass¬ 
age, which has a direct bearing on the 
case before me : 

“It appears to me that the case raises two 
questions, the first being whether a mosque 
which is dedicated to God can be limited in its 
dedication to any particular school or sect of the 
Sunni persuasion of the Mahomedans. The 
second question being whether it is shown here 
that the plaintiffs are not in fact Mahomedans 
of the Sunni persuasion, although they may 
have some peculiar views as to the ritual. That 
they are believers in one God and believe that 
Muhammad is his prophet, there is no question. 
Now as to the first question, no authority has 
b?en brought to our notice to show that a mos¬ 
que which has been dedicated to God can be 
appropriated exclusively to or by any particuar 
sect or denomination of the Sunni Jlahome- 
dans, and without very strong authority for 
such a proposition I for one could not find as a 
matter of law that there could be any such ex¬ 
clusive appropriation. As I understand, a mos¬ 
que to be a mosque at all must be a building 
dedicated to God, and not a building dedicated 
to God with a reservation that it should be used 
only by particular persons holding particular 
views of the ritual. As I understand it, a mos¬ 
que is a place where all Mahomedans are en¬ 
titled to go and perform their devotions as of 
right, according to their conscience.” 

As found by both the Courts in the 
present case, the Ahl-i-Quran .believe in 
God and in Muhammad as his prophet, 
the only difference between them and 
the Hanfis being that the former reject 
all glossaries and commentaries cn the 
Quran and believe in the words of the 
Quran itself. It cannot therefore be said 
that they are not Musalmans. Chittn 
was therefore as good a ^lahomedan as 
anyone could be, and as such he was 
bound by the law applicable to the 
Mahomedans generally. He must there¬ 
fore be held to have created* the wakf 
according to general notions of the 
Mahomedan law. The wakf created'by 
him must therefore be taken to be a 
valid wakf in spite of the limitation 
which he professed to place 'upon it. No 
doubt he clearly stated in the wakfnamaj 
"'makhan mazkur Jeo AhUimQaran ke liye 
masijid hhi bana de hai” thereby in¬ 
dicating that he had made this wakf ex¬ 
clusively for the use of the particular 
cect to which he belonged. The wakf 
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however will remain good and the condi¬ 
tion attached to it will be void. The 
jlearned vakil for the appellants has relied 
upon the case Abdus Subha7i v. Korban 
All (2) and has drawn my attention to 
the following passage to be found at 
p. 296 ; 

‘ Tho mosques in question appear to have been 
built by the Musalmans of the Hanfi sect pri¬ 
marily for the use of members of their own sect. 
They have been used by Hands and as a general 
rule by Hands only. The lower appellate Court 
has declined to dud that either or both the 
mosques were expressly reserved for the Hands. 
Such an inference could not properly be drawn 
from tho evidence on the record. It might also 
bo questioned whether such a special dedication 
would bo in accordance with Muhammadan 
ecclesiastical law.” 

He has laid a stress upon the conclud¬ 
ing words of the passage and has argued 
that inasmuch as a reservation was made 
in the wakfnama in favour of the Ahl-i- 
Quran only, the wakf must be taken to 
be bad in law. It was nowhere held in 
that case that such a wakf would be void. 
At the most it can be said that a doubt 
was expressed by the learned Judges, but 
it cannot form the basis for a decision in 
this case. The decision in the Full 
Bench case of the Allahabad High Court 
already quoted lays down in clear words 
that a reservation of this character can¬ 
not be made by a Mahomedan who 
creates the wakf. The learned Judges of 
the Calcutta High Court themselves ap¬ 
proved of and followed the decision of 
the Allahabad High Court. Some other 
cases were also cited by the learned vakil, 
namely, Fatmabibi v. Advocate-General 
of Bombay (3), Muhammad Rustam AH 
Khan v. Muhammad Mushtaq Husain 
(4) and Kuttayan v. Mammanna Ravu- 
than (5). They however in no way sup¬ 
port the contention of the learned vakil, 
but, on the other hand, there are in them 
indications which are against his con¬ 
tention, I am therefore clearly of opin¬ 
ion that the view taken by both the 
Courts below as to the facts and the law 
applicable to this case is right. I there¬ 
fore dismiss this appeal with costs. 

r.M./r.K. Appeal dismissed. 
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Shadi Lal and Dl'ndas, JJ. 

Jiwan Das and others —Defendants— 
Appellants. 

v. 

Tkaraj and others —PlaintitTs—Res¬ 
pondents. 

Second Appeal No. 226 of 1916, Deci¬ 
ded on 21st July 1919, from decree of 
Dist. Judge, Jhang, D,'- 11th October 
1915. 

Transfer of Properly Act (1882), S. 61 — 
Mortgagor can redeem any one of several 
mortgages without paying money due under 
separate mortgage—Consolidation interferes 
with right of mortgagor to redeem — Court 
will always struggle against interference. 

A mortgagor seeking to redeem any one mort¬ 
gage 19, in the absence of a contract to the con¬ 
trary, entitled to do so without paying any 
money due under any separate mortgage on pro¬ 
perty other than that comprised in the mortgage 
which he seeks to redeem, and the onus of estab¬ 
lishing such a contract lies upon the mortgagee. 

[p 3S8 c n 

As consolidation has the effect of interfering 
with the right of a mortgagor to redeem a mort¬ 
gage on one property without being required to 
redeem another mortgage relating to a diSerent 
property, a Court of justice will always struggle 
against an interference with tho mortgagor’s 
right, unless tho covenant is shown to be express 
and unequivocal : 2 P. R. 1890, Dist. ; 4 AlU 

85, Dis?. from. [P 388 C 1] 

Sheo Narain and Bahadur Chand — 
for Appellants. 

Fazl-i-Husain —for Respondents. 
Judgment. —This was an action for 
the redemption of certain property mort¬ 
gaged to the defendants, and the sole 
question, which arises in this second ap¬ 
peal preferred by the mortgagees, is whe¬ 
ther they are entitled to consolidate the 
dift'erent mortgages effected in their 
favour. Now. there are altogether five 
mortgages, and as regards three of them 
the District Judge has upheld the con¬ 
tention of the defendants, and his finding 
on that point has not been questioned 
before us. The learned Judge however 
holds that the defendants cannot compel 
the plaintiffs to pay at the same time the 
money due to them on the strength of 
the remaining two mortgages effected on 
9th September 1582, and 8th . February 
1889, respectively; and the question for 
determination is whether the defendants 
have established their right of consolida¬ 
tion in respect of these two securities. 
We may clear the ground by stating that 
it is beyond dispute that the aforesaid 
two mortgages do not comprise any pro¬ 
perty covered by the other mortgages, 
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ana aro absolutely separate transactions. 
The rrinoiple of law, which finds expres¬ 
sion in S, 61, T. P. Act, is to the effect 

that a mortgagor seeking to redeem any 
one mortgage shall, in the absence of a 
contract to the contrary, be entitled to 
do so withbut paying any money due 
under any separate mortgage on property 
other than that comprised in the mort¬ 
gage which he seeks to redeeni. it is 
thLefore clear that the onus lies upon 
the defendants to establish a contract 
which precludes the plaintiffs from re^ 
deeming the property affected by the 
thr^ mortgages without paying the 

money due on the two mortgages q>ies- 
*-• ^ Tf must be remembered that as 

crsoliLtion has the effect of interfering 

ridht oi a mortgagor to redeem 
r'^Lrtgage on one property without 

Li“g required to redeem another rnort- 

relating to a different property, a 
Court of justice will always struggle 
against an interference with the mortga¬ 
gor's right, unless the covenant is shown 
to be express and unequivocal. 

nave the defendants satisfied this re- 
ouirement of the law? Now, the clauses 
?n the two deeds, upon which the leariied 
advocate for the appellants places h.s 
reliance, are briefly as follows. 

••In the mortgage of 9th September 1882 there 
•c a tttioiilation that the mortgage would be 
A alone with the prior mortgage effected 

^'n^lsTh August 1882 (one of the three mortgages 
° to fbovel In the mortgage deed of 8th 

referred covenant is that “should the 

the land mortgaged by the 

wit! they reILm the present charge at the 
sain6 tini6. 

We have bestowed our careful consi- 
deration upon the wording of thesecoven- 
anfcs in the light of the arguments ad- 
vanced by the learned advocate, and we 
are not prepared to hold that they amount 
to a clear and express contract depriving 
the mortgagors of their right to redeem 
the mortgage of August 1882 without 
redeeming these two mortgages. It may 
be that the parties contemplated that the 
money due on all the mortgages should 
be paid at the same time, but that is not 
enough. The defendants, in order to 
succeed, must show that the plaintiffs 
expressly and unequivocally contracted 
themselves out of their right to redeem 
the first mortgage without redeeming at 
the same time the two mortgages relating 
to a different property. In Ganga Ram 


V. Kirtarath Rai (l) the learned Judges, 
in dealing with a stipulation by which 
the mortgagor agreed to redeem a later 
mortgage before redeeming a prior mort¬ 
gage, held that the covenant was nothing 
more than a provision fixing the time for 
payment, and that there was no agree¬ 
ment in the second mortgage that the 
mortgagor would not be entitled to redeem 
the first mortgage without paying the 
money due under the second mortgage. 
To the same effect is the judgment of the 
Oudh Court in Gaya Din Singh v. Bar 
Karan Singh (2). The ruling of the 
Chief Court in ParahhDial\.Kharku{d), 
relied upon by Mr. Sheo Narain, appears 
to deal with a case of two charges crea¬ 
ted on the same property and has no 
bearing upon the present case, in which 
the question of the consolidation of mort¬ 
gages comprising different properties is 
involved. Further, the judgment follows 
the Allahabad ruling in Allu Khan v. 
Roshan Khan (4), which has been ex¬ 
pressly dissented from in Sheo Shankar 
v. Parma Mahton (5). 

In view of the wording of S. 61, T. P. 
Act, and the law as the consolidation 
enunciated above, we must hold that the 
defendants, on whom the onus rested, 
have failed to prove any express contract 
which entitled them to prevent the plain¬ 
tiffs from redeeming the mortgages on 
one property without redeeming the 
mortgages affecting another property. 
We accordingly confirm the decree of the 
lower appellate Court and dismiss the 
appeal with costs. 

r.m./r.K. Appeal dismisssd. 

(1) (1911] 33 All. 393=9"I.’C. 31^ 

(2) A. I. E. 1914 Oudh 23=22 I. C. 132=10 
O. C. 267. 

(3) [18901 2 P. E. 1890. 
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WiLBERFORCE, J. 

Shankar Das —Defendant—Appellant. 

v. 

Mathra Das and another — Plaintiffs 
Respondents. 

Letters Patent Appeal No. 27 of 1919, 
Decided on 20th October 1919, against 
the judgment of Martineau, J., D/- 14th 

July 1919, in S. A. No. 238 of 1918. 

Punjab Pre-emption Act (1913), S. 3 
Town and village—Meaning explai^d—Pa- 
dhana in Lahore Tahsil is village—Question 
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whether place it town or village it one of 
law—Civil P. C. (1908'. S. 100. 

A town may bo dotiood as aQ area inhabited 
bv residents not bound together by a common 
interest in agriculture, that is. a place which de¬ 
pends mainly on trade, while a village appears 
to mean the area occupied by a body of men 
mainly dependent upon agriculture or occupa¬ 
tions subservient thereto. 3S‘J O i] 

The question whether a place is a town or a 
village for the purposes of the Pre-emption .'Wt 
isoneoflaNy and therefore a second appeal lies 
in respect thereof: 20 I. C. 295;^, f. C. 133 and 
28 i. C. 245. 

For the purposes of the Pre-emption Act, lii* 
dhana in the Tahsil and District of Lahore is 

a village. \ ^ ‘ 

Moti Sa{/«!?• and Jagan Nath for Ap¬ 
pellant. 

Govind Das and Tirath Ram—iov Res¬ 
pondents. 

Letters Patent appeal against the follow- 
ing judgment of MarfciueO'U, J., dated 14th 
July 1919 in Second Appeal No. 238 of 
1918. The question in this appeal and Ap¬ 
peal No. 2389 is whether Padhana is a 
town or village for the purposes of the 
Pre-emption Act. The Courts below have 
decided that it is a village. It is con¬ 
tended for the respondent that this is 
a finding of fact and that, therefore se¬ 
cond appeal would not lie. In Mahmud 
v Jumma (l) the learned Judges doubt¬ 
ed whether a second appeal lay in such 
a case, but did not decide the point. It 
has been decided in Bhamha Ram v. 
Allah Bakhsh (2) that the question whe- 
ther on certain facts a building should 
be held to be a shop is a question of law, 
and in Ferozeuddin v. Rahim Bakhsh (3) 
a similar ruling was given in regard to 
the question whether a certain plot was 
a serai, I see no essential distinction 
between such cases and the present one, 
in which the question is whether on the 
facts Padhana should be held to be a 
town or a village. Counsel for the res¬ 
pondents has referred to Oosain Sant 
Das V. Mt. Rambai (4) and Daulat Ram 
V. Gadi Bam (5). In those cases the 
question was whether certain property 
had been dedicated to public, charitable 
or religious uses. Such a question is of a 
different kind from the one arising in 
the present case. East Indian Railway 
Co., V. Changu Khan (6) is also cited 
but seems to be hardly in point. I hold 


( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 


[19191 28 P. R 1919=54 I. C. 046. 
[1915] 69 P. R. 1915=31 I. O. 191. 
19101 96 P. R. 1910=8 I. 0. 356. 
ri913l 38 P. R. 1913=20 I. C. 295 
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1 P. R. 1919=40 I. C. 138 
42 Cal. 888=28 I. C. 215. 


that the question in the present cose is 
one of law uni tliut thorojorc tlio apjieal 

liss. ^ . 

Padhana had a population of -i.oS? in 
1911. It has a Record of Kigiits. It is 
divided into tarafs and pattis and it has 
\ambardars. In support of the conten¬ 
tion that Padhana is a town, counsel for 
the appellant has laid stress on the fact 
that it was constituted a notified area in 
iSOo and that it was described as a town 
in the notification issued under S. 210, 
Act 20 of 1S91. I agree, however with 
the learned District .fudge tliat the 
mere fact that it was thought ^ proper to 
apply to Padhana certain provisions of the 
Municipal Act relating to such inattovs 
as sanitation would not show that Pa- 
dhana is to be regarded as a town for the 
purposes of. the Pre-emption Act. Other 
facts which are relied upon by counsel 
for the appellant appear to be similarly 
inconclusive, such as that Padhana was 
described as a town in a notification 
published in 1896, by which S. 34, 
Police Act was extended to it; that Pa¬ 
dhana is also described as a town in a 
geography book issued by the Educa¬ 
tion Department for teaching in primary 
schools; that it is so described in a plan 
of the notified area or that there are a 
number of pukka houses and shops and 
paved streets in Padhana as well as a 
vernacular Middle School and a branch 
post ofiice. With regard to judicial de- 
cisions there is a judgment by the Dwi- 
sional Judge, Lahore, in 1898, holding Pa¬ 
dhana to bo a town, but on the other 
hand there is a judgment of ^Ir. Ellis in 

1913 to the contrary, . . 

The word "town” is not defined in the 
Pre-emption Act, but the essential distinc¬ 
tion between a town and a village a^p- 
pears to be correctly indicated by Mr. 
Ellis on p. 125 and 130 of his Pre-emp¬ 
tion Act, He suggests that a town may 
be defined as an area inhabited by resi¬ 
dents not bound together by a common 
interest in agriculture, that is, a place 
which depends mainly on trade ; while a 
village appears to mean the area occupied] 
by a body of men mainly dependent upon 
agriculture or occupations subservient 
thereto. Now Padhana has a culturable 
area of nearly 46,000 kanals, and all but 
about 79 kanals is owned by Jats. The 
learned District Judge says: It is a village 
with 4 tarafs and 13 pattis, and though 
in its population of 4.587 according to 
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the census of 1911. there were no^doubb 
khatris and a number of non-proprietors, 
it appears that they really administer 
to the needs of the agricultural popula¬ 
tion of the village. It is the very large 
agricultural area and the considerable 
agricultural population and population 
directly dependent upon agriculture that 
gives it its size. Traders no doubt there 
are. but there is nothing whatever to 
show that they are there for any reason 
apart from the existence of a large agricul¬ 
tural population whose needs are suffi¬ 
ciently great to make it worthwhile for a 
number of traders to live among them.” 
Counsel for the appellant wishes to chal¬ 
lenge the District Judge’s finding on this 
point, but I agree with Mr. Govind Das 
that he cannot do so in second appeal, 
the finding being one of fact. Another 
important point to consider in determin¬ 
ing whether Padhana is to be regarded as 
a town or village is the position of the 
nonproprietors. The number of aliena¬ 
tions by nonproprietors does not appear 
to have been large, and several are of 
quite recent dates, and it has nob been 
shown that nonproprietors have power 
bo alienate their houses and sites occu¬ 
pied by them; while the District Judge 
finds as a fact that the bazar is owned by 
the village sardars. Further, it has been 
proved by the entry in the wajibularz 
that certain village dues, namely Thanna 
patti and haq atrafi, are levied from the 
non proprietors at Padhana and also that 
the tax on sales known as dharat is 
charged and is applied to defray the 
village expenses. 

It is not necessary to refer to other 
minor matters to which my attention 
has been drawn. The chief points are: (l) 
that Padhana is inhabited mainly by 
persons dependent on agriculture, while 
those of the inhabitants who live by 
trade are principally occupied in supply¬ 
ing the wants of the agricultural popula¬ 
tion; and (2) that the same distinction 
which is found in other villages between 
the position of the nonproprietors and 
that of the proprietors exists at Padhana. 
In the circumstances the lower appellate 
Court was right in finding that Padhana 
was a village and I accordingly dismiss 
both the appeals with costs. 

Order .—The question whether Pa¬ 
dhana is a town or a village for the pur¬ 
pose of the pre-emption is no doubt a 
difficult one, and there is a good deal to 
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be said on both sides. But a Judge of this 
Court, after considering the whole ma¬ 
terial, has come to a conclusion, and we 
are not prepared to hold that it is wrong. 

We dismiss the appeal. 

B.m./r.K. Appeal dismissed, 

A. I. R. 1920 Lahore 390 

Scott-Smith, J. 

Dharm Narain —Defendant Appel¬ 

lant. 

V. 

Labh Plaintiff—Respondent. 

Second Appeal No. 792 of 1920, De¬ 
cided on 23rd December 1920, from de¬ 
cree of Dist. Judge, Amritsar, D/- 5th 
January 1920. ^ __ 

Transfer of Properly Act (4 of 1882), 
S. 108 (c)—Les*ee obctructed by paramount 
owner—Lessor is bound to prevent obstruc¬ 
tion or indemnify lessee. 

Where a lessee is interrupted in his enjoyment 
of the demised premises and the interruption is 
caused by the paramount owner of the property 
and not by a stranger, the lessor is bound to re¬ 
move the interruption, and if he fails to do so, 
he must indemnify the lessee. LP 391 C 2] 

Defendant leased one of the bungas round the 
Golden Temple, of which be was the owner, to 
the plaintiff for use as a balwai's shop on 
amawas days. The manager of the Golden Temple 
prevented the plaintiff from using the bungas for 
the purpose for which it had been leased to him: 

Held : that the defendant was liable ^ 
damnify the plaintiff. IP ^ 

Jagan Nath for Bishen Narain for 
Appellant. 

Tirath Ram —for Respondent. 

Judgment. —The facts of the case out 
of which the present second appeal arises 
are, to all intents and purposes, undis¬ 
puted and are briefly as follows. The 
defendant-appellant is the owner of one 
of the houses or bungas which surround 
the tank situated in the enclosure of the 
Golden Temple at Tarn Taran. It has 
been the custom in past years for hal- 
wais’ shops to be carried on in these 
buildings on the amawas fair days which 
occur once a month. Labh Singh, plain¬ 
tiff-respondent, took a lease of one of 
these buildings from the defendant-ap¬ 
pellant for 11 months at a rent of Rs. 45 
a month and paid the whole of the 11 
months’ rent prior to taking possession. 
He stated in the plaint that on the first 
amawas day, when he went to open his 
shop in the building in question, he was 
prevented from doing so by the manager 
of the Golden Temple and that on the 
second amawas day he was again pre¬ 
vented and fined. He therefore sued the 
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defon-iant for Ra. 495, rent paid by him. 
and for 1^3. 100, by way of damages. 

The first Court held that he was not en¬ 
titled to recover anything from the de¬ 
fendant because he had been prevented 
by a third person, namely the manager 
of the Golden Temple, from carrying on 
a halwai's shop in the building leased to 
him. The lower appellate Court hold 
that, having regard to the facts, it did 
not appear that the plaintitY was over 
put in possession of the leased property 
by the defendant because it was clearly 
the intention of the parties that the pre¬ 
mises should be used as a halwai s shop 
on certain fixed days in the year and the 
plaintiff had not used the premises with¬ 
out interruption on any one of those 
days. It further held that as the use of 
the shop for the purposes for which it 
was leased became impossible owing to a 
reservoir being built in front of R 
the manager of the Golden Temple, the 
agreement became void under S. 56, Con¬ 
tract Act, and under S. 65 the defendant 
was bound to restore the advantage which 
he had gained under it. Ou both these 
grounds it gave the plaintiff a decree for 
the amount of the rent paid by him, 
namely, Rs. 495. 

From this decree the defendant has 
filed a second appeal in this Court and 
it is urged on his behalf that he did not 
in the lease underbake that the plambm 
should be allowed the use of the leased 
property as a halwai’s shop and 
was not liable because the plaintiff had 
been prevented from so using it by a 
third person. In support of the appeal 
Lala Jagan Nath cited Devi Dayal \- 
Baini Ram (l) and Newby v. Sharpe U;. 
The first of these is distinguishable and 
in regard bo the second it is sufficient to 
say that the law is not the same in Eng¬ 
land as that laid down in S, 108, T. F. 
Act. The lower appellate Court admits 
in its judgment that the plaintiff ob¬ 
tained the key of the shop from the 
former lessee and therefore it is quite 
clear that he obtained possession so far 
as the lessor is concerned. Moreover 
from the pleadings of the parties it is 
quite clear that he did obtain possession 
bub was merely restrained from using the 
premises as a halwai’s shop by the man¬ 
ager of the temple. Counsel for the res¬ 
pondent does n ob support the lower .ap- 

(1) U9191 P. B. 1919=51 I. O. 412. 

{2) U8781 8 Ch. V. 39. 


pollato Court’s view as to the applical)i- 
lity of S. 50. Contract Act, and, in my 
opinion, that section does not apply be¬ 
cause in the present case there was no 
contract to do an act whicli had become 
impossible. There can. however be no 
doubt tlxat tho plaintiff took a lease of 
the premises with the intention of carr>- 
ing on a halwai's shop in them on the 
fair days and the defendant knew per¬ 
fectly well, that that was tho plaintiff’s 
intention. Tho rent stipulated for was 
a high one and it is clear that tho plain¬ 
tiff would never have agreel to pay that 
sum had he not hoped to make a protit 
by opening a halwai s shop. ^ 
ent’s counsel relies upon S. lOb (c), T. I. 

Act, which lays down that; 

“the lessor .s-iall be deemed to contract with the 

lessee that, if tho latter pays the rent 
by the lease and performs the contracts binding 
on the lessee, ho may hold the property during 
the time limitod by the lease without interrup¬ 
tion.” , 

This provision of the law was discussed 

in Tayiiwa v. Giirshidappa J3), wherein 
it was held that the words without in¬ 
terruption” in S. 108, Cl. (c), T. R- ■ 
give a lessee in India the same rights as 
he would have under what is known m 
England as a covenant for quiet enjoy¬ 
ment in an unqualified form. lu other 
words, the lessee is protected against in¬ 
terruption by whomsoever it is occasion¬ 
ed. It was held that where the inter¬ 
ruption is caused by the paramount 
owner of the property, and not by a 
stranger, the lessor is bound to retnove| 
the interruption, and if he fails to do so, 
he must indemnify the lessee. iSow, it 
has never been stated that the action of 
the manager of the temple in closing the 
halwai’s shops was tortious and that he 
had not the power to close them. ^ The 
Transfer of Property Act no doubt is nob 
in force in the Punjab, but its principles 
are based upon justice and equity. Under 
S. 198 (o), as I understand it, the defend¬ 
ant was bound to indemnify the plaintiff) 
(or the loss caused to him by tho action 
of the msmager in forbidding the opening 
of the halwai’s shop. The decree of the 
lower appellate Court is nob contrary to 
any Statute law and it appears bo me to 
be in accordance with the principles of 
justice and equity. The appeal fails and 

is dismissed with costs. , , 

R M./k.K. Appeal dismissed. 


(3) [1901] 25 Bom. 269. 
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LeRossignol and Petman, JJ. 
Yusaf Convict—Appellant. 

V. 

Eviperor —Opposite Party. 

Criminal Appeal No. 498 of 1919, De¬ 
cided on 29th November 1919, from 
order of Seas. Judge, Attock, D/- 25th 
Julv 1919. . 

P4nal Code (1860). Ss. 100 and 300 — Ap¬ 
prehension of grievous hurt— Death caused 
in self-defence — Right of private defence 
held not exceeded. 

One night while accused was proceeding m a 
certain directicD with two companions he was 
hit by the deceased with a stick. The 
panions of the accused tcok to flight and the 
accused himself ran away- He was pursued by 
the deceased and two others and when be was 
rounded up. he struck the deceased with a kmfe 
and caused his death. It was notorious that 
people in that part of the country were in the 

habit of carrying knives: 

that under the circumstances the ac 

cused had good reason to suppose that h® 

used bis knife grievous hurt at 

^s-ould be inflicted upon him, and 

he could not be said to have ®^cceded b,s right 

of private defence. LP G 

Jlukam Chand —for Appellant 
Dalrymple —for the Crown. 
Juagment. — The appellant Yusuf 
Khan, a Pathan aged 20 years of Attock 
Tahsil, has been sentenced to transporta¬ 
tion for life for causing the death of one 
Shamroz, also a Pathan, by stabbing him 
in the abdomen. According to first re¬ 
port and the dying declaration of the 
deceased, he with two friends, Adam 
and Sher Dil, at about 9 o’clock at night 
of 16th March 1919 was proceeding to 
his well; he left the road and proceeded 
to a distance of a few yards where be sat 
down to make water; bis companions 
went on and shortly after heard him call 
that he had been killed; his companions 
returned towards him and found him 
lying wounded on the ground and the 
appellant close by walking away; he 
threatened to kill them also if they ap¬ 
proached him. That too is the story 
told by the witnesses Adam and Sher 
Dil. The prosecution have sent up 
Bahadur and KudrautuHah who with the 
appellant were proceeding to the same 
well, and their story is that Shamroz 
deceased, Adam and Sher Dil left the 
village before they did; that they fol¬ 
lowed to go to the well of Kudratullah 
and that near the well the other party 
came up to them and Shamroz deceased 
hit Yusuf with a stick; that Yusuf fled 
towards the neighbouring well and the 


deceased, Adam and Sher Dil went in 
his pursuit and that they rounded 
up and then Yusuf struck the deceased 
with his dagger. The Assessors were of 
opinion that the story told by Bahadur 
and Kudratullah was true and that the 
accused acted as he did through fear, 
but they did not consider that he was 
justified in causing death. The learne 
Sessions Judge has discarded both the 
stories and has conjectured that some 
sort of altercation arose between toe 
two parties, that Shamroz first struck 
the accused a lathi blow whereupon the 
latter stabbed Shamroz with his dagger. 
His reasons for holding the story to 
by Bahadur and Kudratullah to ^ im¬ 
probable seems to us inadequate. Having 
considered all the evidence in the case 
we think the story told by the appellant 
and his two companions is a true one, 
and all that remains for us to determine 
is whether the appellant exceeded his 

right of private defence. 

The motive for the attack by the de¬ 
ceased upon the appellant is clear. Both 
are Pathans and addicted to sodomy. 
It appears that they were rivals for the 
affections of a boy called Sher Khan, who 
tells us that his first lover was the de¬ 
ceased who was supplanted by the appli¬ 
cant. At the time of the murder the 
appellant was Sher Khan’s beloved and 
the deceased was actuated-by jealousy in 
making the attack on the appellant. The 
position then is this. The Pathans of 
Attock Tahsil notoriously carry knives 
and one night the appellant finds him¬ 
self pursued by the deceased w'ith two 
of his companions. The appellant’s own 
companions take to Hight and leave him 
single-handed to meet the three assail¬ 
ants. He was not to know that they 
did not carry knives, and indeed he 
states tliab the deceased called upon Sher 
Dil to use his knife. In any case we 
hold that he had good reason to suppose 
that unless he used his dagger grievous 
hurt at least, if not death, would be m- 
flicted upon him, and in the 
stances we cannot hold that he exceede 
his right of private defence. these 

reasons we accept the appeal and acqui 

the appellant. , 

r.m./r.k. Appeal accepted- 
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Scott-Smith and Mautineau, JJ. 

Khazan Singh —Plaintiff Appellant. 

V. 

Snhel Sitigh and others —-Defendants 
Respondents. 

Second Appeal No, 1561 of 1915, De¬ 
cided on 7th May 1919, from decree of 
Addl. Dist. Judge, Lahore. D/- l9th 
February 1915. 

Custom (Punjab)— AHonalion^Nocessity 
Male proprietor, is not entitled to anticipate 

needs. • j * 

A male proprietor is no more entulcd^ to 
anticipate liis needs than a widow. LP 393 C 2] 

Fazl-i-Husain —for Appellant. 

Kishen Chand —for Respondents. 
Judgment. — On 25th August 1902 
Phula Singh sold 107 kanals 4 mavlas of 
land to respondents 1 5 for Rs. 2,680, 

which included Rs 1,760 due to mort¬ 
gagees, items of Rs. 30 and Rs. 90 and an 
item of Rs. 800, for which the vendees 
executed a bond, Phula Singh died in 
1907, leaving a widow who is respon¬ 
dent 6. The plaintiff a collateral of 
Phula Singh, sues to contest the validity 
of the sale, and the suit has been dismiss¬ 
ed the Courts below concurring in the 
finding that the sale was for necessity. 
The plaintiff has filed a second appeal in 
this Court contesting the necessity for 
the item of Rs. 800, for which the ven¬ 
dees gave a bond. From the endorse¬ 
ments on the bond it appears that the 
vendees paid Rs. 806 to Phula Singh in 
eleven instalments during a period of 
four years beginning in 1903. It has 
also been found that they paid an addi¬ 
tional sum of Rs. 73 to Phula Singh s 
widow in 1913. The learned Additional 
Judge holds that necessity has bean made 
out as Phula Singh, having no land left 
on which he could live (all except 6 
kanals being under mortgage), did what 
was tantamount to purchasing for him¬ 
self an annuity and was wise in so doing. 

The bond is however not an instalment 
bond bub recites that the money is to be 
paid to Phula Singh in three years. We 
do nob think that by obtaining such a 
bond from the vendees Phula Singh can 
be said to have been purchasing an an¬ 
nuity. The reason for the Rs. 800 not 
being paid at the time of the sale may be 
that the vendees had not gob themoney. It 
is nob shown that Phula Singh was under 
the necessity of raising the sum of Rs. 800 
from the vendees. Not only had he 
6 kanals free from mortgage but he was 
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cultivating tlio mortgaged land as a ten¬ 
ant under the mortgagees, ami there is no 
reason why he should not have been able 
to maintain himself and his wife by hiSj 
labour. Further we are of opinion that 
Phula Singli was not entitled to antici¬ 
pate his noe<ls A widow cannot do so, 
as has been held in Gurdit Singh v.j 
Mehr SiJtgh (l) and Nihal Siiigh v. 
Bajon (2), and the position of a male 
proprietor does not apiiear to be dillerent 
from that of a widow in this respect. We 
hold that no necessity has been proved 
for the item .of Rs. 800, which must 
therefore be disallowed. Weaccoid the 
appeal and pass a decree declaring that 
the sale of 107 kanals 4 marlas ettocted 
by Phula Singh on 25th August 1902 
shall not affect the appellant's rever¬ 
sionary rights but that respondents 1—5 
will have a charge on the land to the 
extent of Rs. 1,880, which tlie appellant 
will have to pay before he can obtain 
possession on the deatli or remarriage of 
Phula Singh’s widow. Respondents 1 o 
will pay the appellant s costs in this 
Court. The parties will bear their own 

costs in the lower Courts. 

R.M./ll.K. _.ippeol aci'.epted,_ 

( 2 ) USSol 11 P. R. 1S85. 
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ShADI L.\L AND DUNDAS. JJ. 
Jamiat Singh and o^/icr.s—Defendants 
-Appellants. 

V. 

Ujagar Singh — Plaintiff—Respondent. 
Second Appeal No 1711 of 1915, Do- 
ded on 23rd May 1919, from decree 
f Dist. Judge. Jullundur, D/- 20bh May 
?15 

Custom (Punjab)— Adoption of brother’s 
Bughter’s son is not recognized among Jats 

FMauzaManko. t n a 

Among Jats of Mauza Manko in the Jullundur 
ahsil the adoption of a brother’s daughter’s son 
not recognized by custom. [P 394 C I,P395 0 2] 

Teh Chand—ior Appellants. 

Sheo Narain—lov Respondent. 

^Judgment.—In this suit Ujaga«r Singh, 
'jat of Manko, Tahsil and District 
ullundur, claims the land and property 
1 Bur Singh, deceased, the brother of 
maternal grandfather Khushal Singh 
1 the allegation that he was valid y 
lopted as a son by the said Bur Singh, 
10 adoption being evidenced by a re- 
stered deed of 15th November 1907, 
id is therefore entitled to succeed him. 
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His suit has been decreed in the first 
Court and the lower appellate Court. 
The defendants, the collaterals of Bur 
|3ingh, have appealed, and the mam ques- 
itiou for decision is whether by custom 
■the adoption of a brother’s daughter s 
json is valid amongst Jats of the Jullun- 
;dui* Tahsil. There is no doubt that the 
iWeisht of judicial authority is very much 
^against the plaintiff’s claim, as there are 
a number of decisionsagainst thevalidity 
iof such an adoption amongst Jats of the 
Jullundur District. 

In the Full Bench decision Ralla v. 
'Biidha (l). the onus was definitely laid on 
the party sotting up such an adoption, 
namely, of a daughter’s or sister’s son, to 
prove that it was authorized by custom. 
The riwajiam clearly lays down that a 
daughter’s son cannot he adopted ; the 
presumption attaching thereto is fortified 
by seveial recent ’judgments to the Chief 
Court to the same effect, viz., Suriaii 
Singh v. Jawahir Singh (2), Randhawa 
Jats of.Jullundur ; Rulia v. Wariam 
Singh (3), Jats of Jullundur; and Natha 
Singh v. Mangal (4), a Nakodar case of 
a sister’s son. In view of the repeated 
decisions of this Court we have thought 
it desirable to examine closely the evi¬ 
dence on which two Munsifs and the 
learned District Judge have been led to 
decree the plaintiff's claim. 


The documentary evidence is sum¬ 
marised at pp. 8 and 9 of the paper book, 
and we may take each instance given in 
turn. Case (l).—This is the case decided 
in Uttam Singh v. Kesra Singh (5). It 
was dissented from in the recent case of 
Surian Singh v. Jawahir Singh (2) de¬ 
cided in 1913. The view taken was that 
the old decision proceeded on the assump. 
tion that the onus lay on the party deny¬ 
ing the validity of the adoption of a 
daughter’s son, whereas since the publi¬ 
cation of the Full Bench ruling [Ralla 
V. Budha (1)] the onus is on the other 
side, and that if this view had been taken 
in 1890, the result might have been differ¬ 
ent. Case (2). — No particulars what¬ 
ever are available, but the case is one of 
village Pindori Nijran, and these instances 


(1) [18931 50 P. R. 1893. 

(2) [19131 20 I. C. 839. 

(3) [1913] 20 I. C. 464=94 P. R. 1913. 

(4) A. I. R. 1914 Lah. 373=20 I. C. 812 
P. R. 1914. 
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(5) [1399] 159 P. R. 1899. 


of this village have been held ineffective to 
prove the custom: see the Chief Court 
judgment in Sa7it Singh v. Meglia, Civil 
Appeal No, 1232 of 1907, decided on 30th 
January 1908. Case (3).—The suit to 
contest an adoption was dismissed as time 
barred, but the judgment gives no parti¬ 
culars as to who was adopted and by 
whom. Case (4).—This is a definite case 
of the adoption of a sister’s son, and of a 
gift of the whole ancestral estate to the 
adopted son. 

This occurred in Desarpur, Tahsil 
Jullundur, and the suit to contest the 
adoption was dismissed as time barred ; 
and the instance is no doubt a good one 
but it is isolated and the adoption is of 
old date about 1880 and not contested 
until 1903. Cases (5) to (8).—Are of ad- 
options in the village of Pindori Nijran 
in the years 1879 to 1884. These have 
all been dealt with in the judgment in 
Sant Singh v. Migha (1908) alluded to 
above, and cannot be regarded as now 
possessing any -value. At that time a 
view, since believed to be erroneous, was 
entertained that custom regarded such 
adoptions with favour. Consequently 
severa adoptions were effected in -this vil¬ 
lage about the year 1880. Case (9). This 
is a case of a gift by a widow to her daugh¬ 
ter’s son—the land was ancestral qua the 
collaterals. It was held by the judgment to 
be valid against the collaterals, but the 
judgment is decidedly ;open to question, 
and it is very doubtful if the decision was 
correct on the facts disclosed, as the 
collaterals were not bound to sue until 
the death of the widow who had a life in¬ 
terest in the property, and they did sue 
very shortly after her death. Case (10). 
—A gift to a sister’s son, but the pro¬ 
perty gifted was definitely stated not to 
be ancestral qua the reversioners, and 
this fact was est ablisbed beyond doubt. 
The wording of the gift dead lays stress 
on this point Case (ll).—This is really 
the dispute which gave rise to Rulia v. 
Wariam Singh (3) and the decision was 
against the validity of the adoption of a 
daughter’s son. Case (12). No parti¬ 
culars are given, but the case is of 
Hoshiarpur, and it has been ruled in 
Sant Singh v. ^egha that Hoshiarpur 
cases are not to be considered in Jullun¬ 
dur. Rage 9— Cases (1) and (2). This 
is a very old case of a gift by an old blind 
man of a portion of his property to his 



1920 


Gkla Ram v. Ganga Ram 


Lahore 395 


daugUtor‘s son. The land gifted was 
found not to be ancestral qua the col¬ 
laterals. Case (3).—A Hoshiarpur case 
of gift to daughters of a brother. This 
does not prove much, as apparently the 
donor’s surviving brother was a consent¬ 
ing party. Case (4).—A Pindari case of 
1879. These cases have been already 
treated of. Case (5).—This appears to be 
a case of Sahaipur, a village in the 
Hoshiarpur District. The adoption by 
Bhup Singh of his daughter’s son took 
place in 1889 and a suit in 1903 to con¬ 
test it was held to be timebarred. This 
however is a judgment of the Chief Court 
and is not now material. Case (6). 
This is a gift of land to a brother s 
daughter. It was at Badali Mahi in the 
Hoshiarpur District in 1905. The above 
18 cases exhaust the documentary evi¬ 
dence, and it is evident that no new in¬ 
stances of the Jullundur District are avail¬ 
able in which a daughter’s son or a sister s 
son has successfully maintained his posi¬ 
tion by adoption. The only instances 
established are old ones in which the 
collaterals delayed their suit and then 
found it timebarred. The oral evidence 
is quite inadequate to support the plain¬ 
tiff’s case. 

Gopal Singh of Sikandarpur says 
that Kala Singh, Subadar, adopted his 
daughter’s son, but no particulars are 
given, and it may be surmised that the 
Subadar’s property was in part at least 
self-acquired. Mi ban Singh of Manko 
(the plaintiff's village) says that he has 
adopted his own sister’s son, but does not 
state what measures he has taken to 
prevent contest, and Gopal Singh of 
Manko mentions three instances but gives 
no details, and admits that he has been 
provided with a written memorandum 
for fear that he should forget them. One 
or two other miscellaneous instances of 
adoption are given, but they are not sup¬ 
ported by documentary evidence and 
are either irrelevant or unascertained. 
Against these there are four distinct 
oases, apart from those which .reached 
the Chief Court, in which adoptions of 
daughter's sons amongst Jats of Jullundur 
have been set aside. The judgments of 
Khan Ahmad Shah,C/iw/ir Singh v. Basnat 
Singh U908); Mr. Waring, Cr«am v. 
(1909); Mr. Leslie-Jones, Jitvan Singh v. 
Mangle Singh U910): and Lala Rangi 
Lai, Thahar Singh v. Kartara (1913), 
have been placed on this file. 


The invalidity of such adoptions in Jul¬ 
lundur is treated as being hardly open to^ 
question, and it seems to be clear that 
there is no evidence adduced in the iiro- 
sent case that can load to a different con¬ 
clusion, such evidence as there is being 
merely a representation of instances which 
have already been dealt with judicially 
and held not to establish the custom 
claimed. It is evident that the Courts 
below have not fully considered the series 
of judicial pronouncements against the 
validity of such adoptions, and they| 
hardly seem to have been aware that the' 
instances now relied upon are not new 
material. The record does not provide, 
any ground for a reconsideration of the' 
views consistently adopted in recentyears, 
which are in accord with the rivajiam, 
and the adoption set up cannot be main¬ 
tained. On this view it is unnecessary to 
enter on any discussion as to the succes¬ 
sion to the occupancy holding as distinct 
from the proprietary holding. At the 
hearing it was suggested that the deed of 
1907 might be regarded as a will under 
which Ujagar Singh could succeed as a 
persona designata. This however is a now 
case, and we are satisfied that the deed of 
1907 must be taken as what it purports 
to be, namely a deed evidencing an ad¬ 
option. We accordingly accept the ap- 
peal and dismiss the suit with costs 
throughout. 

r.m./r.k. Appeal accepted. 
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SCOTT-SMITH and TjEROSSIGNOIj, JJ. 


Gela Bam and others Defendants 
Appellants. 

v. 

Ganga Bam and others —Plaintiffs and 

Defendants—Respondents. 

First Appeal No.3 067of 1915, Decided 
on 29th October 1919, from decree of 
Munsif, 1st Glass, Jhang, D/- 29th July 


^^(ifcivil P. C. (1908), O. 20,R. 6—Judg¬ 
ment and decree. 

In the case of an original civil suit the dscrea 
must be quite distinct from the judgment. 

^ LP 3UG 0 1] 

(b) Civil P. C. (1908), O. 20, R. 6—Para¬ 
graph in judgment not in form of decree is 
not decree. 

A paragraph in ft judgment not drawn up in 
the form of a decree and not embodied in a sepa¬ 
rate form Is not a decree within the terms of the 
Civil P. C: 19 CaM63 (F.B.), Foll.lV 390 C 1, 2] 

Moti Sagar—ior Appellants. 

Sheo Narain —for Respondents. 
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Judgment.—This is a first ai:)peal from 
tlie order of a revenue officer who tried 
the suit under the procedure laid down 
in S. 117 (2) (b), Punjab Land Bevenue 
Act 17 of 1887, which lays down that the 
procedure of the revenue officer shall be 
that applicable to the trial of an original 
suit by a civil Court, amd that he shall 
record a judgment and decree containing 
the particulars required by the Civil P. C. 
to be specified therein. Pandit Sheo Na- 
rain on behalf of the plaintiffs-respon- 
dents raises a preliminary objection that 
no decree has been drawn up by the lower 
Court in the form and manner prescribed 
by the Civil P. C. On the record there is 
a decree sheet signed by the Court in 
which the amount of costs incurred by 
each party is specified, but otherwise the 
form has been left blank and does not con¬ 
tain the particulars specified in O. 20, 
R. 6, Civil P. C. Mr. Moti Sagar on be¬ 
half of the appellants urges that the con¬ 
cluding paragraph of the judgment is a 
decree and appealable as such. It is how¬ 
ever quite clear from the Civil P. C. that 
in the case of a civil suit it is contem¬ 
plated that the judgment and decree 
should be quite distinct. S. 33 of the 
Code lays down that the Court, after a 
case has been heard, shall pronounce judg¬ 
ment and on such judgment the decree 
shall follow. O. 20, Rr. 1 to 5, Civil P. C. 
deal with judgments in original civil suits 
and R. G gives the particulars which are 
to be entered in the decree. Specified 
forms are prescribed for decrees in differ¬ 
ent classes of suits as Appendix Dof Sch. 1 
to the Code. It is therefore quite clear 
that in the case of an original civil suit 
the decree must be quite distinct from 
the judgment. O. 41, R. 1, of the Code 
lays down that a memorandum of appeal 
shall be accompanied by a copy of the de¬ 
cree appealed from and (unless the appel¬ 
late Court dispenses therewith) of the 
judgment on which it is founded. Again 
S. 117 (2) (b), Punjab Land Revenue Act, 
lays down that the revenue officer shall 
record a judgment and decree containing 
the particulars required by the Civil 
P. C. to be specified therein. In Dul- 
hin Golah Koery. Badha Dulari Koer{i) 
Piggot, J., said: 

"I must add that had the point been raised, I 
should have felt a difficulty in holding that a 
paragraph in the judgment not drawn up in the 
form of a decree, and not embodied in a separate 


NaBI (Broadway, J.) 1920 

form, is, within the terms of the Civil P. 0., aj 
decree at all.” 

We agree with this view and have no 
hesitation in holding that there is no de¬ 
cree in the present case within the mean¬ 
ing of the portions of the Civil P. C. 
above referred to and therefore no appeal 
lies. We therefore dismiss the appeal, 
but, as we consider that the plaintiffs 
were to blame for not moving the Court 
to draw up a formal decree, we leave the 
parties to bear their own costs in this 
Court. Pandit Sheo Narain says that he 
will advise his clients to move the lower 
Court now to draw up a proper decree. 

R.M./r.K. Appeal dismissed, 
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Broadway, J. 

Khodeja and another —Plaintifls Peti¬ 
tioners. 

V. 

Ghulam Nabi —Defendant—Opposite 
Party: 

Civil Revn. No. 93 of 1919, Decided 
on 2nd May 1919, from order of Dist. 
Judge., Jhelum, D/- 2nd December 1918. 

Civil P. C. (1908), Sch. 2. Para 20—Award 
loat—Resort cannot be had to para. 20—Par¬ 
ties must be referred to regular suit to en* 
force terms of award. 

Where an award, which has been reduced to 
writing is lost, resort cannot be had to thespecial 
procedure provided by para. 20: the proper course 
is to refer the parties to a regular suit to enforce 
the terms of the award. LP 307 C 2] 

Jai Gopal Sethi —for Petitioners. 

Sheo Narain —for Opposite Party. 

Judgment. —The facts of the case 
giving rise to this petition for revision 
are briefly as follows: On 24th March 
1917, Mb. NurBhari sold certain property 
to Ghulam Nabi for Rs. 1,500. Plain¬ 
tiffs, Mt. Khodeja and Fazl Karim, wore 
desirous of bringing a suit for pre-emp¬ 
tion. It appears however that the 
brotherhood intervened and it was deci¬ 
ded that the matter should be referred to 
arbitration rather than be taken into 
Court. Accordingly,on 18th March 1918, 
an agreement was drawn up referring the 
matter to the arbitration of four persons, 
an umpire (Mohkam Din) being appoin¬ 
ted. An award was duly drawn up and 
signed by the arbitrators as well as most 
of the parties on 20fch March 1918. As 
however Ghulam Nabi appeared to he un¬ 
willing to act in accordance with the 
award the plaintiffs filed an <appIication 
under para. 20. Sch. 2, Civil P. C. asking 
for an order directing the filing of the 


(1) [1892] 19 Cal. 463 (F.B.). 
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award in Court and the passing of a decree 
in accordance therewith. The matter 
was duly taken up when various objec¬ 
tions were taken. The only one which 
requires determination here was that the 
orginal award, not being forthcoming no 
award could be filed and no secondary 
evidence of its contents could be given. 
This contention was upheld by the first 
Court and on appeal by the learned Dis¬ 
trict Judge. The plaintiffs have there¬ 
fore moved this Court on the revision 
side through Mr. Jai Gopal Sethi and I 
have heard Mr. Sheo Narain for the res¬ 
pondent. 

Whether the original award has been 
lost or is being deliberately withheld by 
some interested party is immaterial. The 
fact remains that no award has been filed 
in Court. Mr. Sethi contended that 
secondary evidence of the award was per¬ 
missible, and in support he referred me 
to Banerji’s Law of Arbitration, p. 370, 
and to the case of B.iU v. Townsend (l), 
referred to therein. Mr. Banerji, on the 
authority of Hill v. Townseyid (l), points 
out that in England, in the case of a lost 
award, the Court would permit judgment 
to be entered upon an affidavit of its con¬ 
tents. Bill V. Townsend(\) does not appear 
to support that assertion, for there the 
original draft of the award was annexed to 
the affidavit and the rule nisi was made 
absolute, no cause, being shown. On the 
other hand, Mr. Sheo Narain has referred 
me to a number of rulings, chiefly relat¬ 
ing to the question whether when a docu- 
ment has been drawn up and not duly 
stamped, the penalty could be levied on a 
copy thereof. Gopi Beddiv. Mohanandt 
Beddi (2) however is a case which is 
directly in point. It was there held that 
when an award had been lost a Court 
acting under S. 255, Civil P. 0. 1882, 
(corresponding to para. 20, Soh. 2 of 
the present Act), cannot take secondary 
evidence of its provisions. It was held 
that as the award could not be produced 
and therefore could not be filed, the per¬ 
sons seeking to have it filed must be re¬ 
ferred to a regular suit to enforce the 
terms of the award.. Mr. Sethi wag 
unable to distinguish this decision, merely 
contenting himself by saying that he had 
been unable to discover that this decision 
had ever been subsequently considered. 
In this how ever he appears to be wrong 

(1) U810] 12 R. R. 595. 

^ (2) L1889] 12 Mad. 331. 

rt 
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inasmuch as this case was roforreci to in 
Gowardhan Das v. Kesho Rayn (3), and 
there distinguished without Imwovor in 
any way being disapproved. ]’'olIowing| 
this decision I hold that when an award 
has been reduced to writing, as in thisi 
case, and has been lost, the special pro¬ 
cedure provided by para. 20, Sch. 2, Civil 
P. C., cannot be resorted to and that the 
parties should bo referred to a regular 
suit to enforce the terms of the award, 

I accordingly dismiss this petition with 
costs. 

U.M./R.K. Petition dismisaed. 

(¥) Liyi3j 06 P. R. 1913=20 I. C. -lOl. 
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Shadi Lal and Martineau, JJ. 

Gowardhan Das —Plaintiff—Appellant. 

V, 

Viy’u Mai and another —Defendants— 
Hespondents. 

Second Appeal No. 2548 of 1915, Deci¬ 
ded on 30th May 1919, from decree of 
Addl, Dist. Judge, Lahore, D/- lObh June 
1915. 

Hindu Law — Alienation — Widow — For 
purely worldly purposes it must be shown to 
be for necessity—Mere payment of debt to 
previous creditor does not justify alienation— 
Alienee must prove that transfer is binding 
on collateral. 

Under the Hindu law a widow cannot, except 
for special purposes, alienate of her own free will 
the property received by her from her husband. 
For religious or obaritable purposes or for pur¬ 
poses conducive to the spiritual welfare of her 
husband she has a much larger power of dis¬ 
position than she possesses for purely worldly 
purposes, and to support an alienation for tho 
last named purpose she must show necessity. 

tP 398 C 1] 

The mere payment of a debt to a previous 
creditor is no justification for an alienation by a 
widow under the Hindu law, nor does the pur¬ 
chase of house by her after the alienation furnish 
such justification. [P 398 0 1] 

It is the duty of an alienee from a Hindu 
widow to prove to the satisfaction of the Court 
that the transfer is binding on tho collateral re¬ 
lations of the widow’s late husband. [P 398 C 2], 

Jagan Nath^ior Appellant. 

Tek Chand —for Respondents. 
Judgment. —This isan action brought 
by the collaterals of one Shankar Das to 
contest the sale of a house effected on 
3rd October 1912 by his widow, Mt.Sukh 
Devi, for Rs. 1.900. It is beyond dis¬ 
pute that the alienor being a Brahmin 
widow residing in a town, the transfer 
made by her must be judged by the doc- 
trines of the Hindu lawapplying to acase 
of an alienation by a widow; and the sola 
question for determination is whether 
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Mt. Sukh Devi was justified in selling 
the house inherited by her from her hus¬ 
band. It appears that Shankar Das, who 
died nearly 30 years ago, left consider, 
able house property; and that in pursu¬ 
ance of a partition carried out in 1901 
between Mt. Sukh Devi and her co¬ 
widow, Mt. IJttam Devi, the former got 
not only the house in dispute but also 
another large house. The latter bouse 
was sold by her for Rs. 3,000 in 1906, 
and the house in question was encumbered 
by means of two mortgages made by her 
in 1909. Now, one of the items which 
constituted consideration for the sale is 
a sum of Es. 733 paid to the previous 
mortgagee, Lehna Singh, but there is not 
a scintilla of evidence upon the record to 
show that the money was borrowed from 
Lehna Singh for any necessary purpose. 

The Additional Judge was evidently 
labouring under a misapprehension as to 
the law applicable to an alienation of 
immovable property by a Hindu widow. 
It is a well-recognized principle that a 
widow cannot of her own will alienate 
the property received by her from her 
husband except for special purposes. For 
religious or charitable purposes or for 
those which are supposed to conduce to 
the spiritual welfare of her husband she 
has a larger power of disposition than 
that which she possesses for .purely 
worldly purposes. To support an aliena¬ 
tion for the last she must show necessity. 

Now, the learned Judge of the lower 
appellate Court appears to be under the 
impression that the payment of a debt 
contracted by a widow from a third per¬ 
son justifies an alienation of immovable 
property. That is no doubt the rule of 
Customary law applicable to an alienation 
by a male proprietor; but the Hindu law 
does not recognize the mere payment of 
such a debt to a previous creditor as a 
justification for an alienation by a widow. 
Neither the fact that the plaintiff did 
not contest the mortgages for three years 
nor the circumstance that he ultimately 
compromised the suit instituted by him 
to contest the sale made in 1906 raises 
any presumption in favour of the validity 
of the mortgages. The learned Judge has 
incorrectly stated the facta in connexion 
with that sale and the suit which was 
brought to impeach it. The sale was 
effected in favour of one Kartar Singh, 
and not of Shanker Das wrongly stated 
by the lower appellate Court; and the 


plaintiff did not give up the claim until 
he had received Es. 600, a matter entirely 
ignored by the Court. 

There can be no doubt that the alienee 
upon whom the onus rested has failed to 
establish any necessity for the previous 
mortgages; and it is obvious that, if these 
mortgages cannot bind the reversioner’s 
interest in the husband’s estate, the 
purchase of a house by the widow after 
the sale in dispute cannot be put forward 
as a justification. Upon the record there 
is no indication as to the pecuniary cir¬ 
cumstances of the widow in 1909 beyond 
the fact that three years before she bad 
alienated one of the houses for Hs. 3,000, 
out of which she must have kept some 
money with herself. Be that as it may, 
it was clearly the duty of the alienee to 
prove to the satisfaction of the Court 
that the transfer was binding upon the 
plaintiff, and this he has failed to do. 
Accordingly we accept the appeal, and 
reversing the decrees of the lower Courts 
allow the plaintiff’s claim with costs 
throughout. 

r.m./r.k. Appeal accepted. 
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Scott-Smith, J. 

Gxcrdit Elaintiff—Petitioner. 

v. 

Ishar Das and another —Defendants 
Opposite Parties. 

Civil Misc. Case No. 137 of 1919, De¬ 
cided on 24th March 1919, from order of 
Scott-Smith, J., D/- 11th November 1918. 

Punjab Chief Court Rules and Orders, 
Vol. 3, P. 81, Rr. 3 and 4—Suit for injunc¬ 
tion—Pleader’s fees should be fixed as per 
rules. 

Pleader’s fees should in all cases be fixed in 
accordance with the rules framed by the Chief 
Court. 

In a suit for iujunction the pleader’s fee should 
be calculated according to the valuation of the 
suit or according to such a sum, not exceeding 
the valuation, as the Court shall think reason¬ 
able. , [P 399C11 

Lai Chand Mehra —for Petitioner. 

Tirath Ram —for Opposite Parties. 

Judgment.—Plaintiff’s suit for an in¬ 
junction having been dismissed, he ap¬ 
pealed to the District Judge who dis¬ 
missed his appeal. He then filed a se¬ 
cond appeal to this Court, which was 
dismissed on 11th November 1918. On 
the question of costs allowed by the 
lower Courts he was advised to file an 
application for review in the lower ap¬ 
pellate Court. Instead of this he filed 
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an application for amendment of the de¬ 
cree, which was rejected as it was found 
that the decree was in accordance with 
the judgment. He has now accordingly 
applied for a review of this Court’s order 
dated 11th November 1918, as to costs 
only, and I admitted it because it ap¬ 
peared clear that the lower Courts had 
wrongly calculated the pleader’s fee. 
The suit was one for an injunction and 
was valued for purposes of jurisdiction 
at Rs. 110. The trial Court however 
allowed Rs. 20 as pleader’s fee and the 
lower appellate Court allowed Rs. 16. 
It is contended on behalf of the appli¬ 
cant that this was illegal and that the 
pleader’s fee awarded could not legally 
exceed Rs. 5-8-0 calculated at 5 per cent 
on the value. The rules made by this 
Court fixing the fees of counsel in pro¬ 
ceedings in subordinate Courts will be 
found in Yol. 3, Rules and Orders, at 
p. 81 et. seq. Rr. 3 and 4 read together 
show that the fee in a case of this sort 
should be calculated according to the 
valuation of the suit, or according to such 
a sum, not exceeding the valuation, as 
the Court shall think reasonable. In 
any case the amount of the fee is to be 
calculated according to R. 3. R. 3 shows 
that in suits for the recovery of specific 
property, or a share of specific property, 
whether immovable or moveable, if the 
amount or value of the property shall 
not exceed Rs. 5,000, the fee is to be 
calculated at 5 per cent, on the amount 
or value thereof. In the present case 
the value being Rs. 110 the fee could not 
exceed Rs. 5-8-0. There seems to be a 
general impression in some of the Sub¬ 
ordinate Courts that in suits for injunc¬ 
tions and in declaratory suits any fee can 
be fixed according to the pleasure of the 
Court. The fee should in all cases be 
fixed in accordance with the rules framed 
by this Court and above referred to. Lala 
Tirath Ram w ho appears for the respon¬ 
dents admits that the fee allowed by 
each of the Courts is illegal and does not 
oppose the present application for re- 
view. 

I allow the review, and in modification 
of the decree of the lower Courts, reduce 
the pleader’s fee allowed to Rs. 5-8-0 in 
each Court. Costs of this Court should 
be borne by the parties. 

B.M./r.K. Review allowed. 


Lahore 399 

A. I. R. 1920 Lahore 399 

Scott-Smitii and Mautini:au, JJ. 

Hurt Chand and others —V\i\\nt\((s — 
Appellants. 

V. 

Mathra Das and others —Defendants— 
Respondents. 

Second Appeal No. 3102 of 1915, De¬ 
cided on.17th May 1919, from decree of 
Dist. Judge, Jhelum, D/- 29th October 
1915. 

Custom (Punj&b)*^Khanadamad. 

There is no custom of kbaoaclam.iJi aruong 
Hindu Jats of village Dottar, Tahsil Kharain, 
Gujrat Distiict. [P 100 C 1] 

Dhanraj Shah —for Appellants. 

D. -V. Kaimr and Abdul Ghani —for 

Respondents. 

Judgment. —This is a second appeal 
from the order of the District Judge of 
Jhelum upon a certificate granted by 
him regarding the validity of a custom, 
viz., whether the appointment of a khana- 
damad is valid in the tribe of Jab Hin¬ 
dus of village Bottar, Tahsil Kharain, 
District Gujrat, to which the parties 
belong. The learned District Judge has' 
decided in favour of the custom and has 
therefore held that the plaintiffs colla¬ 
terals have no right to contest a gift effec¬ 
ted by Mathra Das in favour of his daugh- 
ter, Mt. Mewa Devi, whose husband, he 
has found, he had appointed as his khana- 
damad. The learned District Judge in 
his judgment admits that not a single 
precedent, either in actual practice or in 
a Court of law, for or against the custom 
is forthcoming. He finds however that 
(l) Mahomedan Jats of Gujrat have the 
custom of khanadamadi; (2) Hindu Jats 
follow in general the same customs as 
Mahomedan Jats; (3) Hindu Jats in other 
districts have the khanadamadi custom; 
and (4). Hindus of other tahsils in the 
Gujrat District have the custom. From 
these facts he draws the conclusion that 
the appointment of a khanadamad by 
Mathra Das was in accordance with the 
custom of his tribe and was quite valid. 

Now, in regard to the fourth point, 
found by the District Judge, viz., that 
Hindus of other Tahsils have the custom 
there is very little evidence indeed. The 
first instance relied upon is printed at 
p. 12 of the paper book. In that case it 
was held that agnates do not exclude 
daughters from inheritance unless there 
is ’some special custom to that effect. 
The decision was given in reliance upon 
what the Judges of the Chief Court had- 


Jammu I Kt^hmi 
SHnartf. 
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Ui'l tlown. The decision is dated 4th 
February 1373 and therefore long before 
the Full Bench case reported as Gtijar 
V. Sh'tm Das (l). In that case it was 
found that the daughter in question had 
resided with her parents and that her 
husband had been made khanadamad of 
her father and received into his house. 
But jireference does not appear to have 
been given to her on that account, but 
merely because the onus was considered 
to be upon the collaterals to prove that 
they excluded the daughter. The second 
decision relied upon is that printed at 
pp. 14 and 15 of the paper book. There 
also the decision was in favour of the 
daughter, because it was held that the 
plaintiffs have not referred to any in¬ 
stance which would prove the invalidity 
of a gift to a daughter as against the as¬ 
tern entered into the riwajiam. The 
date of the decision is 19th February 
1880 i e., before the Full Bench ruling 
Gujar V. Sham Das (l) In our opinion 
these instances are quite insufficient to 
prove that there is any general custom 
of khanadamadi among Hindus in any 
tahsil of the Gujrat District. The onus 
was certainly upon the defendants to 
prove that the custom of khanadamadi 
existed in the tribe of Hindu Jats and 
in our opinion they have not discharged 
it. Mr. Badri Nath Kapur referred to 
us certain extracts of the riwajiam of 
1868 printed at pp. 8 to 11 of the paper 
book wherein it is stated that in 
the absence of male issue a landowner 
can adopt a daughter and transfer his 
property to her. This is said to apply 
to Khatris, Brahmins. Bahrupias, Aroras 
and Bhatias. Hindu .Tats are not includ¬ 
ed in these tribes and in any case the 
entry does not establish any custom of 
khanadamadi. 

We accordingly accept the appeal, and 
setting aside the order of the lower 
Courts, give the plaintiffs a declaration 
to the effect that the gift to the land and 
houses in suit made by defendant 1 in 
favour of defendant 2 on 9th January 
1914 shall not affect the plaintiffs’ re¬ 
versionary rights after the death of defen¬ 
dant 1, and we further direct that the 
defendants shall pay the plaintiffs-appel- 
lants’ costs in all the Courts. 

r.m./r.k. Appeal accepted. 

(1) Lies'?] 107 P. E. 1887 (F.B). 
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Bishen Singh and anothet Defendants 
—Appellants. 

V. 

Jaffar and another — Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 2209 of 1915, Deci¬ 
ded on 9th May 1919, from decree of 
Addl. Dist. Judge, Lahore, D/- 28th 


April 1915. 

Punjab Tenancy Ad (1887), S. 77 (3) (d) 


• I ^ _■- 


occupancy rights, 

A claim to establish a right of occupancy by 
adverse possession falls within the purview of 
S. 77 (3) (d), and no inquiry can be made into 
this question by the civil Courts. (.P 401 C 2j 


Bivi Das —for Appellants. 


Brij Lai —for Respondents. 


Judgment. —The facts of this case 
are as follows: The owners of village 
Chhappa moved the Revenue Courts to 
partition the village common land. Jafar, 
plaintiff, objected that certain lands (now 
in suit) belonged to him and were not 
liable to partition. The Revenue Court 
then stayed partition proceedings and 
directed Jafar to establish his title. He 
accordingly filed a suit in the Court of 
the Subordinate Judge which he after- 
wards withdrew and took proceedings in 
the Revenue Courts. The case then came 
before Sardar Hotu Singh, who proceeded 
to act as Assistant Collector, First Grade 
and District Judge, under S. 117 of Act 7, 
of 1887. His order was upset on appeal by 
the Divisional Judge, and it was directed 
that the suit should proceed before the 
civil Courts. The present suit then came 
before Mr. Garbebt, I. C. S., Subordinate 
Judge, First Class, and in the plaint Jafar 
sought to obtain a declaration to the effect 
that the land: (a) belonged to him as pro¬ 
prietor, (b) formed part of his occupancy 
land, and (c) that in any event his posses¬ 
sion was adverse and therefore the land 
was not liable to partition. The defend¬ 
ants, proprietors of villaga Chhappa con¬ 
tested these pleas claiming that Jafar 
was not proprietor of the land but was a 
tenant-at-will, bis possession having com¬ 
menced only some eight years previously. 
A preliminary objection vras taken to the 
jurisdiction of the civil Courts in con¬ 
nexion with the claim regarding occu¬ 
pancy rights and on 5bh February 1914 
the Court passed an order practically 
allowing the objection and directing that 
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the inquiry by tho Courfc would bo 
rostriotod to the points 

“whether tho land in question is a part of plain¬ 
tiff’s inaliki and-hereditary tenancy.” 

The issuos framed also dealt solely with 
those points, the question regarding the 
rights of occupancy tenancy being omitted. 
The learned Subordinate Judge in his 
order dated 8th January 1915, held that 
the plaintiff had failed to prove that he 
Nvas the proprietor of the land in suit, that 
the land in suit was not land over which 
the plaintiff' had positive occupancy rights 
and that the plaintiff had however asser¬ 
ted occupancy rights adversely against 
the owners for more than 12 years over 
39 kanals 11 marlas out of the land in 
suit. A decree was therefore granted to 
the plaintiff declaring that he had been 
in possession of 39 kanals 11 marlas of 
land for more than 19 years claiming ' 
occupancy rights and that the defendants 
(owners) were now debarred from challeng¬ 
ing those rights. Against this decision 
two of the defendants, Bishen Singh and 
Kharak Singh, preferred an appeal to the 
learned District Judge w’ho however dis¬ 
missed the appeal on 28th April 1915, 
recording a very brief and unsatisfactory 
judgment. Bishen Singh and Kharak 
Singh have therefore preferred this second 
appeal to this Court and on their behalf 
we have heard Lala Devi Das, pleader, 
which Mr. Brij Lai has addressed us on 
behalf of 3afar. 

The first ground of appeal challenges 
the jurisdiction of the civil Court to deal 
with the question of the acquisition of 
occupancy rights. It was urged before 
us that on the findings arrived at by the 
learned Subordinate Judge the suit should 
have been dismissed inasmuch as by the 
order of 5bh February 1914 it had been 
held that no enquiry was to be made into 
the question of tht acquisition of occupancy 
rights. The learned District Judge has 
clearly failed to realize this circumstance. 
Probably the order of 5th February 1914 
was not brought to his notice. He com¬ 
mences his judgment by saying that the 
plaintiff sued for a declaration that he is 
proprietor and if not then occupancy 
tenant of certain shamilat, while as a 
matter of fact there was no question 
before the Court as to the claim to the 
occupancy tenancy. This is to our minds 
quite clear not only from the order of 5bh 
February 1914 but from the fact that no 
issue on this point was settled. Under 
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S. 77 (3) (<1) suits by a tenant to estaldisii 
a claim to a right of ocoupiincy are to l)o 
heaiNl and determined by Revenue Courts. 
Tho plaintiff's claim to bo ownm- was un¬ 
doubtedly cognizable by tlio civil Courts. 
Similarly bis claim tliab tho land in suit 
really formed part of his horelitar\' lioKl- 
ing was within the cognizance of tho 
civil Courts. His claim to ostal)lish a 
right of occupancy, in our o))inion falls 
within t!i3 purview of S. 77 (3) (d), 
Tonancy Act. and no inquiry can bo made 
into this question by tlio civil Courts. 

Under those circumstances wo aro con¬ 
strained to accept this appeal and to dis. 
miss the plaintiff’s suit so far as it related 
to the question of ownership and tho 
land being part of his hereditary tenure. 
The claim to a right of occupancy was 
one not within the cognizance of the civil 
Courts and the plaintiff is therefore at 
liberty to bring a suit to establish his 
claim in the proper Courts if so advised. 
In the circumstances we leave the parties 
to bear their own costs. 

r.M./r.K. Appeal accepted, 
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Spiadi Lal and Broadway, JJ. 

Ziauddin and others — Plaintiffs— 
Appellants. 

v. 

Secy, of State —Defendant — Respon- 
dant. 

First Appeal No. 1621 of 1916, Decided 
on 23rd December 1919, from order of 
Dist. Judge. Delhi, D/- 6th March 1916. 

Land Acquisition Act (1894), Ss. 18 and 26 
—Reference under S. 18—Judge has to con¬ 
sider question of compensation in its entirety. 

When a case is referred under S. 18, the whole 
case is referred subject to tho limitation cou* 
tained in S. 26 of the Act, and not merely any 
particular objection, and the District Judge is 
empowered, indeed bound, to consider the ques¬ 
tion of the compensation awarded in its entirety: 
14 I. C. 270, Foil. [P 402 0 2] 

Moti Sagar and A. C, Bose —for Appel- 
lants. 

Mul Chand —for Respondent. 

Judgment. —This is an appeal arising 
out of proceedings under the Land Ac¬ 
quisition Act. By Notification No. 775, 
dated 21st December 1911, the Govern¬ 
ment acquired the property in suit for 
the new capital of India at Delhi. The 
special land acquisition officer, Sardar 
Khazan Singh, awarded Bs. 8,719-11-3 
as the value of the land; Rs. 1,590-10-0 
maafi, and Ba. 1,307-15-3, the 15 per 
cent, addition by way of compensation, 


1920 


40-2 Lahore 


ZIAUDDIN V. Secy, op State 


or a total of Rs. 11.613-4.6. The ap¬ 
pellants, Hafiz Ziauddin and others, 
who were the owners of the area acquired 
raised objections to this award and an 
order of reference was passed by the 
special land acquisition officer in_ due 
course. This order of reference is printed 
at pp. 14—16 of the printed paper book. 
The District Judge of Delhi proceeded, 
on this reference, to record evidence and 
gave his award on 6th March IJlb- 
his award the learned District Judge 
came to the conclusion that the market 
value of the property acquired was ap¬ 
proximately Ks. 10.000 and as that sum 
with the 15 per cent, addition amounted 
to slightly less than that awarded^ by 
the land acquistion officer the origina 
award was maintained. In framing ns 
award the land acquisition officer de¬ 
parted from the recognized method of 
assessment and valued the land according 

to certain methods of his own. J 

separate valuation for wells, buildings, 
trees and for the land. The resulting 
total values however were approximately 

^^^^RltTahib Moti Sagar for the appel- 
lants expressed himself satisfied with the 
va^ue Placed by the land acquisition 
officer on the buildings, the trees and he 
.infi richts but challenged the values 
pW on Jhe .ells and the other items. 
The land acquired is in area 12 “'"es. 

situate in Mauza BanskauU towards the 

south-west of the Sadar Bazar Eelhi. It 
L just beyond a small hamlet known as 
Shidipura and is not easy of access The 
inhabitants of Shidipura are 
chiefly butchers, malis and people of that 
class A few hundred yards further on 
there was also a hamlet known as Bagh 
Karol, which at the time of the notihca- 
tion, was occupied by tanriers and leather 
dyers who carried on their trade there. 
On this land there was a garden which 
occupied 1-08 acres. The remaining land 
was under ordinary cultivation, ihere 
were two wells and the appellants were 
entitled further to irrigate about one- 
third of this land from a Government 
well. There also appear to have been 
a few buildings but admittedly these 
were nob of much value. The appellants 
also held certain muafi rights in connex. 
ion with this land. 

Before the District Judge Rai Sahib 
Mul Chand. for the Secretary of State 
took exception to the method of assess¬ 


ment adopted by the special land ac¬ 
quisition officer and he pressed the same 
objection before us contending that the 
correct method of valuation for purposes 
of the Land Acquisition Act was to capi¬ 
talize the value of the land based on its 
rental or its potential value if profitably 
laid out or to ascertain its value by a 
consideration of the prices paid for 
lar lands in the immediate neighbourhood. 
Admittedly the method of capitalizing the 
value on the basis of its rental V® 

impossible in this case and Rai Sahib 
Mul Chand pointed out that there was 
really no potential value of the area in 
question so far as its utilization for build¬ 
ing purposes was concerned. With this 
view we are in agreement. Ht^ving re¬ 
gard to the situation of the area acquired 
it seems to us that the land had no poten¬ 
tial value as a building site at the time 
when the notification was issued. We 
are also of opinion that the method ad¬ 
opted by the special land acquisition 
officer was not a sound one. The learned 
District Judge has based his calculations 
on the prices paid for lands m the ira- 
mediate vicinity, which in our opinion is 
the best and safest course in the present 
case. Rai Sahib Moti Sagar objected to 
this method, urging that the District 
Judge had no power to examine the com¬ 
pensation awarded as a whole but should 
have confined himself to a consideration 
of the valuation of the various parts into 
which it had been split up by the land 
acquisition officer. In support of his 
contention he'referred us to Dritishindia 
Steam Navigation Co. v. Secy, of State 
(1). This authority was however con¬ 
sidered in a case reported as Gangadhar\ 
Sastri v. Deputy Collector of Madras (2),| 
where it was held that when a case isi 
referred under the Land Acquisition Act,’ 
the whole case is referred subject to the 
limitations contained in S. 26, and not 
merely any particular objection. In this 
view we concur and hold that the Dis¬ 
trict Judge was empowered, and indeed 
bound, to consider the question of the 
compensation awarded in its entirety. 

At pp. 30 and 31 of the printed paper- 
book is to be found a list of seven sales 
of lands in the immediate vicinity of the 
area acquired. Of these the seventh, a 
sale by Chhote Lai and others to Raghbar 
Dial and others, has been cor rectly elimi - 

~(T) tlDllTse" Cal." C. 107. 

(2) [1912] 14 I. C. 270. 
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natecl from consideration as bliougli the 
most recent transaction, the actual value 
placed on the land then sold was ditlicult 
to ascertain. Items 3 and -1 of this list 
are two sales etVected by the present ap¬ 
pellants in 1904 and IGOd. The former 
sale was in favour of certain Punjahi 
Mahomedans who acquired the land for 
the purposes of a graveyard. The later 
sale was in favour of Abdul Hakim and 
others and the areas in the two sales were 
approximately the same, and under each 
sale a well and rights therein were con¬ 
veyed. Calculation shows that tho sale 
in 1904 realized an average rate of Rupees 
764 per acre, w'hile in 1906 the average 
rate was Rs. 707 per acre. Tho learned 
District Judge has considered that tho 
sale of 1904 was for a fancy price and 
therefore based his calculation more or 
less roughly on the sale of 1906. In 
1899 a transaction took place under 
which 316 acres of land including a well 
and certain muafi rights were sold for 
Es. 1,800 or an average of Rs. 570 per 
acre. 

After hearing counsel on tlie question 
of the sale to the Punjabi Mahomedans 
we think it would be fairer to take the 
two sales by the appellants of 1904 and 
1906 together and to strike a mean as to 
the value per acre then realized, at the 
same time regarding the transaction as 
one of 1905. This mean or average comes 
to Rs. 735 per acre. Calculating from 
the transaction in 1899, we thus have a 
rise, in the course of six years of Rs. 165 
per acre calculated up to 1905. Allowing 
a similar rate of appreciation in values 
for the next six years up to 1911, we 
arrive at tho Bgure of Rs. 900 per acre 
and this, in our opinion, would represent 
the correct market value as near as can 
be ascertained of the land in question, 
giving a total of Es. 11,187 or a slight 
increase in the amount awarded by the 
learned District Judge. To this must be 
added the 15 per cent, allowed by the Act 
which comes to Rs. 1,678-0-9, giving a 
total of Rs. 12,865-0-9. We accordingly 
enhance the amount awarded by Rupees 
1,256-12-3. The claim made by the ap¬ 
pellants was exceedingly exorbitant and 
in the circumstances we consider that the 
parties should bear their own costs 
throughout and we order accordingly. 

K.M./r.k. . Order accordinxjly. 
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^'COTT-SM^n^ J. 

yiitha 'Mat and anoilici —Plairitiil’s— 
Appellants. 

v. 

Shiv Ram and anothe) —Dofcn.hints— 
Respondents. 

Second Appeal No. 510 of 1920, Decid¬ 
ed on 22nd Doceniboi* 1920, from decree 
of Dist. Judge, Attock, D-, 20-10-1920. 

(a) Registration Act (16 of 1908), S. 17 — 
Deed not effecting partition but reciting 
what has been done about it need not be re* 
gistered. 

.A document which docs not of etlect 

any partitioii of immovable property, but is 
merely a recital of what has been done in regard 
to-certain property does not require registration. 

[1' 404 C 2] 

(b) Compromise~lt binds not only parties 
but those parties to suit who stand by and 
not object. 

A deed of compromise affecting -immovable 
property binds not only tho parties who actually 
sign it, but it also binds the other parties to the 
suit who stand by and do not object, to it for a 
long time. [P 405 C 1] 

(c) Hindu Law—Joint family—Manager- 
Power—Manager has power to do all r.eces* 
sary or benefical acts to family. 

The manager of a joint Hindu family is en¬ 
titled to represent the co-parccuary in all suits and 
proceedings affecting its interests, to makes con* 
tracts, to refer to arbitration, to compromise any 
claim or dispute affecting it, and generally to do 
all such acts as be may consider necessary or to 
its benefit. [P 405 0 11 

Durga Das —for Appellants. 

M. S. Bhagat —for Respondents. 

Judgment. —The following pedigree- 
table will be useful for the better under¬ 
standing of the facts of the case out of 

which the present appeal arises ; 

SHAM DAS 


Maya Das=Mt. Saraswati Devi Ditta Mal 

I 1 

Mitha Mal, plff. Narain Das, plff. 

In 1904 Mitha Mal brought a suit 
against Mt. Saraswati and her brother, 
Shiv Ram, for a declaration that an 
alienation by Mt. Saraswati, widow of 
Maya Das, in favour of her brother of 
certain moveable property should not 
affect his reversionary rights, and for an 
injunction restraining Mt. Saraswati 
from alienating her deceased husband’s 
property. Upon an objection taken by 
the defendants Narain Das, brother of 
Mitha Mal, who had not joined in bring¬ 
ing the suit, was impleaded as a defen¬ 
dant. Mitha Mal at that time stated 
that Narain Das had become a fakir and 
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had abandoned worldly affairs. That 
suit was withdrawn with the leave 
of the Court on lOth May 190G, and the 
finding ia that the suit was withdrawn 
in consequence of an agreement between 

the parties dated 17th March 1906. The 
present suit was .brought for the posses¬ 
sion of three houses said to have been 
left by Mt. Saraswati who died two 
months before the institution of the suit 
in \prill918. It is admitted however that 
only one house is in possession of the 
defendants and I am only concerned with 
that in the present appeal. The plain¬ 
tiffs’ suit having been dismissed by the 
lower appellate Court they have filed a 
second appeal in this Court. 

It was conceded in the lower appellate 
Court, and is not denied now, that the 
house in dispute was gifted by Mt. Sar^- 
wati to Bawa Lachhman Das when she 


was ill in 1903. It is now in possession 
of Shiv Ram the'brother of Mt. Saras¬ 
wati who according to his counsel s 
admission in the trial Court, purchased 
it in the name of his wife from_ the donee. 
A deed of sale relating to this house in 
favour of Mt. Saraswati’s husband is 
on the record, and an endorsement on the 
back of it shows that it was 

to Shiv Barn’s wife on the 
Sambat 1968. corresponding to the 2Ubh 
April 1911. The lower appellate Oourt 
has found that under the agreement of 
the 17th March 1906 Mitha Mad ac¬ 
quiesced in the gift in favour of Bawa 
Lachhman Das and that he therefore 

cannot now claim it from 
who has acquired it from the donee. 

The first point argued befo^ me was, 
whether the agreement of .17th March 
1906 was inadmissible for want of regis¬ 
tration, I have considered this deed 
very carefully and I have no doubt that 
the lower appellate Court has rightly 
held that it does not require registration 
because it does nob of itself, within the 
terms of S. 17. Registration Act. purport 
or operate to create or declare, whether 
in present or in future, any right, title 
or interest to or in immovable property. 
It refers to the case at tbat time pending 
in the Court and states that ^bhe parties 
have come to terms. It goes on to state 
that Mb. Saraswati has given possession 
of two houses to Mitha Mai and that 
the latter will have no connexion with 
the rest of her property so long as she 
lives, and that after her death he and 


Narain Das, his biother, will be the 
owners of any property which remains. 
In regard to the house gifted to Bawa 

Lachhman Das the words are: 

“ Jo mahan Mt. Saraawati mazkurah nc 
Bawd Z/achhtn'iyi Das loa Bam Das ko pundiya 

hua^ us makan ke vialik Baxoa mazkurah honge 
axir apne pas rakhenge. Shiv Bam us makan 
ko kharid na karega. Agar Shiv Bam mazkur 
kharid karega to muzhir daxva karega." 

Lala Durga Das urges that this deed is 
in reality a deed effecting partition of 
immovable property and that therefore, 
it requires registration as the property 
concerned is worth more than Rs. 100. 
I am unable however bo accept thi9[ 
view. As to the nature of the document, 
it does not of itself effect any partition 
of immovable property, but is merely 
a recital of what has been done in regard 
to certain property. I therefore hold 
that registration of it is not compulsory 
and it has rightly been admitted in 

evidence. , , 

The next argument of Lala Darga Das 
was that Mitha Mai’s acquiescence in 
the gift to Bawa Lachhman Das was a 
conditional one, the condition being that 
the property gifted was nob to be bought 
by Shiv Ram. It is true that Mitha 
Mai, after stating his acquiescence in 
the gift, goes on to say that if Shiv Ram 
will not buy the house and that if Shiv 
Ram does buy it, then he (Mitha Mai) 
wifi make a claim. He does not state 
what sort of claim he will make. In 
my opinion, this clause in the deed can¬ 
not be taken as qualifying his acquies¬ 
cence in the gift. Mitha Mai acquiesced 
in the gift in consideration of the fact 
that possession of the rest of Me. Saras- 
wabi’s immovable property was ^iven 
to him then and there. He was not 
entitled to the possession of it until after 
her death, bub in consideration of getting 
immediate possession he acquiesced 
in the gift to Bawa Lachhman Das. 
In my opinion his acquiescence must 
be considered to have been absolute and 
thereafter Bawa Lachhman Das could 
deal with the property in any way he 
pleased. 

The remaining question is whether 
Narain Das is bound by the agreement 
entered into by Mitha Mai alone. Now, 
in the previous suit, Mitha Mahsaid that 
Narain Das had become a fakir. Narain 
Das never appeared in that case or in 
the present case in the trial Court and 
apparently has taken no interest in the 
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litigation. If he has become a fakir, he 
has abandoned worldly affairs; if he has 
not, then he is presumably joint with 
his elder brother Mitha Mai. Mitha 
Mai purported to bind Narain Das by 
Ibhe agreement of March 1903. Narain 
Das, as already stated, was made a party 
to the previous suit, and he has never at 
any time come forward to object bo the 
compromise made during the pendency 
of that suit. Th? arrangement was a 
family one and I think it must be taken, 
under the circumstances, he acquiesced 
in it. In the case reported as Amin 
Chand v. Devi Ditta (l) it was held that 

“a razinama or deed of compromise affecting 
immoveable property does not only bind tlio 
parties who actually sign it, but also binds the 
other parties to the suit who stand by and do 
not object to it for a long time.” 

In the Hindu Code by Gour, at p. 
511, the manager of a joint Hindu family 
is said to be entitled to represent the 
co-parcenary in all suits and proceedings 
affecting its interests, to make contracts, 
bo refer to arbitration, to compromise 
any claim or dispute affecting it and 
generally to do all such acts as he may 
consider necessary or to its benefit. 
Similarly, in Trevelyan’s Hindu Law, se¬ 
cond edition, at p. 277, it is stated 
that the manager in the absence of fraud 
or collusion can bind the joint family 
estate by a compromise. In Ramdas 
Chabildas v. Chabildas Lallubhoy (2) it 
was laid down that: 

‘‘in family arrangements the father represents 
and has power to bind his minor sons, in the 
absence of fraud or other circumstances suffi* 
cient in law to vitiate the transaction.” 

It was pointed out that 

“in Bucli a case what has to be looked to is 
whether, having regard to the circumstances 
surrounding the transaction and its object, the 
father acted so as to bind both himself and bis 
minor sons.” 

Plaving regard to these authorities and 
to all the circumstances of the case, I 
think it must bo held that Mitha Mai 
had full power to make the compromise 
both on behalf of himself and his brother 
and the fact that the latter for many 
years never raised any objection is a 
ground for holding that he acquiesced in 
it. It is also worthy of note that the 
fact that Narain Das did not join in the 
agreement was not made a ground of 
attack in the present suit. There were 
no pleadings in regard to it and, con¬ 
sequently no issue was framed on the 

■^(171491 n L oTiooT’ 

( 2 ) U910] 7 I. c. 134. 


point. It was only raised at the time 
of arguments. 1 therefore fully agree 
with the decision of the lower appellate 
Court and dismiss tlie appeal with costs, 

R.M./r.K. Appeal disynissed. 
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Dundas, j. 

Daulat Ram —Convict—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 597 of 1919, De¬ 
cided oh 11th July 1919, from order of 
Sess. Judge., Shahpuv, D/-2Gth March 
1919. ^ . . 

Opium Act (1878), S. 9 —Sale of opium in 
contravention of conditions of license is 

punishable under S. 9. 

A sale of opium in contraven tioo of the condi¬ 
tions of a license is a breach of R. 48 and is 
punishable under S. 9. C P 40C 0 IJ 

B. R. Puri —for Petitioner. 

Asst. Legal Remembrayice) for Op¬ 
posite Party. 

Judgment. —The applicant has been, 
convicted, under S. 9, Opium Act, of a 
breach of the rules. Notification No. 954, 
16th October 1916, amended on 27th 
March 1917,under theOpium Act, in that 
he sold more than two tolas of pure opium 
to one person at one time. In the ap¬ 
plication for revision it is argued that 
the applicant’s act only amounts to a 
breach of the conditions of the license, 
which breach may expose him to penal¬ 
ties under R. 53 but not to conviction 
under S, 9. The authority quoted is 
Bur Singh V. Queen-Empress (1), in which 
it was held that the omission by a 
cultivator to enter the amount of his 
cultivation on the back of his license 
might be a breach of the conditions of the 
license but was not a breach of any rule 
under the Act. No doubt if R. 49 of 
Notification No, 954, dated 16th October 
1916, as amended on 27th March 1917, 
stood alone, the argument would be 
sound. The case however can be dis¬ 
tinguished. First of all there is a sub¬ 
stantive rule (R. 48) which runs as follows: 

"Sava as provided by Rr. 46 and 47, the sal© of 
opium is permitted only in accordance with tho 
terms and conditions of a license granted as pro¬ 
vided in tho following rules.” 

Sale in contravention of the conditions 
of a license is therefore a breach of 
R. 48. Secondl^^ by S. 4 of the Act it 
is provided that no one shall sell opium 
except as permitted by this Act, or by 
rules framed under this Act. Looking 

—(T) [ISOSFlOK”^1893 ^r^ ” 
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to S. 4 cf the Act and R. 43 the appH- 

>cant is clearly liable to punishment 
,un4or S. 9. The case is clearly dis¬ 
tinguishable from that reported as Bur 
Siufihw Queen^Bmpress il) and the ap¬ 
plication for revision must be rejected. 

R.M.'R-K. Appiication rejected . 
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Scott-Smitil and Martineau, JJ. 

Gohind A*a 7 ;i—Defendant—Appellant. 

V. 

Jau'oJa Bam ^ndotliers Plaintiffs and 
—Defendants—Respondents. 

Appeal No. 3170 of 1915, Decided on 
I9bh ^lay 1910 from decree of Dist. 
Judge, D/- 2Dd August 1915. . 

Limitation Act (1908), Act. 85-Suit to re¬ 
cover balance due on mutual, open and cur¬ 
rent account is governed by Art. 85 Last 
item in account is terminus a quo. 

The period of limitation contained m Art. b5, 
Scb. 1, Lim. Act. is applicable to a suit to 
recover tbe balance due on a mutual, open 
au(l curreot account, and is to bo reckoDod from 
tbo close of tbe year in which the last item ad¬ 
mitted or proved is entered in tbe account, such 
year to bo computed as in tbe account, (P,40C C 11 
Where no fresh item is entered in the account 
within three years of the close of the year in 
which the previous items are entered, the statute 
oDorates and tbe previous account becomes barred 
by time. [P 407 C 1] 

Durga Das —for Appellant. 

Tirath Rayn—(or Respondents. 
Judgment. —The plaintiffs sue for the 
balance due on a mutual, open and current 
account, and have been given a decree for 
Bs. 8-23-12-0. The only question in this 
appeal is that of limitation, which the 
Courts below have decided in the plain¬ 
tiff’s favour. Under Art. 35, Sch. 1 
Lim Act, which admittedly applies, 
the period of limitation is three years, 
to be reckoned from the close of the year 
in which the last it^ admitted or 
proved is entero Vin the account, such year 
to be computed as in the account. It is 
admitted that the claim for the last item 
in the account, namely Rs. 100, is within 
'time, but it is contended for the appel¬ 
lant that that item was advanced to him 
more than three years after the close of 
the year in which the last preceding 
item was entered, and that therefore the 
suit in respect of the.acchunt prior to the 
item of Rs. 100 is barred by limitation. 

The plaintiffs’ account is kept accord¬ 
ing to the Sarabat year. The admitted 
item of Rs. 100 is dated the22Qd Baisakh 
18G7 (corresponding to 4th May 1910). 
We have therefore first to see whether 


prior to that there is any proved item 
which was entered after the close of 
Sambat 1933. The dispute on this point 
is in regard only to an undated item of 
Rs. 60-11-9 which is the last item on the 
credit side. The learned District Judge 
gave no finding as to the correctness of 
this item or the date on which it was 
entered, as according to the view which 
he took of the case it was nob necessary 
to do so. The sum of Rs. 60-11 9 was 
not received by the plaintiffs in cash, but 
was the balance due from them to the 
defendant on a factory account. The 
latter’s contention is that the item has 
been entered in the account in suit with-, 
out his authority. It is said bo be in the 
handwriting of one Mohri Ram. who 
died in Sarabat 1966. The only evidence 
in regard to it is that of the plaintiff 
Jawala Ram, and Ganga Ram who is a 
son of one of the proprietors of the plain¬ 
tiffs’ firm. Jaw’ala Ram says at the be¬ 
ginning of hisstatement that ha credited 
the Rs. 60-11-9 to the account now in 
dispute with the appellant’s knowledge 
and consent, but finally admits in cross- 
esamination that he was not present 
when the accounts were gone into and 
this item was credited. Ganga Ram 
merely says that tbe item is in the hand¬ 
writing of Mohri Ram, and does not say 
that he was present when it was written 
or that the appellant consented to its be¬ 
ing entered in this account. The evi¬ 
dence of Jawala Ram and Ganga Ram in 
regard to the entry of the Rs. 60-11-9 is 
clearly of no value, and we find therefore 
that it has not been proved that the item 
was transferred from the factory account 
to the account in dispute with the appel¬ 
lant’s consent. All the other items in 
the account, prior to the entry of the 
Rs. 100 advanced to the appellant on the 
22nd Baisakh 1967, were entered before 
the close of Sambat 1963. A suit for the 
amount due on the account had therefore 
become barred under Art. 85 before the 
entry of the Rs, 100 was made, and the 
making of that entry cannot revive the 
period of limitation. Rustornji on p. 308 
of his Law of Limitation, Edn 2, says: 

“ it seems that where there have been mutual 
accounts, the statute is retarded by every fresh 
item falling within three years from previous 
items,” 

and he refers to Banning s Limitation of 
Actions, p. 214, where a similar opinion 
is expressed. The implication is that 
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whoro no frosh itom occurs withiu three 
years of tl\o previous items'the statute 
operates. Wo hold that the claim is 
barred by limitation, except with regard 
to the last item of Rs. 100 which is not 
disputed. The plaintilVs aie entitled to 
a decree onlv for that amount with in¬ 
terest at 10 per cent iier annum up to 
the date of the suit. The interest comes 
to about Rs. 31. We accept the appeal 
and reduce the decretal amount to Rs.l31. 
We direct that the parties shall bear 

their own costs throughout. 

H.M. Tv.K. Appeal a%:eplcd. 
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Scott-Smith and Dl'xdas. .TJ. 

Mt. Aso and oi/iers—Defendants—Ap¬ 
pellants. 

V. 

Mt. Harnavii and Plaintiffs 

and Defendants—Respondents. 

Second Appeal No. 721 o{ 1916. Deci¬ 
ded on 21st June 1919. from decree of 
Dist. .Judge, Amritsar, D,'- 18th Deoem- 

*^®i.iidultion Act (1908), Art. 132-Morlgege 
money wrongly received by defendant from 
mortgagors—Security under mortgage held 
not ceased—Suit to recover amount—Art- 

*'**plSdQtiff 5 , two out of the three daughters of 
one O who died 11 years before suit, sued for 
possession of 2/3rds of certain immovable pro¬ 
perty and mortgage money realized by the defen¬ 
dants after G’s death ; ^ V *1 

Held: (1) the money realued by tbe de- 
fendants represented the security which the 
- plaintiffs had under the mortgage and did not 
cease to represent that security by reason of the 
defendants having wrongfully received payment 
thereof from the mortgagors ; (2) that the suit 
was governed by Art. 182, Sch. 1, Lim. Act, aud 
was within time. 11* ^ ^ 1 

L. C, Mehra for Hoshan Lai for Ap¬ 
pellants. 

Mand Lai —for Respondents. 

Judgment. —In the suit out of which 
the present second apppeal arises the 
plaintiffs, two out of the three daughters 
of Ganga Ram, who died 11 years before 
suit, sued for possession of ii/3rds of 
certain immovable property and mortgage 
money realized by the defendants after 
Ganga Ram^s death. The lower appel- 
late^Court, reversing the decree of the 
6rsb Court, has granted the plaintiffs the 
decree sought and the defendants have 
filed a second appeal in this Court. The 
parties are Kumhars, and it is found that 
they are governed by Hindu law and not 
by custom. No certificate has been ob. 


tained and this decision cannot thoreforo 
be challenged in second api'oal. It has 
also been found as a fact by tlio lower 
appellate Court that Ganga Ram was 
separate from the rest of the descendants 
of Oulal'.a (see the pedigree table at p. 7 of 
the paper book) and was not a momber of 
a joint Hindu family. Oral evidence was 
[troduced by the defendants, and this 
was relied upon by the first Court which 
lield that the defendants were joint with 
him. The lower appellate Court however 
was of oj^inion that the documentary 
evidence showed that Ganga Ram was 
mortgagee of certain lands of wiiich 
Sondhiand Natlui, his nepliews, were 
the tenants, paying him cash rent and 
that this conclusively proved that he was 
not a member of a joint Hindu famil>. 
It is argued on behalf of the appellants 
that the lower appellate Court has not 
considered the oral evidence: but the 
Court has referred to that evidence and 
we do not see any reason to suppose that 
it did not pay due attention thereto. 

The main point which has been argued 
before us is whether the plaintiffs claim 
to 2;3rds of the mortgage money realized 
by the defendants is barred by time or 
not. The lower appellate Court bolds 
that the claim is governed by .\vt. 13-, 
Lim. Act, and that as tbe suit was brought 
within 12 years after the death of Ganga 
Ram it was within time. Counsel for 

the appellants however argues that Art. 62 

of the schedule applies, the suit being, 
according to him. one for money received 
by the defendants for tbe plaintiffs use. 
The point does not seem to have been 
specifically taken in the trial Court and 
therefore it was not ascertained, though 
it could easily have been done, at 

date tbe mortgage money was paid. 

do not however find it necessary to re¬ 
mand the case for decision on this point, 
because 've are clear that tbe suit is 
governed by Art. 132 of the schedule. 
The article in question relates to suits to 
enforce payment of money charged on 
immovable property, and tbe limitation 
is 12 years from the date when the 
money sued for becomes due. In Sham 
Lai V. Johri Mai (l) it was held that a 
person who takes a mortgage of immo¬ 
vable property in the name of another, 
loses his lien on the security if a bona 
fide transferee acquires it for value from 
the henamidar but h as a remedy against 
(1) L1909] 37 P. R. 1909=1 I. C. 732. 
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|the latter for the money wrongfully re- 
■ceived and retained by him and it being 
charged on immovable property, the limi¬ 
tation for such a claim is that which is 
provided by Art. 132, Sch. 2, Lim. Act. 
The ratio decidendi in this and similar 
cases was that the lien which existed on 
the j'roj)eity as a charge was trans¬ 
ferred under S. 37, T. P. Act, to the pur¬ 
chase money and that there was nothing 
in the Limitation Act which would 
shorten the time within which the 
plaintiff cculd sue to recover the money, 
the suit being a suit not on the personal 
covenant but one to recover the money 
as charged on the mortgaged property. 
The same principle w^as followed in Bar- 
hamdeo PersJiad v. Tara Chand (2) and 
Barhamdeo Prasad v. Tara Chayid {S). 
Following the principle enunciated in the 
last named ruling, we hold that the 
money realized by the defendants-repre- 
sents the security which the respondents 
had under the mortgage and did not cease 
to represent that security by the fact 
of the ai)pellants having wrongfully re¬ 
ceived payment thereof from the mort¬ 
gagors. We therefore hold that the 
present suit is within time and dismiss 
the appeal with costs. 

r .M./r.k. _ A ppeal dismissed. _ 

(2) L190G1 33 Oal. 92. 

(8) fl9l31 41 Cal. 664=41 I. X. 45=21 I. C. 

961 (P C.). 
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Shabi Lal and Wilberforce, JJ. 

Jhanda Singh aud others —Plaintiffs 
—Appellants. 

V. 

Mt. Lachhmi and others —Defendants 
—Respondents. 

First Appeal No. 274 of 1916, Decided 
on 28th November 1919, from decree 
of Sr. Sub- Judge., Sialkote, D/- 16th De¬ 
cember 1915. 

(a) Civil P. C. (1908), O. 9. R. 13—Ex parte 
decree—Separate suit to set aside will not 
lie except on ground of fraud—Proper remedy 
is review or application under O. 9, R. 13. 

In order to impeach an ex parte decree not 
tainted with fraud, the proper remedy is by an 
appropriate proceeing taken in the suit in which 
the decree was passed, e g., an application under 
O. 9, R. 18 to set aside the decree, or an appli¬ 
cation for review, or an appeal to a superior 
Court. A separate suit to set aside the decree 
will not lie. [P 109 C 11 

(b) Civil P. C. (1908), 0.32, R. 7—Com¬ 
promise sanctioned by Court under material 
misapprehension is not binding on minor. 

Where the sanction of the Court is obtained 


1920 

to a compromise on behalf of a minor under a 
misapprehension of a material fact as to the true 
position of the minor, a decree based on such 
compromise is not binding on the minor. 

LP 409 C 1] 

Sham hal —for Appellants. 

Devi Dial and B. A. Cooper for Res¬ 
pondents. 

Judgment.—The property in dispute 
belonged to one Jiwan, and was inherited 
upon his death by his son Buta Singh. 
It appears that Buta Singh died in 1892 
and was succeeded by his mother, Mt. 
Bhagan. This lady remained in the enjoy¬ 
ment of the property for many years, 
and it appears that upon her death the 
collaterals of Buta Singh seized the estate. 
On 8th February 1914 Mt Lachhmi, the 
daughter of Jiwan Singh and the sister 
ofrButa Singh, brought a suit against the 
collaterals for the recovery of the pro¬ 
perty, and on 29th May 1914 a compro¬ 
mise was arrived at between the parties 
upon w’hich a decree followed on the same 
date. The present plaintiffs, who were 
some of the defendants in that case, have 
brought this action for setting aside the 
decree based on the compromise. Their 
main contention is that the compromise 
was the result of a fraud practised upon 
them, but they have produced no satis¬ 
factory evidence in support of their alle¬ 
gation. It is true that Mt. Lachhmi 
brought the previous suit on the ground 
that she, as tlie daughter of Jiwan, was 
entitled to succeed to the estate, and 
that she did not refer to the fact that 
Jiwan was succeeded by his son Buta 
Singh. It appears that Buta Singh died 
during his minority, and it is probable 
that slie thought, as often happens in 
cases of this kind, that she was entitled 
to claim the estate as the daughter of 
his father. It is however clear that she 
did not intend to practise any fraud 
upon her adversaries, w’ho, it is to be 
remembered, belonged to the village of 
Jiwan and could easily ascertain the true 
fact if they were not already aware of it. 
Indeed, the judgment of the Divisional 
Judge, dated 22nd August 1912, to which 
they were parties, makes a distinct 
mention of Buta Singh and leads us to 
the conclusion that the collaterals were 
aware of the fact that Buta Singh in¬ 
herited the estate on the death of hia 
father. We consider that there was equal 
knowledge on both sides or, at any rate 
means of knowledge, and that no fraud 
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has been ostabllshed. This ground of 
attack must therefore fail. 

It is furtlier contended that the plain¬ 
tiffs were not present at the time when 
the compromise was arrived at and did 
not givo consent to the terms of the com¬ 
promise. The decree was consequently 
exparte so far as they were concerned and 
should not adversely affect their interests 
in the estate. The simple answer to this 
contention is that the proper remedy to 
impeach a decree is by an appropriate 
proceeding taken in the suit in which the 
decree was passed, e. g., an application 
under O. 9, R. 13, Civil T. C., to set 
aside the exparte decree, or an appli¬ 
cation for review or an appeal to the supe¬ 
rior Court. But if the decree is not 
tainted with fraud, no suit lies to set it 
aside, vide inter alia Sadho Misser v. 
Golab Singh (l). Upon both the grounds 
set out above the action brought by the 
plaintiffs must fail. It however appears 
that two of the plaintiffs, Budha Singh 
and Isher Singh, are minors, and the case 
stands on quite a different footing so far 
as they are concerned. It is undeniable 
that the sanction of the Court to the 
compromise was obtained under a mis¬ 
apprehension of a material fact, viz. 
the status of Mt. Lachhrai qua the estate. 
She was represented as the daughter of 
the last male owner, but as a matter of 
fact she could come in only as a sister. 
There can be no manner of doubt that 
under the Customary law there is a great 
deal of difference between the right of 
inheritance of a daughter and that of a 
sister, and that if the Subordinate Judge 
bad been aware of the real state of affairs, 
he would not have sanctioned the com¬ 
promise; indeed, Mirza Zafar Ullah, 
who sanctioned the compromise, has been 
examined as a witness and states that if 
he had been informed of the fact that 
Mt. Lachhmi was the sister of the last 
male owner, and not his daughter, he 
would not have granted the minor’s 
guardian leave to enter into the com¬ 
promise. 

There can be no doubt the compromise 
was sanctioned by the Court under a 
misapprehension of a material fact, and 
that the decree based upon such com¬ 
promise is not binding upon the minors: 
vide Bibee Soloman v. Abdul Azeez (2). 
It is unnecessary to consider whether it 

~(TjTi8^T3“C. .W. N. 375^ 

(2) [1881] 6 Cal. 687. 


was due to fraud, practised liy either of 
the parties to the previous litigation, or 
to the negligence of the guardian that 
the matter was not brought to the know¬ 
ledge of tlio Court. In any case it is 
beyond dispute that an important fact 
was not present to the mind of the Court, 
and tl\e compromise sanctioned under 
a misapprehension of tlie true position 
of the minors cannot stand. ^Vo accor¬ 
dingly accept the appeal so fur as to pass 
a decree in favour of the plaintiffs, 
Budha Singh and Ishar Singh, that the 
compromise, dated 20th May lOll. and 
the decree based thereupon, shall not ho 
thnding upon them. These jdaintiiTs are 
entitled to tlieir costs in both the Courts. 
The appeal preferred by the other plain¬ 
tiffs is dismissed with costs. 

R.w./r.K. Appeal disynissed. 


A. I. R. 1920 Lahore 409 

Scott-Smith and Martineah, JJ. 

Ali Mahomed, and others —Appellants. 

v. 

Nathu and others — Respondents. 

Second Appeal No. 31CG of 1915, De¬ 
cided on 16th May 1919, from decree of 
Dist. Judge, Laliore, D/- 5th August 1015. 

Limitation Act (9 of 1908), S. 12 — Time 
spent in obtaining copy of judgment and copy 
of decree separately can both be excluded 
provided applications are within lime. 

There is nothing in law which obliges an ap¬ 
pellant to make one and the same application for 
obtaining copies of the judgment and decree to 
bo appealed against. 

Whore an appellant applied for and obtained a 
copy of the judgment to be appealed against and 
subsequently, but before the expiry of the period 
for filing the appeal, applied for and obtained a 
copy of the decree: 

Held', that the time spent iu obtaining a copy 
of the judgment and the time spent in obtaining 
a copy of the decree must both be excluded in 
computing the period of limitation under S. 12, 
Limitation Act. IP 410 C ij 

Obedidla and Omar Bakhsh —for Ap¬ 
pellants. 

Niaz Muhammad —for Respondents. 

Judgment. —This is a second appeal 
from the order of the District Judge of 
Lahore, dismissing an appeal on the 
ground that it is barred by limitation. 
The suit was decided by the first Court 
on 15th January 1915, and on the same 
date an application was put in for a copy 
of judgment. On 26th January 1915 the 
copy was ready for delivery and was de¬ 
livered on 28th January. On 23rd 
February an application was made for a 
copy of the decree, and this copy was 
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re.vU on the 25th and was delivered on 
2Gth'i’ehiuaiy. An appeal was filed on 
3rd March, The appellant is entitled 
under S. 12 (2), Ljimitation Act to deduct 
the time requisite for obtaining a copy of 
the decree appealed from and under sub- 
S. (3) of the same 'section he is entitled 
to deduct the time requisite for obtaining 
a copy of the judgment on which the de¬ 
cree is founded. In the present ca-se he 
is therefore entitled to a deduction of 
11 days under S. 12 (2) and to a further 
three days under S. 12 (3), i. e. to 14 da> s 
in all. Thirty days is the statutory 
period in which an appeal can bo filed in 
the Court of the District Judge. The ap- 
Ipeal could therefore in the present case 
'have been filed on the 44th day after 
the suit was decided; in other words, it 
I could have been filed on 2r5th Tebruar^ . 
|Now. the latter was a Sunday and 1st 
■and 2nd March were also holidays, and 
'therefore as the appeal was filed on 3rd 

March, it was within time. 

The only point ugred by Sheikh Niaz 
Muhammad, the respondents’ vakil, is 
that the appellant should have made one 
•and the same application for obtaining 
copies of the judgment and of the aecjee. 
But there is nothing in the law that 
.obliges him to do this. It appears pro- 
'bable that the original application of loth 
January was for copies both of the judg¬ 
ment and of the decree, but this was sub- 
sequently amended and a copy of the 
judgment was alone asked for. Even it 
it be supposed that the original applica¬ 
tion was for both the copies, still only 
one was supplied and it was therefore 
necessary for the appellant to make a 
second application which ho did on 23rd 
l^ebruavy. We note that the period for 
appealing had not yet expired at the time 
when the application .for a copy of the 
decree svas put in on 23rd February. The 

District Judge’s office erred in its calcula¬ 
tion because it was under the impression 
that this application was put in after the 
period of limitation for filing the appeal 
ihad already expired. We accept the ap¬ 
peal, and setting aside the order of the 
District Judge, remand the appeal to him 
ifor decision in accordance with law. 
Stamp in this Court will be refunded 
and other costs witli be costs in the 
case. 

K.M. R.K. Case rema7idecU 
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Scott-Smith and Martineau, JJ. 
Mt. Hussain Bibi and others — Defen¬ 
dants — Appellants. 

V. 

Nigahia and another Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 3217 of 1915, De¬ 
cided on 17th May 1919. from decree of 
Dist. Judge, Jullundur. D - 5bh October 

^^Cu.tom (Punjab) — Succession — Self-ac¬ 
quired property — Mahomedan Rajputs ot 
Jullundur—Sister excludes collaterol*. 

In reg.atd to self-acquired property a sister does 
not. among the Mahomedan 

Jullundur District, exclude collaterals m the 
eighth degree. f 

Abdul G/mni—for Appellants. • 

CJ'mar Bakhsh —for Respondents. 

Facts appeal* from the following 
order of Scott-Smith, J.. dated l^_h July 
191G, referring the case to a Division 

^^The parties to the case out of which 

the present appeal arises are 

dau Rajputs of the Nakodar Tahsil of 

the Jullundur District. The plaintiffs, 
who are collaterals in the eighth decree 
of Fateh Din, the last raaleov^ner of the 
land in dispute, sued to contest a gilt oi 
the land made by Mt. Bholi. mother of 
Fateh Din. in favour of her three 

daughters, defendants 4 to G. 
death of Umra, husband of Mt. bnoli, 
the land went to Fateh Din, his son, and 
upon Fateh Din’s death it reverted to Mt. 
Bholi, his mother, who has now made a 
gift to her daughters. Issues 3 and 4, 
framed bv the first Court were (3); Have 
daughters a better right to succeed than 
such distant collaterals as plaintiff.^ (4) 
Was the property- in dispute held by 
a common ancestor ? As regards issue 4 
it has been held that the land is nob 
proved to be ancestral qua the plain¬ 
tiffs. From the form of issue 3 it will 
be seen that the defendants’ donees were 
considered to have the status of daugh¬ 
ters of the last mala owner, whereas 
they are really his sisters. The fact 
that they are sisters of Fateh Din was 
brought out in the judgments of the lower 
Courts and it was held, having regard to 
Bamira v. Ram Singh (1). that they 
must be considered as sisters and not as 
daughters of the last male owner. The 
onus was laid on them to prove that they 
would have a prior rig ht of succe ssion to 
(l) 119071 13-i P. R. 1907 (F. B.). 
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tbo plaintitts. Tlio Courts considereil tliat 
they had not discharged tlus onus and 
gave the plaintiiVs a docrae. 

Defendants have filed a second appeal 
to this Court upon a certificate granted 
by the District Tudge which certifies that 
a question of custom is involved, namely 
whetlier collaterals in the eighth degree 
exclude sisters of tlie last male owner in re¬ 
gard to property not ancestral qua such 
collaterals. Now on the record itself there 
is no evidence for or against the custom 
stated, and the reason of this appears to 
be that the issue framed was whether 
daughters have a better right bo succeed 
than such distant collaterals. There 
was no issue as to wliether sisters or the 
collaterals liad the superior right. 
Mr. Kureshi for the appellants says that 
his clients have been prejudiced by the 
way in which the issue was framed and 
asks that there should be a remand for fur¬ 
ther inquiry. He also urges that the 
onus should be upon the plaintiffs to 
prove that they exclude sisters, having 
regard to the fact that the property is nob 
their ancestral property. The question 
of onus is rather a difficult cne. Accord¬ 
ing to Art. 24 of Rattigan’s Digest sisters 
are usually excluded from inheritance, 
but in BJioli v. KJiaiia (2) Clark, C. J., 
thought that the custom embodied in this 
article was rather broadly stated and that 
the proposition was hardly warranted 
by the authorities quoted for and against. 
He pointed out that the article makes no 
distinction between ancestral and ac¬ 
quired property such as is made in the 
case of daughters. He went on to say 
that having ragard bo the fact that by 
Mahomedan law ^sisters would exclude 
collaterals and bliat daughters exclude 
collaterals as regards acquired property, 
the onus should be on the collaterals, who 
were defendants, to prove that they exclu¬ 
ded plaintiff, a sister. In the present 
case also the parties are Muhammadans 
and the property is self-acquired and 
therefore if I follow this ruling, I should 
hold that the onus was upon the plain¬ 
tiffs to prove that they exclude sisters.. 

Respondent’s counsel however refers 
to Harnamon v. Santa Singh (3), in which 
it was held, following Hamira v. Ram 
Singh (l) and the ruling published as an 
appendix thereto, that the onus in such 
a case was generally on the sister. In 

'"liMlVoore’SPrR. 1909=1 irc."095^ 

U) Cl912j 13 I. C. 711. 


llamira v. Rum Simjii (i) tlio parties 
were Hindus and there is theroforo a dis¬ 
tinction l)etwoGn that, case and Uio 
present one. I am tlioiefoi e doui)lful as 
to which party tlie onus shouhl hi; on in 
the present case. In the grounds of ap¬ 
peal to tlio lower ai>pcllato Court no 
exception was taken to the form of issue 3 
as framed, and it does not appear that 
the appellants asked that the case sliould 
ho remanded for furtlier inquiry. .Xt 
the same time the learned District Judge 
has given a corlificato. and there does nob 
seem to l)e much olfiocb in this unless a 
further inquiry be made, for. on the re¬ 
cord as it stands, as already staled, there 
is no evidence either for or against t!io 
custom. Having regard to the doubt as 
to whicli party the onus should be on, i 
think it proper that the case should he 
remanded for a further inquiry, the ques¬ 
tion of onus being left open for the pre¬ 
sent. I tlierefora under O. 51, R. 25, 
Civil P. C., remand the case to the 
Court of first instance for full inquiry 
and decision of the issue whether in the 
tribes to which the parties belong colla¬ 
terals in the eighth degree exclude sisters 
of the last male owner in regard to pro-: 
perty which is not ancestral qua such coUa-| 
terais. The inquiry may be made by the, 
Court itself or by a commissioner if 
thought proper. 

In view of the importance of the case 
I further direct that on the return to 
this remand the appeal bo transferred for 
heaving to a Divisional Bench. Return 
to be made in four months, after which 
the i^arties will be given time to put in 
objections. 

Judgment. —The facts of this case and 
the point now in issue are sufficiently 
stated in the referring order, dated 13th 
July 1916 The first point to consider 
is, on whom the onus lies in the pre¬ 
sent case. Having regard to the autho¬ 
rities quoted in the referring order, we 
are inclined to think that the onus is 
in the first instance on the sister to 
prove that she excludes collaterals in 
the eighth degree, even though the pro¬ 
perty was not the ancestral property 
of the latter. The case reported as BhoU 
V. Khana (2) was decided by a single 
Judge and does not really help the appel¬ 
lants much. There it was found that 
by custom among Dogras of the Amritsar 
District a sister was entitled to inherit 
acquired landed property in preference 
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to collaterals of the sixth degree. The 
tinding was really based upon the nwaj- 

iam of the neighbouring district at Lahore 

where, amonng I)ogras, sisters exclude 
collaterals beyond the hfth generation. 
If however any doubt remained as to 
which party the onus lay upon, we con¬ 
sider it is set at rest by the evidence pro¬ 
duced upon the remand. Exs. P-14 to 17 
are attested copies of extracts from the 
riwajiam of iSbO of the four tahsils of 
t-i) fiUailar District. They are to 
the elTect that sisters or their sons do 
not inherit. ^Ve have also examined the 
latest risvajiam of the Jullundur Dis^ 
trict prepared at the recent settlement 
of 1915, and we find the custom 
stated to be the same. It was held by 
the Privy Council in Beg v. Allah JJitta 

(4) that an entry in a riwajiam is a stro^ 
piece of evidence in support of a custom 
Ind that the onus is upon 
alleging any custom to e^^derLat 

prove that the sister ®°‘‘“ThTee 

in regard to seH-acqu.red property. Th^^^^ 

instances are .eh^ 6 and D. 7. D. 4' has 

no^weigbt in our opinion, because though 
tlVplaintiff in that case was the cousm 
nf the last male owner, the learned Dis¬ 
trict Judge wrongly considered her as the 

daughter of a previous male owner. In 

D. 6 it was found that a sister succeeded 
owing to a special family custom and 
therefore the instance is not in point. In 
3D 7 there was no decision as to whether 
the parties were governed by custom or 
by tbeir personal law, and the decision 
appears to have been based more upon 
Tvlahomedan law than custom. In our 
opinion therefore the defendants have 
not discharged the onus which lay upon 
them, and we dismiss the appeal with 

'^°b^w./r.k __ Appeal dismisjejL 
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A. X. XV, X..V. C. 129=38 I. C. 351=41 
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Abdul Baoof, J. 

Har Prasad-Dalip Singh and another 
—Defendants—Petitioners. 

v. 

Seioa Ram -Jadoo Rai and another — 
PlaintitTs—Opposite Parties. 

Civil Bevn. Petn. No. 537 of 1920, 
Decided on 23rd December 1920. 


Civil P. C.(5 of 1908). Ss. 20 “nd 115 

Suit for damages for shortage . 

quality of goods filed in Court 
Uff resided, defendant residing at 
Defendant’s objection to place of »“* 
ruled—On revision cause of action ^ 
arose at latter place and further held inter 
rocutory orders could be set aside r--..om 

PlaintiS residing at M ordered certain g 
from defendant wbo carried on^ business a • 
Plaintiff sued defendant at xV 
the allegation that the goods supplied 

W’the suH-^'^This objection was overruled. On 

the cause of action arose at S 

f fb\t tbe?e/ore the Court at M bad no 
^ ^ to Lar the suit: (2) that the High 

h rl iurisdiction in revision to set aside an 
Sterlccutory order and that that 
oughtto be exercised in this case. .. 

Teh Chand for Fal'ir Chand for Peti¬ 
tioners. .. T^ X- 

Devi Dayal—iov Opposite Parties. 

Judgment. — Sewa Bam and Jado ® 
Rai of Leiah. District Muzaffargarh, sent 
a telegram to Messrs. Har Prasad and Dalip 
Singh, Commission Agents, residing at 
Sonepab, District Bohtak, requesting them 
to purchase 275 maunds of black sugar. 
Sewa Bam and Jadoo Bai are the plain¬ 
tiffs in this case. They came into Court 
on the allegation that the sugar sent by 
the defendants was short in quantity and 
inferior in quality. They therefore 
claimed damages from the defendants, 
and a suit was instituted in the Court of 
the Munsif at Leiah. The defendants 
raised the question of want of jurisdic- 
tion on the allegation that the cause of 
action had arisen at Sonepat. The Court 
framed a preliminary issue on this point 
and overruled the objection holding that 
a part of the cause of action had accrued 
at Leiah. The defendants have come up 
in revision objecting to the decision of 
the Court below on this preliminary 
point. Two questions arise for considera- 
tiou, vi;;., (l) whether this Court ought 
to interfere in revision with an interlocu¬ 
tory order; and (2) whether, on the facts 
disclosed in this case, the Leiah Court 
had jurisdiction. It is not necessary to 
write a detailed judgment in this case as 
both the poinijS raised are fully covered 
by a recent decision of this Court m 
Finn Damri Shah-Thakar Ram v. Finn 
Rulia Mal-Dogar Mai (l). The facts 
were almost similar and the learned Judge 

of this Court held Jha^ th^pl^ 
’ ’(1) [1920] 2 L. L. J. 555. 
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of residence of tlio (fofomlant was tho 
place where tho cause of action arose. 
The learned Judj^e also held that: 

"although this Court doos not ordinarily inter- 
fore with intorlooutory orders, yet in excep¬ 
tional cases it does intorforo with such orders." 

The head-note attaoliod to tho report 

fully deals with all the points dealt with 

in the judgment and runs as follows: 

"The plaiutids, who resided at Ludhiana, sent 
orders to tho defendants, who resided at Dar- 
bhanga, for the purchase of a large quantity of 
oilcakes. The plaintifTs alleged that the goods 
supplied were of inferior quality and they ac¬ 
cordingly instituted this suit for compounatioa 
for the loss at Ludhiana. Tho dofeudauts 
pleaded that the Court in Ludhiana had no 
jurisdiction to try the suit. It appeared that 
the plaintiffs had reoaitted a part of the purchase 
money to Darbhanga, but tho defendants were 
unwilling to despatch the goods without pay¬ 
ment and suggested that the railway receipts 
should be sent V. P. P. To this .the plaintiffs 
agreed, but subsequently, when it was found that 
the post office did not issue a V. P. F. for a sum 
in excess of Rs. 1,000, the sum payable by the 
plaintiffs being Rs. 7,070, they sent receipts 
through an agent of their own who obtained pay¬ 
ment in Ludhiana: 

" Held, that the Court at Ludhiana had no 
jurisdiction to entertain the suit: "Salig Ram 
V. Chuba Mai (2) followed; Boseck & Co. v. 
Mandlestan (3) distinguished. 

"Held, also, that where payment was, accor¬ 
ding to the contract, to be made in ono place but 
was made in another owing to the plaintiff’s 
own default, advantage cannot be taken of that 
fact to give him a choice of jurisdiction. 

"Held, further, that the High Court has power 
to interfere with interlocutory orders in excep¬ 
tional cases, and the present case i9 one in which 
interference is demanded as, if the case proceeds 
in Ludhiana, there will be irreparable waste not 
only of time and money of the defendants but 
also of the time of the Punjab Courts." 

The decision in Salig Ram v. Chuha 
Mai (2) also lays down a similar rule. 
Having regard to the decisions in these 
two cases, I must accept this petition for 
revision and set aside the decision of 
the Court below. The Court is directed 
to return the plaint to the plaintiff to be 
presented to the proper Court. The 
petitioner is entitled to his costs. 

B.m./r.K. Petition accepted, 

<2) tl9in 34 All. 49=11 I. C. 712. 

(3) 11906] 70 P. R. 1906. 
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Shadi Lal and Dundas, JJ, 

Katasi Singh-Kahan Singh —Defend¬ 
ants—Appellants. 

V. 

Daulat Ram-Kirpa Ram Plaintiffs 
——Respondents. 

^cond Appeal No. 3012 of 1915, De¬ 
cided on 21st July 1919. 


Civil P. C. (1908), S. 100 — Reasonableness 
of lime for presenting bill of exchonge for 
payment is question of mixed law and fact 
—Negotiable Instruments Act (1S81), S 105. 

Tho question of tho roasonabloiioss of tho time 
for presenting a bill of oxehiUJgo for paviiieut is 
a mixed ijuostion of law and fact: iU M‘J /. :I6I, 
Diss. frovi. [V U:) 0 2) 

Slu'O Narain and Sewa Ram Singh — 
for Appellants. 

Nand Lai —for Respondents. 

Judgment. —The facts of this case are 
brielly as follows. The defendant linn 
wanted to remit money to Boml)ay. and 
they accordingly purchased a draft on 
lObh September 1913 from tho plaintiffs 
for a sum of Rs. 1,100 which was de¬ 
bited by the plaintiffs to the defendants 
in tho accounts. Tho draft consisted of 
a bill of exchange drawn by the Rawal¬ 
pindi branch of tho People’s Bank on 
the Bombay branch of the People's Bank 
in favour of the plaintiffs, who endorsed 
it on 10th September 1913 in favour of 
the defendants. Tho present suit is for 
the recovery of the money on account of 
the price of the draft. The Courts be¬ 
low have concurred in holding that the 
defendants or their endorsees did not 
present the instrument for payment to 
the drawees up bo 19th September 1913 
when the latter suspended payment and 
that the period from lOth September 
to 19th September was a reasonable time 
for presentation. Mr. Nand Lal for the 
respondents raises a preliminary objec¬ 
tion that the question of reasonable time 
is one of fact and not of law and that the 
finding of the learned District Judge can¬ 
not therefore be assailed. There is no 
doubt that this is the view taken by the 
Madras High Court in a judgment, East 
Indian aitd Anglo-Indian Deposit and 
Loan Society Ltd. v. Dr. T. M. Nair (l). 
This view however is not quite in ac¬ 
cordance with the decided cases in Bug- 
land, where the rule as stated by Chibty, 
J., is to the following effect: 

"The jury ought to find the facts such as the 
distance at which the persons live from each 
other, the course of post, and all other circum¬ 
stances applicable to the case. Bat when 
these facts have been ascertained, the reason¬ 
ableness of the time becomes a question of law 
which is to be determined by the Court and not 
by the jury.” 

The better view therefore seems to be 
that the question is not purely one of 
fact but is a mixed question of law and 
fact. The learned District Judge has 
not considered all the circumstances laid 

(1) L1903] 31 Mad. 364, ' 
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clov.n in S. lOo. Negotiable Instruments 
Act for the cJeterinination of the question 
of reasonable time, e. g., the nature of 
the instrument and the usual course of 
dealing with respect to similar instru¬ 
ments. We have however given our due 
consideration to such evidence as exists 
with respect to these matters and are not 
ju'cpared to dissent from the view that 
the delay was in the circumstances of this 
case not a reasonable one. It is to be 
observed that th.e defendants put for¬ 
ward the plea that their endorsees 
Messrs. Jokh Ram of Bombay, had pre¬ 
sented the bill on loth September and 
again on l6th September; but the Courts 
below have rejected this defence and 
come to the conclusion that no 
tion was ever made. It was probably 
due to this false defence that all the cir¬ 
cumstances having a bearing on the ques¬ 
tion of reasonable time were not investi¬ 
gated by the lower Courts and 
dants have only themselves to 
the lower Courts recorded then 
adainst them. For the aforesaid reasons 
we confirm the decree of the lower a^el- 
iate Court and dismiss the appeal with 

"“b'm./R.K. _ dismissed. 
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Shadi Dal and Ddndas, JJ. 
Thaktir Das and another —Appellants. 

V. 

Goioardhan and unoi/icr—Respondents. 
Second Appeal No. 1571 of 1916, Deci¬ 
ded on 24tb July 1919, from decree of 
Dist. Judge, Karnal, D/- 6th March 1916. 

(a) Evidence Act (1872), S. 114—Failure to 

produce accounts—Presumption. 

In a suit for accounts every presumption should 
be made against a party who withhold? the ac¬ 
counts. IP 415 C Ij 

(b) Evidence Act (1872), S. 65“Loss of 
counts not proved—Secondary evidence is not 
admissible—Plaintiff suppressing accounts 
cannot ask for accounts—Practice, Relief. 

A plaintiff who has the accounts with him can¬ 
not ask a Court to take accounts whilst he with¬ 
holds the evidence in his power. 

Plaintiffs sued defendants for an account and 
for Rs. 3,2C0, alleged to be due to them out of the 
partnership funds. It was proved that the books 
of account were in the plaintiffs' possession: 

Jleld: (1) that the loss of the books not having 
been proved, secondary evidence of the accounts 
was not admissible. 

(2) that the books of account being in the 
plaintiffs’ possession, the defendants could not be 
called upon to give anv 'account: 4 I. C. 542, 
Foil. ' LP 415 C 1) 


Moti Sagar, Bup Bavi and Shamair 
Chand —for Appellants. 

Na 7 id Lai —for Respondents. 
Judgment.—The plaintiffs Thakur 
Das and Dal Chand, together with Gulab 
Singh and Dalip Singh, deceased, the 
fathers of the defendants, were partners 
in an iron merchant shop at Cawnpore. 

Gulab Singh died in Auguest 
Dalip Singh died on 15 th November 1969. 
At that time it would appear that nearly 
Es. 5.500 were deposited in the ® 

Bank and goods worth about Rs. J.OOD 
were forthcoming in the shop. The plain¬ 
tiffs now sue the minor sons of the de¬ 
ceased partners, Gulab Singh and Dalip 
Singh, for an account and for Ks. 
jille<*ed to be the balance due to them of 
the “principal sum of Hs. 4 600 m vested 
by them in the partnership business. The 
defendants denied all knowledge of the 
account and asserted that the plaintitts 
themselves had managed the business 
after the death of Dalip Singh and GuUb 
Singh, that the plaintiffs were in posses¬ 
sion of the accounts and had apparently 
misappropriated the proceeds of the busi¬ 
ness. The first Court came to the con¬ 
clusion that the sliares in the partnership 
were plaintiffs l/3rd and defendants 
2/3rds; that the partnership was dissolv¬ 
ed on 15th November 1909; that the busi¬ 
ness was carriedon after that date by the 
plaintiffs themselves; that the plaintiffs, 
through their agents Moti Ram and Na- 

wal Kishore kept the accounts and that 
the accounts were in the plaintiffs poses- 
sion although they had refused to pro¬ 
duce them. The Court held that the 
plaintiffs were not entitled to claim ac¬ 
counts from the defendants and had ut¬ 
terly failed to prove that the defendants 
received from the partnersliip business 
anything beyond the amount which they 
have themselves acknowledged. 

The plaintiffs appealed to the lower 
appellate Court, which concurred with 
the first Court in the findings of fact, es¬ 
pecially in the finding that the plaintins 
had suppressed the accounts. An appea 
has now been filed to this Conrt; and it 
has been urged that even if the account 
books are not forthcoming, secondap" evi¬ 
dence could be produced and should have 
been admitted in the first Court. 
also been urged that the lower appellate 
Court has come to no definite findings^ 
There seems however to be three hndwgs 
of fact against the appellants. First ot 
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^all the hooks are proveil to have been in 
the plaintilTs' possession up to 1011: and 
Nve cannot go behind this finding. The 
loss of the books tias not been proved and 
secondary evidence of their contents is 
not admissible. Secondly, there is a de¬ 
finite finding that Moti Rain and Nawal 
Kishore were working for the plaintiffs as 
their agents; and thirdly, that the minors 
had nothing to do with the business after 
jthe deatli of Dalip Singh. As a matter of 
law it may be the case that the only 
penalty incurred by a partner who with¬ 
holds the accounts is that every presump¬ 
tion is made against him; but there is an 
|authority, Upendra Kishori Rai Chau- 
\dhurij V. Ram Tara Debya Chaudhurani 
(l), that a plaintiff who has the account 
with him cannot ask a Court to take ac¬ 
counts whilst he withholds the evidence 
in his power. 

I On the findings of fact that decision is 
directly in point. As a matter of fact the 
plaintiff's have no case from any point of 
view. It is admitted that they had their 
share of the cash. It has been found that 
|the goods of the shop were in the posses¬ 
sion of their agents. It has not been 
shown that the defendants have had more 
than their share, and no account books are 
in the possession of the defendants, nor is 
there any further account necessary. The 
appeal is therefore dismissed with costs. 

K.M./r.K. Appeal dismissed. 

(1) [1909] 4 1. C. 542. 
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Broadway, J. 

Moman —Defendant—Appellant. 

V. 

Alt. Dhanni and others — Plaintiff 
and Defendant—Respondents. 

Second Appeal No. 130 of 1919, De¬ 
cided on 30bh April 1919, from decree of 
Dist. Judge, Hissar, D/- 12th August 
1918. 

Custom (Punjab) — Adoption — Jats of 
Mauza Bangraon — Adoption of stranger is 
invalid—But where collateral consent to such 
adoption his descendants cannot challenge it 
—Evidence Act (1872), S. 115. 

Among Jats of !Mauza Bangraon, Tahsil Fate- 
babad, District Hissar, the adoption of a stran¬ 
ger is invalid by custom. [P 416 0 1] 

Where however an adoption takes place with 
the consent and active assistance of a collateral 
of the adoptive father, the descendants of the 
collateral are estopped from subsequently chal¬ 
lenging the adoption as being opposed to custom. 

• [P 416 0 2] 

Nanak CAawd—for Appellant. 

Jagan Nath —for Respondents. 


(Broadway, T.) Lahore ilo 

Judgment. — The facts of the case 
giving rise to this appeal arc brielly as 
follows : Ram Rikh, Uda and Tola 
were three hrotliers. Ram Rikh died 
leaving two widows, Mt. Surjan and 
Mt. Singari, but no issue. In 1909 
Uda and Toda instituted a suit against 
Mt. Surjan anil Mt. Singari, claiiiiing 
possession of Ram Rikh’s property 
on the ground that the two widows 
had become unchaste. Mt. Surjan ha,l 
given birth to a posthumous child named 
Bega, alleged to liave been born some 21 
months after the deatli of Ram Rikh. 
This suit was compromised in 1909, and 
according to this compromise it was a'‘. 
reed tliat Mt. Singari svas to retain pos¬ 
session of one fourth of Ram Rikli’s jiro- 
perty, the boy Bega was to take another 
one.fourth and the two plaintiffs Toda 
and Uda were to receive the remaining 
one-half. Further, Uda who had no issue 
was to adopt Bega as his son, ana in ac¬ 
cordance with this compromise the pro¬ 
perty was divided and Bega was adopted 
with all necessary ceremonies in tlie pre¬ 
sence and with the consent of the bro¬ 
therhood. In 1913 Uda executed a* deed 
of adoption adopting Kusla, son of Toda, 
whereupon Bega instituted this suit ask¬ 
ing for a declaration that the adoption of 
Kusla by Uda was invalid and would not 
affect his rights in his adoptive father’s 
property. The litigation has been a pro¬ 
tracted one, with the result that at this 
date the parties before me areMt. Dhanni, 
a minor girl, widow of Bega, ns repre¬ 
senting Bega, and Moman son of Kusla, 
Uda, Kusla and Bega all having died. It 
is obvious that, assuming that Bega was, 
validly adopted by Uda, Moman, the pre¬ 
sent appellant, is bound ultimately to 
succeed to the property as a reversioner 
when Mt. Dhanni’s estate, comes to an 
end either by her death or remarriage. 
It should be stated here that Bega was 
married to Mt, Dhanni by Uda and, as 
stated by Harsukh, Mt. Dhanni’s father, 
he gave his daughter in marriage to Bega, 
having been distinctly given to under¬ 
stand that Bega was the adopted son of 
Uda. 

The Courts below have found (l) that 
Bega was the illegitimate son of Mt. Sur¬ 
jan ; (2) that Bega was adopted by Uda 
in accordance with the compromise ; and 
(3) that this adoption took place with all 
necessary ceremonies and in the presence 
and with the consent of the entire bro- 
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tberhood. Theso are questions of fact 
vrhich cannot be reopened in second ap¬ 
peal. The Courts below have also held 
that by custom Bega, treated as a stran¬ 
ger, was validly adopted by Uda. The 
successor of the learned District -Tudge, 
who decided the appeal below, granted 
the appellant a certificate under S. 41(3}, 
Act 3 of 1014, certifying that there \yas 
sullicient ground for an inquiry regarding 

the existence of a custom, viz., whether 
an illegitimate nephew could be adopted 
by his uncle. No authority has been 
cited liefore me by Mr. Nanak Ghand for 
the appellant relating to any custom pre¬ 
cluding the adoption of an illegitimate 
child ; and Ualagir v. Jagir {D i3 an 
authority for holding that a foundling 
may be adopted with the consent of the 

brotherhood. . 

The question BtiU remains however 

whether a custom has 

which Jats of Baugraon, Tahs.l Fateh® 
tad in the District of Hisear may adoP^ 

iStrangers. As pointed ° hivr, the 

Rattigan's Digest of Custom ^ ^ t 

appointment of a person of a^d.ffme_^^ 

is same learned author 

Ipara. 37 (b) ‘'p ™ggt agriculturists, 
points out that ® districts of the 

especially in j^tments are not now 

Punjab, such app presumed to be 

favoured and therefore no doubt 

invalid. general custom is against 

^idlty ^of^the adoption of Bega by 
''f'nd that therefore, the onus rests on 

Drove that there is a custom ex- 

^ amongst Jats in his village validat- 
Adoption. The evidence on the 
record through which Mr. Nanak Ghand 
took me is not very convincing. Three 
instances alone have been referred to, and 
the evidence regarding these is by no 
means clear and it is impossible for me 
to say that in these three instances the 
person adopted was as a matter of fact of 
another got to the adoptive father. Mr. 
Jagan Nath however contended that the 
defendant in this case was estopped from 
attacking the validity of his adoption, in¬ 
asmuch as Toda was a party to the com¬ 
promise under which the adoption was 
made and was also present and consent¬ 
ing when the ceremonies were per¬ 
formed. 

He pointed out that by that compro¬ 
mise the attack against the chastity of 

(1) L1893] 93 P.R. 139^ 


Alt. Surjan came to an end and that Toda 
obtained a material benefit, inasmuch as 
he and Uda were, under^the terms of the 
agreement arrived at, given possession of 
one-half of Bam Rikh’s property. My 
attention was drawn to Bhagat Bam v. 
Gokal Chafid (2), where it was pointed 
out that when a person had himself ac¬ 
quiesced in an adoption, he was estoppe 
from disputing it at a subsequent stage. 

Similarly in Chuhar v. Mt. Jas (d} 

a similar decision was arrived at and it 
was held that where an adopted son had 
been brought up as a member of the vil¬ 
lage community to which his adoptive 
father belonged and had been regarded as 
an adopted son in consequence of the 
attitude taken up by the collateral heirs 
of the adoptive father, it would be gross¬ 
ly inequitable to allow the validity of 
the adoption to be challenged as being 
opposed to custom. It seems to me that 
this case is very similar to the rulings 
cited. There can bo no doubt that the 
adoption of Bega was brought about 
owing to this compromise—a compromise 
which gave Toda a substantial benefit—a 
benefit which Kusla undoubtedly in his 
turn enjoyed and which Moman is now 
enjoying. I have no doubt whatever that 
the adoption in question was made with 
the active assistance of Toda and that 
the present appellant is bound by his 
grandfather’s action : see Babhu v. J/i. 
Nihali (4), Devi Dial v. 'Utam Devi (5) 
and Babib Bhait v. Buhatnmad (6). Mr. 
Nanak Ghand contended that the ques¬ 
tion of estoppel was never directly put 
in issue. That is no doubt correct to 
some extent. The issue however was 
whether Bega could be validly adopted by 
Uda and the question of Toda’s consent 
to the adoption has been considered by 
the Courts below and a finding arriv’ed at 
thereon. It seems to me therefore that 
the appellant had sufificient notice of this 
question of estoppel and that a further 
remand on this point is not necessary. I 
accordingly dismiss this appeal with 
costs. 

R.M. R.K. Appeal dismissed^ 


(2) tl903j 150 P.R. 1903. 

(3) [19171 69 P.R. 1917=41 I.C. 927. 

(4) [19051 7 P.R. 1905. 

(5) [1907] 37 P.R. 1907. 

(6) [1912] 68 P.R. 1912=16 I.C. 463. 
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Scott-Smitii, ,T. 

Ivxam Din —Plaintill—Appellant. 

V. 

Puran Chand — Defemlant—Respon¬ 
dent, 

Second Appeal No. 199G of 1918, De¬ 
cided on 31st March 1910, from decree 
of Dist. Judge, Ludhinna, D/-22nd Febru¬ 
ary 1918. 

(a) Civil P. C. (1882). S. 456—Absence of 
affidavit does not render proceedings for 
appointment of guardian illegal—Minor duly 
represented—Decree against him can be set 
•aside by suit only on proof of fraud or col¬ 
lusion of guardian. 

The absence of an affidavit such as is required 
by S. 456, Civil 1\ C., 18S2, isloot sufficient to ren¬ 
der the proceedings for the appoiulinent of a 
guardian illegal and void as against the minor on 
the ground that he was not properly represented. 

[P 417 C 21 

Where a decree is made against a minor in a 
suit in which he is duly represented by 'his 
guardian, and on attaining majority he seeUs to 
set aside that decree by a separate suit, he can 
succeed only on proof of fraud or collusion on 
the part of his guardian. [P ^18 C 11 

(b) Limitation Act (1908), Art. 12—Suit 
for possession of property sold in execution 
is governed by Art. 12. 

The period of limitation applicable to a suit 
for possession of property sold in execution of a 
decree is prescribed by Art. 12, Soh. 1, Lim. Act. 

LP 418 0 21 

Ram Rhaj Datta —for Appellant. 

Tek Chand —for Respondent. 

Judgment. —In the suit out of which 
the present appeal arises the plaintiff- 
appellant sued for possession of a house 
which was sold during his minority in 
execution of a decree passed against him 
in favour of one Baja Mai. The lower 
Oourts have held that in the suit in 
which the decree was passed against the 
plaintiff he was properly represented 
by a duly appointed guardian who looked 
after his interests and that he therefore 
cannot ignore the decree, and that the 
suit is governed by Art. 12, Sch. 1, Lim. 

4 

Act, and as plaintiff was admittedly 
over 20 years of age when the present 
suit was brought, it is barred by time. 
There were two suits brought, the first 
on 7th January 1904 by Buja Mai 
against Phalla, the father of the present 
plaintiff, and the other by Asa Ham 
against the present plaintiff himself, on 
12th January 1905. In Buja Mai's suit he 
on 2l8t March 1904 made an application 
to the effect that Phalla bad died and 
asked that Mamun, i. e., Iman‘fDin, the 
present plaintiff, should be brought on 
the record as bis legal representative 
1920 L/53 & 54 
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undor tlie guardianship of Mt. Chaiulo 
with whom ho was living. This was 
accordingly done, and on Hbh April 1901 
iMb. Chundo lilod pleas and on 22nd 
-\pril 1904 a decroo was passed. On 
11th February 1905 Buja Ma] applied 
for execution by attachment and sale of 
the property and a notice was sent to 
Mb. Chando whicli slie refused to sign. 
On IStli May 1905 the house in dispute 
in the present case was sold and on 23rd 
June 1905 tlie sale was confirmed. ■ Mean-- 
while, in Asa Ram’s suit, an ex parte 
decree was passed on 2lth January 1905 
and on 15th May Asa Ram, referring to 
the attachment in Buja Mai's case, ajiplied 
for a pro rata share. The house was 
attached and sold in Buja Mai’s decree 
and therefore it is only necessary to see 
whether Imam Din was properly repre¬ 
sented in that suit. If he was, any 
irregularity in Asa Ram’s suit does not 
affect the point now in dispute. Pandit 
Ramhhaj Datta on behalf of the appellant 
says that the decree passed in Buja Mai's 
case is not binding on tlie minor for 
three reasons : 

(l) Along with the application for ap¬ 
pointment of guardian of the minor no 
affidavit was filed in accordance with 
S. 456, Civil P. C.. 1882 ; (2) Mt. 

Chando, the guardian, was a married 
woman, and therefore her appointment 
was illegal under S, 457 of the same 
Code : and (S) Mt. Chando’s formal 
assent bo her appointment was not ob¬ 
tained. Now as regards the first objec¬ 
tion, Mujinu Lai v. Ghulam Abbas (l) is 
a clear authority for the proposition that 
the absence of an affidavit such as is re¬ 
quired by the provisions of S. 456, Civil 
P. C., 18b2, is nob sufficient to render tlie 
proceedings illegal and void as against 
the minor on the ground that he was nob 
properly represented. 

As regards the second objection, it is 
based on the fact that Mt. Chando is 
described in the application as chachi of 
the minor, and it is contended that 
“chachi” means the wife of an uncle, and 
that therefore Mt. Chando was a married 
woman and her appointment was illegal. 
This objection has been raised for the 
first time in this Court. It was never 
raised in either of the lower Courts and 
it is pointed out that, whether Mb. 
Chando was at the time of appointment a 

(1) 119101 32 All. 287=6 I. C. 788=13 0. C. 

123=37 1. A. 77 (P.C.). 
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marrie-l womau or not, ia a question of 
fact depending upon the evidence which 
would have been produced had the mat¬ 
ter been put in issue. It is contended 
that though she is described as a chachi, 
she may have been a widow at the time 
and it does not follow that she was a 
married woman within the meaning of 

S. 457. I bold that it is too late now to 
raise this objection in second appeal. As 
r-gards the third objection, it is a fact 
that Mt. Chaudo appeared in Court and 
acted as guardian of Iniam Dm and there- 
(ore it is clear that she consented to her 

appointment as guardian 

It is further contended hy landit Ram- 
hhai Datta that Mt. Chando raised no 

objections in the execution proceedi^s 

to the sale of the house in dispute He 
refers to Jagdip Singh v. Naratn Singh 

(2) as an authority for the proposition 
that the minor’s ancestral property was 
not liable to attachment and sale in 
execution of a decree, the said P^npe^^y 
not having been expressly 
able by his father during his lifetime. 

The question whether ancestral property 
is liable in such a case is a difficult one 
Ld was only finally, set at rest by the 
Full Bench judgment in Jagdip Singh y. 
Narain Singh (2), and it cannot be siud 
that Mt. Chando was grossly neglectful 
of her duties in not raising such a ques¬ 
tion in 1905. Moreover Baghuhar Dyal 
Sahu V. Bhikya Lai Misser (3) is an 
authority for holding that where a decree 
has been made against an infant duly 
represented by his guardian, and the 
infant on attaining his majority seeks to 
set that decree aside by a separate suit, 
he can succeed only on proof of fraud or 
collusion on the part of his guardian. 
Similarly in Chandar Sehher v. Balak- 
dhar Dubey (4) it was held that where a 
minor was represented in a suit by a 
duly constituted guardian and by a per¬ 
son who could legally act as such, he is 
as much bound by the decree passed in 
the suit as he would have been if he were 
of full age. If the guardian neglected to 
support the case of the minor, and there 
is nothing to show that he did so deli¬ 
berately, that circumstance alone would 
not entitle the minor to avoid the opera¬ 
tion of the decree. In the present case 
there is absolutely no reason for suppos- 

(2) ■1 P- 1913=15 I. C. 866. 

(3) U3361 Vi Cal. 69. 

(4) U912j 15 I. O. 611. 


ing that Mt. Chandc deliberately neg¬ 
lected the interest of Imam Din. Cases 
such as Bira Singh v. Ghulam Qadtr {dh 
Narsing Narain v. Jahi Mtsiry (6J and 
Khiarajmal v. Daim (7), where the 
minor was not properly represented on 
the record, have no bearing tb® 
present case. Therefore I agree with the 
lower Courts in holding that Imam Dm 
was properly represented by Mt. Chando 
as his guardian ad litem, and he cannot 
ignore the decree which was passed 
against him, and that a suit for posses¬ 
sion of the property sold in execution of 
that decree is governed by Art. 12, Son. 1, 
Dim. Act. and is therefore barred by time. 
The appeal fails and is dismissed with 

costs. . 

R M./r.K. _ Appeal dismissed. 

■ (5)’ L19181 uFPr'KT 1918=48 I. C. 399. 

(6) 11912] 13 I.C. 414. 

(7) (.1905] 32 Cal. 296=32 I. A. 23=8 Sar. <34 

(P.C.)._ 
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Martineau, J. 

Luchhman Dass and others Defen¬ 
dants—Appellants. 

V. 

Devi Dial and oi/iers—Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 3077 of 1918, De¬ 
cided on Ist December 1919 
of Dist. Judge, Shahpur, D-/ 29th June 

^^cfvil P. C. (1908). O. 9. R 4-Order of dis¬ 
missal for default under R. 4 can be set 

aside only by Court passing order. 

An order of dissmissal for default c.an, 

R. 4, O. 9 be set aside only by ^1^® '^bich 

passed the order. [P 419 C l] 

Badar-Din-Qiireshi for Nand Lai for 

Appellants. 

Ganpat Bai —for Respondents. 
Judgment. — The plaintiffs in this 
case sued for Rs. 502 on the basis of an 
agreement to supply wheat. The suit, 
after being first sent for disposal to the 
Court of the Munsif of Shahpur, was 
transferred to the Court of the Munsif 
of Bhera, who on 24th April 
missed it for default. The ^ plaintiffs, 
who had received no intimation of the 
date for the hearing of the case, made an 
application to the Senior ^abordmate 
Judge at Sargodha, on 9th June 191 » 
inquiring in which Court the case was 
and asking that if it had been dismissed, 
it might be restored. Enquiry was made 
iu the office and it was ascertained that 
the suit had been dismissed for © 
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by the Munsif of Bhera. The plaintiffs then 
on 14th Juno roade a fresh application 
for the restoration of the case to the Senior 
Subordinate Judge, who sent it for disposal 
to the Munsif of Sargodha. The latter 
restored the case to the file and finally 
passed a decree for Rs. 440 in the plain¬ 
tiffs’ favour. The decree has been up¬ 
held by the District Judge, and the de¬ 
fendants have filed a second appeal in 
this Court. The two main contentions 
on behalf of the appellants are: (l) that 
the Munsif of Sargodha had no jurisdic¬ 
tion to set aside the order of the Munsif 
of Bhera dismissing the suit for default 
and (i2) that the application for restora¬ 
tion of the case was barred by limitation. 

The first contention is correct, for 
'reading together Rr. 3 and 4, O. 9, 
'Civil P. C., it is clear that the Court 
jwhich can under R. 4 set aside an order 
dismissing a suit for default is the Court 
which passed the order of dismissal. The 
application made by the plaintiffs for 
Ithe case to be restored could not be en¬ 
tertained either by the Senior Subor¬ 
dinate Judge to whom it was made or by 
the Munsif of Sargodha to whom it was 
sent: Shib Lai v. Paras Ram (l), which 
is referred to by the learned District 
Judge is not in point, because in that 
case the application in question, which 
was one for setting aside an ex parte 
decree, had actually been made to the 
Court which passed the decree, although 
it was afterwards transferred to another 
Court. Had the plaintiffs’ application 
in the present case been made to the 
Munsif of Bhera and then transferred to 
the Court of the Munsif of Sargodha, the 
latter would no doubt have been com- 
petent to dispose of it, but this was not 
done. The application was presented 
to a Court which had no jurisdiction and 
was also disposed of by a Court which 
had no jurisdiction. The order of the 
Munsif of Sargodha setting aside the 
dismissal of the suit having been passed 
without jurisdiction, it follows that all 
the subsequent pr^eedings in the suit 
are ultra vires, and the decree must con¬ 
sequently be set aside. 

There is no necessity to go into the 
question of limitation and consider whe¬ 
ther the District Judge was right in 
applying S. 151, Civil P. C. I accept 
the appeal, rev3rse the decrees of the 
Courts below, and r estore the order of 

(1) [1917] 42 i. C. 242”. 


the Munsif of Bhera by wliich the suit 
was dismissed for default, Under tho 
circumstances, I direct that the parties 
shall bear their own costs tlirongliout. 

R.M./lt.K. Appeal accepted. 
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Shadi Lal and TjeRossignol, J.I. 
Ibrahim AH Khan —Appellant. 



Mi. Mubarak Begum and another — 
Respondents. 

First Appeal No. 3070 of 1915, De¬ 
cided on 19th November 1919, from de¬ 
cree of Sr. Sub-Judge, Karnal, D'- 4-r- 
1915. 

Mahomedan Law—Succession — Marriat^e 
with slave girl though not necessary, master's 
acknowledgment of marriage ceremony and 
assertion of son from slave as legitimate issue 
invest son with legitimate status—Absence of 
proof of marriage only will disentitle him to 
inherit. 

Although according to strict Mahomed.an law, 
no marriage is necessary between a slave girl and 
her master, yet an acknowledgment by the 
master that he has a son born by the slave girl, 
with whom bo has gone through a ceremony of 
marriage, coupled with the assertion that on the 
failure of issue from his real wife the issue of 
tho slave girl would be entitled to his succes¬ 
sion, would invest the son with a legitimate 
status with all the consequences which that im¬ 
ports. In the absence of positive evidence that 
the marriage did not take place, the law will 
refuse to declare the son a bastard and so dis¬ 
entitled to inherit. ' (,P 420 C 2, P 421 C 1] 

FazHi-Tlusain and Shuja.ud^Din —for 
Appellant. 

Hargopal for Niaz AH — for Respon¬ 
dents. 
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Niwab Bahadur Nawab Gulam Muhai^iad A’ar 
Jang Khan Ali Khan Klian 

(childless) | 

Nawab Muhammad 
Ali Khan 
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Begum. 
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Muhammad Hasan 
Khan=Nau Bahar 
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Shadi Khan. 
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Judgment —The foregoing pedigree 
table displays the relationship existing 
between the parties to this case. The 
apnellant-plalntitf came into Court, al¬ 
leging that Ahmad Hassan Khan and 
Muhammad Hassan Khan had held the 
property in dispute as mere guzara 
khwars or tenants for life and that the 
real proprietary right was vested in the 
plaintitV. Ahmad Hassan Khan died m 
1880 and Muhammad Hassan Khan in 
September 1007, Ahmad Hassan Khan 
left a widow, Mt. Muhammadi Begum, 
and Muhammad Hassan Khan a widow, 
■Mt. iMubarak Begum, both of whotn 
were alive at the time of the institu¬ 
tion of tlie suit. The plaintiff s suit 
was for possession of the property o 
T^Iuhammad Hassan Khan on the ground 
that widows had no right to succeed 
and were entitled merely 
tenanoe, that Mt. ^e-ttt^ 

had surrendered her husband s estate 
and had accepted an annuity of Ks uu 

Sl°4a„ird SrKhan 1907 ^^uta- 

ofTifv^ldowiMb'Muharak Begum and 
Shadi Khan, defendant 2, in equal shares. 

The trial Court gave the plaintift a de¬ 
cree in respect of Mt. Muhammadi 
Begum’s share in the property m suit, 
but dismissed his claim in respect of 
Muhammad Hassan Khan s share on the 

ground that Shadi Kh^ s 
married to Muhammad Hassan Khan and 
that Shadi Khan, as the legitimate son of 
Muhammad Hassan Khan, was entitled 

to succession. , . /-i 

The plaintiff has appealed to this Court 
in respect of that portion of his claim 
which was dismissed, and before us the 
only point which has been contested is 
whether Shadi Khan is the legitimate son 

of Muhammad Hassan Khan. H is no 
longer contended that Muhammad Hassan 
Khan, in respect of the arrears now in 
dispute, was entitled merely to a life- 
interest by way of maintenance. It is 
quite clear from the evidence on both 
sides that Mt. Nau Bahar Begum, the 
mother of Shadi Khan, was a kanizak or 
female slave purchased by Muhammad 
Yar Khan and that she gave birth to de¬ 
fendant 2. We have carefully considered 
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the evidence of the alleged niarnag® 

ceremony between Mb. _Ns.u 
Be«um and Muhammad Hassan Kha 
and are unable -to avoid the conclusion 
that it is highly unsatisfactory and _un- 
convincing and would be quite 'nsufficient 
to justify a positive finding that the ma 

rise did in fact take place. 

Shadi Khan deposes that the 
between Mt. Nau Bahar Begum and 
Muhammad Hassan Khan took place some 
few years before Muhammed 
Khan^s marriage with Mt. Mubarak Be^ 
gum- but some of his witnesses allege 
that’ the marriage with Mt. Muba,iak 

Begum took place before t*"® ““Yk°h 
with Mt. Nau Bahar Begum. The Nikah 
Khwan who performed the marriage, is 
indeed mentioned by name, but he is said 
to be dead and he does not appear to 
have been tbe ordinary Nikah Khwan of 
the family, it indeed a Nikah Khwan of 
that name existed at all. Moreover having 
regard to the fact that Mb. Nau Bahar 
Begum was a purchased slave and that 
at the time of the alleged marriage 
Muhammad Hassan Khan must have been 
a mere boy. we hold it extremely im¬ 
probable that his father would have 
sanctioned a regular marriage between 
his son and a mere slave girl, especially 
when we know that, according to the 
strict Mahommedan law no marriage is 
necessary between a slave girl and her 
master. Onr conclusion then is that the 
marriage between Muhammad Hassan 
lihan and Mt, Nau Bahar Begum is not 
proved by the specific evidence on that 
issue. But as against this there is an 
acknowledgment made on 14th March 
1907 by Muhammad Hassan Khan before 
the District Judge of Karnal that he had 
a son born not of his real wife but of a 
female slave with whom Muhammad 
Hassan Khan had gone through a cere¬ 
mony of marriage, and he proceeded to 
assert that on the failure of issue from 
hU real wife the issue of the aforesaid 
female slave would be entitled to his suc¬ 
cession. Now, it is adrihtted before us on 
behalf of the plaintiff that Shadi Khan 
is the son of Muhammad Hassan Khan 
by Mt. Nau Bahar Begum and at p. 
of "Wilson’s Digest ' of Anglo-Mahome- 
dan Law we find that if a man has ack¬ 
nowledged another as his legitima e 
child, the presumption of paternity aris¬ 
ing therefrom can be rebutted ^ 

the establishment of certain conditions 
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which the learned commentator sets fortli. 
None of those conditions are satisfied in 
ihis case. It has however been argued 
before us that such an acknowledgment 
is merely an estoppel and does not pre¬ 
judice the right ol third persons, and we 
have been referred to MuhaTUviadAllahdud 
Khan v. ]\[uhammed Ismail KliaJt (l). 
We are unable to accept this contention, 
for it seems to us clear that the result of 
such an acknowledgment is to invest the 
son with a legitimate status with all the 
consequences which that imports, and this 
view was taken by the Privy Council in 
Sadik Husoifi Khan v. llashivi Ali Khan 
(2). We have already said that Muham¬ 
mad Hassan Khan’s marriage with Mt. 
Nau Bahar Begum has not been proved, 
and we -even go so far as to say that the 
fact of that marriage is extremely im¬ 
probable; at the same time the question 
for us to decide is whether the marriage 
has been disproved and we must answer 
this question in the negative. The law 
refuses to declare a man a bastard except 
on the clearest and most positive proof 
of his illegitimacy, and before we can 
find that the marriage between Muham¬ 
mad Hassan Khan and Mt. Nau Bahar 
Begum is disproved, we must be in posses¬ 
sion of positive evidence that the marriage 
did nob take place. Such evidence in this 
case is lacking, and in the absence of such 
disproof we must attach to the acknow¬ 
ledgment made by ^luhammad Hassan 
Khan its full value and hold that Shadi 
Khan is not a bastard. Consequently 
Shadi Khan is entitled to Muhammad 
Hassan Khan’s succession and the plain¬ 
tiff’s suit against him must fail. 

Wo accordingly dismiss the appeal with 
costs. 

R. M./R.K. _ Appeal dismissed. 

(1) L1888] 10 AU. 28^. 

(2) A. I. R. 1916 P. 0. 27=.% All. 627=43 
I. A. 212=36 I. C. 104 (P. C.). 
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Abdul Raoop and Petman, JJ. 

Masihuddin —Plaintiff—Appellant- 

V. 

Matu Ram and others —Defendants 
Respondents. 

Second Appeal No. 1413 of 1916, De¬ 
cided on 24th July 1913. from decree of 
Dist. Judge, Karnal. D/ 8bh February 
1916. . . , . 

Pre-emption—Suit for possession of land 
compromised—Plaintiff on receipt of con¬ 
sideration giving up all his claim* — Subse- 


Matu RAii Lahore 421 

quent suit for pre-emption—Question whe¬ 
ther compromise amounted to sale—Compro¬ 
mise does not amount to sale so as to give 
right of pre-emption. 

In a suit for possession of land which was 
gonniucly contested, before any ovidonce was 
recorded, the parties cfloctod a co!n[)roinise, 
whereby on receipt of a consideration the plaiu- 
tilT gave up all his chiiins and the suit was dis¬ 
missed. In a subdcfjuont suit for pre-oiuptiou a 
contest ranged round the (juestiou 'whctlier tbo 
compromise amounted to a sale of the land so as 
to give rise to a right of pre-emption: 

Held: that the compromise did not amount to 
a sale of the land; that the plaiutifTs for a con¬ 
sideration merely ahundonod their riglits to ob¬ 
tain a decision by the Court on the question whe¬ 
ther they were to bo recjgni/.ed as the owners of 
the land, and that therefore the suit for pre¬ 
emption could not bo entertained. tP 4-4 C l3 

Abdul Ghani —for Appellant. 

Sha?nair Chand—for Responclenta. 

Judgment. — Counsel for the appel¬ 
lants in the connected Second Appeal 
No. 1320 of 1916 has adopted the argu¬ 
ments addressed to us orr behalf of the 
appellant in this appeal and has added 
that, in the event of t)ie appeal being ac¬ 
cepted, there should be a remand to de¬ 
cide the rights of the appellants inter 
se. We will therefore dispose of both 
appeals in the one judgment. The facts 
necessary to be stated are the following: 

One Jamaluddin was, under Act 35 of 
1858, judicially declared insane and his 
wife. Mt. Rashidul-Nisa, was appointed 
the manager of his estate. They had 
three minor sons, Sarfaraz-uddin, Niaz- 
uddin and Latif Din. The last named 
died, and we are not concerned with him. 
By a deed, dated 19bli January 1883, Mt. 
Rashidul-Nisa sold, or rather purported 
to sell, the land in dispute which formed 
part of her husband’s estate for Rs. 400 
to Naunid Rai, the father of Matu Ram, 
defendant-respondent. Naunid Rai was 
in possession of the land as mortgagee and 
the paying off of the mortgage was part 
of the consideration for the sale. In con¬ 
sequence of this and other alienations by 
Mb. Rashidul-Nisa she was removed from 
the appointment of manager of the estate 
on 10th May 1883 and Masihuddin, bro¬ 
ther of Jamaluddin, was appointed in her 
place and the various alienees, including 
NaunidRai, were informed that the alien¬ 
ations were invalid by reason of the 
Court’s sanction to the alienations not 
having been taken in accordance with the 
provisions of S. 14, Act 35 of 1858. 
Nothing further appears to have been 
done at the time and Naunid Rai con¬ 
tinued in possession. A dispute arose in 
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July 1S9-J ir, the course of mutation pro¬ 
ceedings in connexion with the sale deed 
of lOth January 1883. The revenue 
assistant refused to trench upon the func¬ 
tions of a civil Court in deciding as to 
the validity of tlie sale and sanctioned 
the mutation on the ground of long pos¬ 
session !■)>' Naunid Rai and his represen¬ 
tative. after his death, and the title-deed, 
which was apparently valid on the face 
of it. 

Jamal uddin died on 3rd March 1909 
and, on 29th February 1912, Sarfaraz- 
uddiu and Niaz-uddin, his sons, who had 
then attained majority, instituted a suit 
in tlie Court of the District Judge at 

Rohtak against the representatives ot 

Naunid Rai for possession of the land in 
suit on the ground thatthesale fcoNauni 
Rai was void. The suit was subsequently 
amended so as to include a 
redemiition on payment of Rs- 2 d . 
is important to see what defences were 

raised. These can be seen 
the issues framed, which include i 
following: (1) Whether the plaintiffs 

are governed by Mahomedan law oi cus¬ 
tom (this is to cover the plea that JMt. 
Rashidul-Nisa is herself a sharerJ. t2J 

Whether the suit is within time, fd; 
Whether the doctrine of acquiescence and 

estoppel applies. (4) Whetlier the defen¬ 
dants have been in possession as owners 
and adversely for more than 12 years. 
5. Whether the sale was made for the 
benefit of the plaintiffs and they bene¬ 
fited by it and hence are barred from 
bringing the suit. Before any evidence 
was recorded this suit was compromised. 
The plaintiff's gave up all their claims 
on jiayment of Rs. £00 by the defendants 
and the suit was accordingly dismissed. 
The compromise was on Gth August 1912. 

On 5tli August 1913 Arifuddin, a 
cousin of Jamaluddin, instituted a pre¬ 
emption suit against the sons of Jamal¬ 
uddin and Matu Ram defendant-appel¬ 
lant, on the basis that the compromise 
was a sale of the land. On the follow¬ 
ing day Masihuddin, the brotlier of Jamal¬ 
uddin instituted a similar suit. The two 
suits were consolidated. ^latu Ram 
raised various pleas but it is necessary 
only lo notice one, namely, that the com¬ 
promise was not a sale of the land. The 
first Court held that the compromise was 
a sale and gave a decree in favour of 
Masihuddin, and on his failure to deposit 
the money within the time stated in 


favour of Arifuddin. Both plaintiffs and 
Matu Ram appealed, Masihuddin in res¬ 
pect of the amount of money and on tbe 
ground that he had prior rights and 
Matu Ram on various grounds, ihe 
lower appellate Court held that there 
was a valid and completed sale m lb8d 
and that Mt. Rashid-ul-Nisa, as sarbarah 
of her husband, was competent to sell 
the land, that the want of the Court s 
sanction was merely a technical defect 

which was cured when the 
the sale bv the compromise of 1912. it 
therefore accepted the two appeals of 
Matu Ram and dismissed the appeals of 
the plaintiffs as time barred. The plain- 
tiffs appeal to this Court. 

Though Lala Shamair Chand attemp¬ 
ted at first to support the decision of 
the Io^s’ 0 ^ appellate Court on the grounds 
and for the reasons stated by that Court, 
ho wisely .ibandoned that attempt and 
has supported the decision on the ground 
all along urged on behalf of liis client, 
that the compromise was not a sale 
of the land, a point not touched by 
the lower appellate Court. It is clear 
that uuder the provisions of S. 14, .\ct 
35 of 1858 the sale by Mb. Rashid-ul-Nisa 
in 1883 was void and that a void tran¬ 
saction cannot be ratified. By the Trans¬ 
fer of Property Act .‘sale'’ is defined as a 

“transfer of ownership in exchange for 

the price paid or promised or part paid 
and part promised.” In Janki v. 
dat (1) it was held that the above defanu 
tion could be accepted for the purpe^es 
of the pre-emption law, but in Gul 
Mohammad Khan v. Khan .IniJirrt 

(2) it was held that: 

“\’o <7 the general question is the meaning of 
tbe word‘eale’ as U£ed in S. 9, Punjab Loans 
Act. 1872, and we do not think that eection can 
be interpreted bj reference to the definition of 
sale or be affected by the definition ot exchange 
in the later Act (tbe Transfer of Property Act). 
Without attempting to define salt or exchange 
we entertain no doubt that a permanent trans¬ 
fer of land in a village for a sum of money, 
plus something that is not money, does not 
merely because of such addition, of necessity 
cease to be a sale within the meaning of the 
Act. If a transfer of land for Rs. 100 is a sale, 
we entertain no doubt that the parties to the 
transaction, bv agreeing that tbe pric: should b 
Rs. 100 and (for example) a brass lota could not 
alter the true character of the transaction and 
exclude it from being the subjcctiof a claim o pr 
emption We consider that whatever the form the 
parties to the transaction may choose to give fc 
i t for their own purposes or f or the^ pur^iea..,,, 

(1) [18851 7 All. 482 (F. B.). 

C2) [13931 29 F. R. 1693. 
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tlofOAtinR pro-oinptor’s claim tho question ro- 
mains open to tho Courts to decide wliethcr the 
particular trauaaction does or does not amount 
to a sale within tho meaning of that section.” 

In Tikaya Unyn v. Dharam CUnml (3) 
it wns remftt'ked that the essence of a 
sale is that the owner of property pnrts 
with it permanently for consideration. 
The tirst Court was of the opinion that 
the compromise was a sale, the considera¬ 
tion for which was partly the price ori- 
fiinally paid in lt>S3 and partly what it 
describes as the price of the chose-in-ac- 
tion. Reliance has been placed by Lala 
Shamair Chand on Krislnia Tayihoji v. 
Aba Shelti Patil (-1) in which the learned 
Judges, quoting the Privy Council in 
Bayii Meiva Kuwar v. Eani Uuhis 
Kuwar (5), remarked that the nature of 
a compromise is that it is an acknowledg¬ 
ment of tho existing rights of the parties 
and hold that a compromise was nob a 
sale within tho definition of the Transfer 
of Property Act. Reliance has also been 
placed on a number of judicial decisions 
relating to pre-emption under the Oudh 
Laws Act, the provisions of which, in re¬ 
lation to the right of pre-emption, are 
similar to those of the Punjab Laws Act. 

In AbdzU Wahid Khan v. Shaluka 
Bibi (6) their Lordships of the Privy 
Council held, in a case in which the facts 
were that the plaintiff, who sought to re¬ 
cover possession of land in possession of 
others on alleged good title, had ^ sold a 
share of the land claimed by her in order 
to raise funds for the purposes of the suit, 
that the transfer was a sale of a share in 
a law suit and that a transfer of a part 
of the claim created no right of pre emp- 
tion under the provisions of tho Oudh 
Laws Act. Jn Baj Bahadur v. Jagrup 
Pande (7) the Judicial Commissioner. 
Oudh, followed tho above Privy Council 
decision and also supported his decision 
by two decisions, J^Iirza j\Iohami7icd ^46- 
bas Ali Khan v. A. Q^ti^ros {Q) and Khur- 
said Ali v. Ba^hid Husain (9). These 
last reports are not at our disposal. In 
Laiq Singh v. Harnam Singh (10) tlie 

Judicial Commissioner distinguished the 
two Oudh cases mentioned, in that in 

(8) [18951 45 P. R. 1895. 

(4) Iigoal 34 Bom. 139=4 I. C. 833. 

(5) 11873-741 1 I. A. 157=3 Sar. 354. (P.C.). 

{G) [1894] 21 Cttl. 496=21 I. A. 2C=G Sar. 399 

(P. C.). 

(7) [1917] 20 O. C. 249=42 I. C. 37. 

(8) [19661 9 O. C. 86. 

(9) 1190C1 9 O. C. 331. 

<10) [1913] 16 O. C. 99=20 I. C. 351. 


tlioso oases tho ]»roporty sold was not in 
tlio possession of tho vendor at the time 
of the sale, and all that was sold was a 
doubtful right to recover tlio ]>ioporly, if 
the suit was successful, and that, in 
other words, wliat was sold was a chose- 
in-action and therefore it had been rightly 
held tliab it was not a sale on wiiicli a 
right of pro omption could he claimed, 
whereas, in the case before liim, the ven¬ 
dor was in constructive possession nnd 
there was no cloud over his title. On 
the question of tho meaning of sale^ it 
was also held that where a sale is elTec- 
ted partly in lieu of money and partly in 
view of something oomi'Utable in mono>, 
or valued in money, a right of pre-emp¬ 
tion would accrue. 

We have also been referred to Pollock 
and Mulla's Indian Contract Act, l^dn. 3, 
p. 152, where the legal aspects of a com¬ 
promise of a suit are discussed. tor the 

appellants it is contended that there was 
no legal defence to the suit which was com¬ 
promised, that the defences of limitation 
and adverse possession were no rights for 
the defendants to give up, that the only 

consideration moving from the defendants 

was tho payment of Rs. 500, tliat up to 
the date of tho compromise the defen¬ 
dants were not owners and had no rights 
under the void sale of 1B83, that after 
the compromise they became owners and 
that the transaction was therefore a sale. 
It is also contended that to hold other¬ 
wise w’ould be to defeat the law of pie- 
emption because all that had to be^ done 
was to go through the farce of a suit and 
compromise. This result however does 
nob follow. Where the facts ludicafco 
that the suit and compromise are a sham, 
there is nothing to prevent the Courts 
from holding that the transaction was in 
reality a sale. The facts in the present 
case are quite different. The defendants, 
whether rightly or wrongly, 'vere genu¬ 
inely contesting the claim and had been 
fighting the matter even previously at 
the time of the mutation. Apart from 
the fact that no evidence was recorded 
and the defendants had no opportunity 
to prove their defence, we are of opinion 
that we are not entitled to go behind the 
compromise and see whether the defence 
was well founded. If the parties were 
governed by Mabomedan law, as con¬ 
tended by the defendants, it is probable 
that the defendants would have been at 
least entitled to retain Mt. Rashid-uU 
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Nisa'd share. In law the abstaining from 
doing anything which a man is lawfully 
ifree to do. or not to do, is a good consi¬ 
deration. It cannot be presumed that the 
Ipaities knew the law and what the judg¬ 
ment of the Court would be and the de¬ 
fendants had the right to obtain judg¬ 
ment on their defence. It was pointed 
out in V. New Zedland Alford 


Estate Covijpavy (ll) that 

•‘If an iatonding litigant bona fide forbears a 
to Utigntea question of law or fact which 
it is not ve>;atious or frivolous to litigate, he 
docs give up something of value* It is a mistake 
to suppose it is not an advantage, which a 
suitor is capable of appreciating, to be able to 
litigate his claim, even if he turns out to be 
wrong.” 

Again, as pointed out by Pollock and 
Mulla, that which is abandoned, or suspen- 
'ded, in a compromise is not the ultimate 
right or claim of the party, but his right 
of having the assistance of the Court to 
determine, and, if admitted, or held good, 
to enforce it. We hold that the sons of 
Jamaluddin by the compromise did not 
sell the land. For the consideration of 
Rs. 500 they abandoned their rights to 
obtain a decision by the Court, They 
abandoned their alleged rights which 
Were to bo recognized as the owners of 
the land and to redeem it. There is evi¬ 
dence on the record to show that the 
land was of considerably more value than 
Rs. 900 and it cannot therefore be said 
that the Rs. 500, taken with the pre¬ 
vious Rs. 4U0, represented the sale price 
of the land. It is clear that the par¬ 
ties to the litigation were not at all cer¬ 
tain as to the merits of their respective 
claims and genuinely compromised. It 
appears to us immaterial whether the 
compromise amounted to a sale or not. 
If a sale, a chose-in-action, and not the 
land was sold. On the above findings we 
dismiss the appeals with costs through¬ 
out. 

r.M./R.K^_ Appeals dismissed. 

(11) 32 Cb. D. 26G. 
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Petman, J. 

Soman Singh and another —Appellants. 

V. 

Utlam Chand Sc another —Respondents. 

Second Appeal No. (iOG of 1919, Deci¬ 
ded on 27th ^fay 1919, from decree 
of Dist. Judge, Shahpur, D/—6th Decem¬ 
ber 1918. 

Limitation Act (1908),Art.120—Alienation 
by Hindu widow—Existence of daughter 


entitled to possession after widow’s death— 
Suit to contest alienation is governed by 

Art. 120. , 

A suit to contest an alienation made by a 
Hindu widow roust, where she has a daughter 
living, who would on her death be entitled to 
possession, be' brought within the period pres¬ 
cribed bv Art. 120, the starting point for 
tion being the date of the alienation. IP 425 O 2J 

Ham Chand Manchanda —for Appel¬ 
lants. 

Makand Lai Puri —for Respondents, 
Judgment. —The facts are that on 
24th January 1908 Mt, Asa Devi, widow 
of Gurmukh Ram, mortgaged a house to 
one Uttam Chand. On 12th August 191b 
the plaintiffs-appellants, who are Gur¬ 
mukh Ram's collaterals, sued for a 
declaration that the mortgage should not 
affect their reversionary rights. The 
first Court held inter alia that the 
parties were governed by Hindu law, 
and that the suit was time barred under 
Art. 120. Dim. Act. The only^ point on 
appeal was the question of limitation. 
The lower appellate Court held that 
Art. 120, and not Art. 125, as contended 
for the appellants, applied and that the 
suit was timebarred. The plaintiffs 

appeal. . 

Apparently the point appears to be 

simple enough, inasmuch as Art. 126. 
Lira. Act, applies only to cases in which 
the plaintiff would be entitled to im¬ 
mediate possession on the death of the 
woman making the alienation, and it is 
clear and admitted that the plaintiffs 
would not be so entitled, as a daughter 
of Mt. Asa Devi is alive, who would, on 
her death, be entitled to such possession, 
though with a limited .interest. But for 
the appellants an elaborate argument 
has been based on the judgment in Abi~ 
nash Chandra Mazumdar v. Barinath 
Shaha (l) and whilst it is finally admit¬ 
ted that the case falls under Art. 120, 
Dim. Act. and not under Art. 125, it is 
argued that under Art. 120 the starting 
point for limitation is the date when the 
right to sue accrues, and that, according 
to the decision referred to, such right 
accrues when the intermediate person 
entitled to succeed colludes or fails to 
take action in the matter. It has been 
held in the present case that there is no 
proof that the daughter has given up her 
rights or is colluding, and counsel is 
unable to refer to any evidence on the 
record to the contrary. He therefore 
argues that the ri ghts of the plaintiffs 
‘(iT L1^6] 32 Cal. 02. 
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would accrue at the expiration of 12 
years from the alienation if the daughter 
tcok no action and the suit is not time 
barred. But this argument is solf-des- 
tructive, because, if the right to sue for 
the declaration has not yet accrued, the 
suit is premature and the plaintitt's have 
no locus standi. 

The decision relied on however does not 
bear out the contention. The portion 
relied on purports to be based on the 
judgment in Govinda Filial v. Tliaynni- 
mal (2), and in this judgment it was hold 
that there is no privity of estate between 
one reversioner and another as such and 
therefore an act, or omission, by one 
reversioner cannot bind another rever¬ 
sioner who does not claim through him. 
The plaintiff was born more than 12 
years after the alienation and was a 
minor and a very remote reversioner. It 
was held lie could maintain the suit as 
the nearer reversioners were barred by 
limitation under Art. 120, inasmuch as 
they had not sued within time, and that 
a cause of action had accrued to him. as 
the person immediately entitled to pos¬ 
session on the death of the alienor was 
also barred under Art. 125. How could a 
right accrue to a minor before he was 
born ? This judgment in no way helps 
the appellant. On the contrary it is 
against him. In Abinash Chandra 
Mazumdar v. IJarinath Shaha (l), relied 
on, it was held that, though ordinarily 
only an immediate reversioner could 
bring the suit, that rule had no applica¬ 
tion when the immediate reversioner is 
herself only the holder of a life estate, 
and it was further held that, although 
the right of the nearest reversioner for 
the time being to contest an alienation 
may have been barred by limitation 
against him, this will not bar the similar 
rights of subsequent reversioners, but it 
is clear, I think, that the decision is that 
this fact of itself will not create a bar, 
not that the subsequent reversioners can 
sue even though barred by limitation, 
and it is in connexion with this part of 
the judgment that Govinda Pillai v. 
Thayammal (2) is referred to. This is 
made clear from the following extract: 

“It follows necessarily that a reversioner who 
is an infant at the date of the alienation or who 
is born subsequently is entitled to the benefit of 
S. 7, Lim. Act, for it is only reasonable to hold 
that the right of any reversioner to sue for a 
declaration cannot accrue befor e be is born.” _ 

(2) [190S] 28 Mad. 57. 


On the other iiand, there is a mass of 
decisions given in lUistoinji’s liimitilion 
Act, 2iid ]:ldn, p. 3DI, whiolj shows that 
the existence of the daughtor is no bar to| 
an immeiiiato suit for a declaration tlm; 
nearest collateral, and that tiie slatting! 
point for limitation is the date of tlto 
alienation, and to this list may he added 
the recent Full liench judgment in Clial-' 
la(m?idla Varavnna v. Madahi Gopala- 
dasayya (3) wliich is exi)Ucit on the 
point. I have no hesitation therefore 
in iiolding tl^at tlie suit is barred by, 
time. 

1 may mention that it was hrought to 
my notice, though not piessod for good 
reasons, that in Devc Raj v. Shiv Rain 
(4) it was held that a house was not 
“land” within the meaning of Art. 125, 
but no reasons are given in that judg¬ 
ment for this decision, and it is not ap¬ 
parent from the report whether the 
house was sold apart from its site. 
Apparently this was the case, because 
the decision does not refer to or purport 
to differ from previous judgments of the 
Chief Court of the Punjab. In Ralya 
Ram V. Sher Singh (5) it was held that 
land in Art. 125 included a house and its 
site, and in Sant Ram v.Ganga Ram ((>) 
and Mt. Ralli v. Sundar Singh (7) this 
view was referred to and apparently ap¬ 
proved . 

For the above reasons I dismiss the 
appeal with costs. 

R.M./r.K. Appeal dismissed. 

”(^U9 is’n TliAd 659=46 L C. 2012''{Y'bT) “ 

(4) A. I. R. 1914 Lab. 408=25 I. C. 463=70 
P. R. 1914. 

(5) [1910] 5 I. C. 842. 

(6) L1904] 32 1‘. R. 1904. 

(7) [1912] 108 P. R. 1912=17 I. C. 864. 

A, I. R. 1920 Lahore 425 
Petman, J. 

The Legal Practitioners Act, 1879 
In the matter of. 

Civil Misc. Petn. No. 176 of 1919, De¬ 
cided on 10th Hay 1919. 

(a) Legal Practitioners Act (1879), Ss. 14 
and 13—S. 14 includes S. 13 (f). 

The natural construction of S. 14 is that it 
includes Cl. (f) just as much as any other clause 
of S. 13. LP 426 C 1 j 

(b) Legal Practitioners Act (1879), S. 14— 
“Charged" means “is accused”. 

The word “charged” in S. 14 of the Act should 
be construed as meaning ‘ is accused” or that an 
allegation is made to that effect. [P 426 0 2] 
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(c) Legal Practitioners Act (1379), Ss. 13 
and 14—District Judge can take action un¬ 
der S. 14. 

A I'i-trict Judge is legully competeut t:) take 
actiou uudor S i4 of the Act iu cases which 
come uaiec 01. (f). S. 13; 32 I. C. ^ g] 

Shea N't/ rain —for Petitioner. 

Order. — Por the petitioner, Pandit 
Slie.-) N uaiii contends that a subordinate 
Court is not legally competent to take 
proceedings under S. 14, Legal Practi¬ 
tioners Act, in cases which come under 
Cl. (f). S. 13. "for any other reasonable 
cause, " and is confined to cases falling 
under GU. (a) and (b). He relies on a 
iudgment of the Chief Court, Punjab, re- 
])orbed as Ajttolak Bam v. Emperor (lb 
Southekal Krishna Rao, In the matter 
of (2) and Puma Chunder Pal, In the 

viatUroi'i^). At the same time he ^n- 

didlv admits that the judgment m Vis^ 
irict Judge of Kistna v. HnumaJiuLn W 
and other recent decisions are against h 

contention. 

[n t \.0 decision of the p^ief Court 

Cl (f) S 13 was not directly under dis¬ 
cussion and it is admitted that this dec. 
ision supports the contention onh h^ 
implication. It appears to ^^^t the 
Inatural construction of b. 1^ is that it 
includes Cl. (f) just as much as any other 
clause of S. 13. But the matter is in my 
opiuion concluded by the judgment of the 
'FuU Bench of the Madras High Court re- 
{erred to above. In that judgment the 
learned Judges point out that there had 
been some ground for the view now urged 
on behalf of the petitioner under the 
corresponding Ss. 15 and 16, Act 20 
of 1W65, as the former section gave 
a power of suspension or dismissal for 
fraudulent or other grossly improper con¬ 
duct in the discharge of his professional 
duty or for any oblier reasonable cause 
while the subordinate Court was only 
empowered to investigate ^charges of 
“such conduct as aforesaid,” and that 
accordingly it was hold \nGolab Khan, 
In the matter of the petition of (•.); that 
cases which did nob come under fraudu- 
lent or other grossly improper conduct in 
the exercise of professional duty hut un¬ 
der any other reasonable cause were not 
covered by S. 16 of that Act. The learned 


■(1) 19091 1 L C. 1022. 

(2) L183S1 l-S Ciil. 152=14 I. A. 154=5 
90 (P.C.). 


.'>ar. 


f3) U900 
(-1) UOIG 


27 Cal. 102:3=4 C. W. N. :389. 
:3'.) Mad. 1045=32 I. C. 32G. 


(5) L18711 7 B. L. R. 179=1G \V. R. 15 Cr. 


Judges explain that, following this deci¬ 
sion Hill. J.. in Puma Chxmder Pal, In 
the matter of (3), now relied on by the 
petitioner, expressed the opinion that the 
words in S. 14 ‘'taking instructions ex¬ 
cept as aforesaid” referred to Cl. (ab 
S. 13, and that the words “any such mis- 
cendueb as aforesaid" referred to Cl. (bj, 
and that a subordinate Court had no 
power to take action in cases falling 
within Cls. (c), (d), (o) and (f) of that 
section. They also point out that this 
restrictive construction is not supported 
by the judgment of their Lordships of the 
Judicial-Committee in SoiUhekal Krishna 
Bao, In the matter of (2). also relied on 
by the petitioner, and to which Hill, J., 
referred, as in that case no question as to 
Cl. (f), S. 13 arose or was considered. 
After referring to two other decisions the 
learned Judges held that: 

“there is uo good reason whv charges under these 
clauses should not be investigated in the 
instance by the subordinate 'Court, and it 
be very inconvenient if they could not. Their 
introduction into S. 13 of the Act without any 

amendment of S. 14 goes rather to show.. 

that S. 14 as it stood was deemed wide enough 

to cover them.’’ 

It is in my opinion unnecessary to 
refer to other judgments in which thej 
same view was held. I hold therefore; 
that the District .Tuclge was legally com-, 
patent to take action under S. 14 of the 

Act. , • 1 

For the petitioner it was also pointed 

out that since the institution of this High 
Court the petitioner has become a vakil 
and that under the Letters Patent this 
Court alone has the power to initiate 
proceedings against a vakil, but in my 
opinion this fact makes no dilTerence. 
The charge against the petitioner relates 
to his conduct as a pleader, and prior to 
the creation of this High Court, and his 
present status, if ho has been enrolled as 
a vakil of this Court, is beside the point., 
Reference is also made to the word^ 
“charged” in S 14 of the Act, but this 
word should, in this section, be construed 
as meaning “is accused” or that an alle¬ 
gation is being made to that effect, and 
tliis is indicated in the judgment of the 
Chief Court relied on by the petitioner on 
the first contention. The petitioner has 
to-day tendered a written explanation of 
the transaction which concludes with the 

words: . ^ 

“I now realize that my action was a piece oi 

indiscretion which I now deeply regret. I most 

humbly crave the Hon’ble Court’s forgiveness. 
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The potitionoi’a advocato tliorefore 
pleads that the explanation may 1)0 ac- 
<aepfced, and, if considered necessary, a 
oensure by this Coiu't would meet the 
merits of the ease. I am unable to accede 
to this request. Even if the explanation 
of the petitioner bo accepted the n\atter 
oannot be treated lightly and calls for an 
inquiry and final disposal by a Division 
Bench of this Court. Tt is urged that 
Mr. Kennaway might be prejudiced by 
exaggerated or other information received 
by him, but Mr. Kennaway is no longer 
the District -Tudge of Hoshiarpur. ft is 
uncertain when Mr. Kennaway may bo 
released from his present duties and re¬ 
sume his former position. I therefore 
transfer the proceedings to the Court of 
the District Judge at Jullundur to avoid 
any possibility of complaint, 

R.M./r.K. Proceedings transferred. 
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Petman, J. 

Gurhachan Singh — Plaintiff Appel- 
lant. 

V. 

Balia Bam and ajiother —Defendants 
—Respondents. 

Second Appeal No. 1155 of 1919, De¬ 
cided on 12th November 1919, from dec¬ 
ree of Senior Sub-Judge, Jullundur, D - 

Indian Soldiers (Uligalion) Ordinance (2 
of 1915)—“Serving under war conditions — 
Serving abroad is not necessary — Court 
should refer matter to prescribed authority 

in cases of doubt. . - l 

“Serving under war conditions does not ne¬ 
cessarily mean serving abroad. 

When the Court is in doubt as to wUetuer a 
party can be said to be serving under war condi¬ 
tions or not, it ought to refer the matter to the 
prescribed authority and act on the Mrtificate 
given by such authority. *27 C 2} 

Na 7 id Bal —for AppollS’Ob. 

Bhagat Bam—ior Respondents. 

Order. —The lower appellate Court 
has come to no definite finding regard¬ 
ing the exact age of the plaintiff. For 
reasons stated that Court came to the 
•conclusion that the entry in the birth 
register did not refer to the plaintiff and 
that the plaintiff was older than the per¬ 
son to whom the entry referred. Appa- 
rently tho defendant had accepted the 
entry as relating to the plaintiff and re- 
lied on the fact that even according to 
that entry the plaintiff was timebarred 
The plaintiff was claiming the benent ot 
Ordinance 2 of 1915 and the contest 


turnod to a large extent on this point. It 
is true that on llio record as it stands 
the plaintiff has failed to prove that lie 
was 'serving under war conditions, l)ub 
the lower appellate Court apparently didj 
not study the Ordinanoo and has failo li 
to catcli its spirit, otherwise it would 
not have fallen into tho error of think¬ 
ing that ' serving under war conditions 
necessarily means serving abroad. Die 
term is defined in tlie Ordinance. In iny 
opinion tho case was one in wliicU tlie 
Court should have acted under S. 9 of 
the Ordinance. If it is true that tho 
plaintiff served in Franco, I think all 
possible indulgence ouglit to bo oxtendod 
to him. I therefore remand tho case to 
the Court of the Munsif and direct hini 
to refer, under S. 9 of tho Ordinance 2 oi 
1915, the points whether tho^ plaintiff 
has been serving under war conditions and 

if so, from which date to which date, for 
decision by the prescribed authority. I 
also frame the follow'iug issue: What was 
plaintiff’s age on the date of the institu¬ 
tion of the suit?” and direct the Munsif 
to try the said issue giving the parties 
full opportunity to produce further evi¬ 
dence. The return to this remand is to 
be made through tho District .ludge 
who will express his oi)inion on tlie 
finding of the Munsif. Costs in this 
Court of the present hearing to he costs 
in the cause. 

R.M./R.K. Case remanded. 

A. I. R. 1920 Lahore 427 (2) 

Chevis and Abdul Raoof, JJ. 

Natha Singh and others Plaintitls 

Appellants. 

V. 

' Ganga Bam and others —Defendants 
Respondents. 

First Appeal No. 1868 of 1916, Deci¬ 
ded on 10th Docember 1920, from decree 
of Senior Sub.-Judge, Ferozepore, D/- 
31sb March 1916. 

Mortgage—Con»truclion—Interest payable 
yearly, in default compound interest — Re¬ 
demption agreed on payment of mortgage 
money—Mortgage money held did not include 

interest. 

A mortgage deed provided that luterest ou tbo 
principal sum would bo paid every year, and in 
default of such payment compound interest 
would be paid, and that the mortgage would be 
redeemed on payment of the mortgage money; 

Held: that tho expression ‘‘mortgage-money 
did not include interest ou the prmcipal sum 
Iflnfc {V 430 U i] 
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Sheo Narai7i —for Appellants. 

M>-ti Sn(iar —for Respondents. 
Judgment.—The plaintiffs in this 
case sue for redemption of land which 
Ijelonged to Sardar Diwan Singh. There 
are five mortgages in question: 

(1) On I8tli Juno 1888 Diwan Singh 
mortgaged 332 kanals of land with posses¬ 
sion for Rs. 1,800. Produce was to be 
set off against interest, (2) On 25th 
August 1888 he mortgaged 560 kanals of 
land with possession for Rs. 5,50(T 
Here, too, produce was to be set on 
against interest and the deed further 
vided that if the land was not redeemed 
within four years, it was to be considered 
as sold. (3) On 25th June 1890 he raised 
a furtlier sum of Rs. 800 on^ the an 
agreeing to pay interest on this „ q 
sum every year at the ® as'not 

per cent, per mensem. If inter 

paid, a’str OotoW 1890 he 

mo'rtTagea™12 kanals with possession for 

® Thrpiaintiffs, who are the representa¬ 
tives of Diwan Singh, now sue for re¬ 
demption of all the land on 

the principal sum, VIZ. Rs. 8,J3/. me 

defendants mortgagees claim that the land 
can be releemed only on payment of the 
principal plus interest and compound 
interest. The lower Court, having deci¬ 
ded in favour of the defendants, has given 

a decree for redemption on 
Hs. 19,800 interest plus Rs. 8,Jo7-o-U 
principal plus future interest at the rate of 
6 per cent, per annum on the sums of 
Rs. 800, Rs. BOO and Rs. 19.800. The 
plaintiffs appeal. On behalf of the defen¬ 
dants a preliminary objection has been 
raised to the effect that Ishar Singh, who 
is one cf the plaintiffs, has sold his share 
in the land to certain persons by a sale 
deed according to which the mortgages 
have themselves acquired ths of Ishar 
Singh’s share, while the remaining VBth 
has gone to one Rikhi Ram. It appears 
that Sher Singh who is also a reversioner 
of Diwan Singh and is a pro forma defen¬ 
dant in the case sold his ^th share in 
1914, and Ishar Singh brought a suit for 
pre-emption and obtained a decree. In 
order to raise money to pay this decree 
Ishar Singh sold his own share by the 


deed already mentioned, %ths 
share passing to the mortgagees and i^tn 
to Rikhi Ram who is not a party to the 
suit. Counsel for the respondents states 
that Ishar Singh did not pay any pre¬ 
emption money and so his Pre-emPt>°“ 
decree has lapsed, and lie 
share at all in the land m suit. This 

however is not admitted. 
both sides however are agreed that the 
present appeal may be decided on the 
merits, it being left to the executing 
Court to determine what shares the plam- 
tiflfs still own in the land m suit and th 

suit being decreed for ••ede“Pt'°° 
qhares only. We see no objection to this 
course. The mortgagees have themselves 
become part proprietors in ^h® land m 
suit and so the plaintiffs should now be 
allowed to redeem whatever shares are 
still held by them on payment of a pro¬ 
portionate share of the mortgage raoney.^ 
The main question for consideration iS; 
whether interest is a charge on the estate. 
If this question be decided in favour of 
the plaintiffs the whole appeaLwill be 
disposed of. In order to decide this Ques¬ 
tion we have to examine the terms 
two deeds dated 25th June 1890 and 25th 
October 1890. The first deed contains 
the following words: , . 

''Manmmir rahinalhsau rtipaya ka sua oa 
sharah lie. liar sal viurtahtnan ho wasul 

t dia karunga. Jis kadar raka.n sud bak^ 
rahega uska sud ba sharah mukarrar dunga. 
MaJmtikir rahin jab zar-x rahn sahxka xca hal 
murtahinan ko xoasul dunga arazx marhuna 
fakurrahn kara lunga. 

The terms of the second deed are to 
the same effect, but we note that in this 
deed the mortgagor agrees to pay back 
the sum cf Rs. 800 with interest in three 
instalments, and the clause regarding 
compound interest comes at the of 

the deed and after the clause providing 
that redemption can be made on payment 
of the "zar i rahn sahika xca hal. The 
decision of the question depends on 
whether we regard the term “zar i rahn’ 
as meaning the principal sura for which 
the land was mortgaged or the whole 
amount due on the mortgage including 
interest at the time of redemption. 

The first case cited on behalf of the 
appellants is Aiilia Khanv. Kanshi Bam 
(1). This was a case in which land was 
mortgaged for Ks. 1,300. The mortgagees 
were put in possession and produce was 
to be regarded as equal t o the interes t^on- 

”U) U912TI5”P. R. 1913=17 I. C. 677. 
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Rs. <550, while interest on the remaining 
Rs. 650 was to he ohargei) at 1 per 
cent, per mensem. This interest was to 
be paid annually and in default compound 
interest was to be charged at the same 
rate. No period was fixed for redemption, 
but the mortgagors wore at liberty to 
redeem the land in the month of liar of 
any year on payment of the zar-i-raar- 
huna. As regards the recovery of the 
interest payable on Rs. 050 it was fur¬ 
ther stipulated that the mortgagees would 
have the option either to charge com¬ 
pound interest or to recover the same 
from the mortgagors by suit. The learned 
Judges noted that the phrase zar-i-mar- 
huna was used several times during the 
deed and in some parts of the deed the 
phrase clearly refers to the principal 
sum. They held that the land could bo 
redeemed on payment of the principal 
sum only. One thing we regard as, be¬ 
yond all doubt and that is, that there is 
no difference in meaning between the two 
phrases zar-i-rahn and zar-i-raarhuna. 

Lolc Chand v. Hazar Khan (2) was 
also a case in which the income was to 
cover interest on a part of the sum for 
which the land had been mortgaged, 
while the remaining part was to carry 
interest at Rs. 2-1-4 per cent. Here too 
the deed provided for redemption on pay¬ 
ment of the zar-i-marhuna, and it was 
held that from the use of the same ex¬ 
pression in other parts of the deed it was 
clear that zar-i-marhuna simply meant 
the mortgage money apart from the inter¬ 
est. In Gkumandi Lai v. Kanhaya Lai 
(3) there was a clause for redemption at 
the end of five years on payment of the 
zar-i-rahn, but in that case it seems to 
have been admitted that interest for the 
five years at the end of which the land 
was to be redeemed was a charge on the 
property mortgaged, and so redemption 
was allowed on payment of the principal 
plus interest for the period of five years 
plus interest by way of damages for six 
yeais prior to suit. 

In Jawahir MaJ, v. Raja Shah (4) it was 
held that interest was a charge on the land 
but the exact terms of the deed are not 
given in the judgment. In Radha Kishen 
v. Muhamdu (5) the mortgage was 
originally without possession, but under 

(2) [1917] 93 P. R. 1917=41 I. 0. 59. 

(5) [1919] 62 1. 0. 320. 

(4) [1902 95 P. R. 1902=21 P. Ii. R. 1903. 

(6) [1888] 57 P. R. 1888. 


the terms of the deed tlie mortgagee sub- 
sonuontly took possession in default of 
payment of intorost. At the time of re¬ 
demption he was allowed to charge in¬ 
terest for the period for which lie had 
been out of possession. This is obviously 
a different kind of case, and, unless tlicro 
is anything to tlio contrary, wo think it 
clear that in such cases interest for the 
period during which the mortgagee had 
not had possession should be added to tlie 
principal sum; Sheo Chand v. Clitinna 
(6) is a similar case. 

Bur Siugh v. Solid Sitiffh (7) is cited 
on behalf of the resi)onclents. It is tliore 
laid down that the general rule is that 
the mortgagee, in the absence of any con¬ 
tract to the contrary, is entitled to treat 
interest due under the mortgage as a 
charge on the estate. Wo fully agree 
with this dictum, but the question be¬ 
fore us is, whether in this particular 
case the deeds do not themselves provide 
for redemption on payment of the princi¬ 
pal only. Wadhoo Shah v. Miaii Fakir 
Ahmad (8) is next cited, but this was a 
peculiar case in which it was held that 
the mortgagor had been guilty of fraud 
and that in equity a fraudulent clause 
in the mortgage deed should be treated 
as non-existent and interest should be 
allowed. Counsel for the respondents 
admits that the mortgagees could have 
sued k) recover arrears of interest. It 
would have been perfectly easy for the 
respondents to have had inserted in the 
deeds that the payment of interest should 
be a condition precedent to redemption. 
It vvould have been perfectly easy to 
have made the phrase of redemption 
run: jahzarirahn sahika wazarirahn hal 
asl mai S 2 id wasul dunga fakurran kara 
lunga. We have to consider the whole 
terms of the deed and to decide, to the 
best of our ability, what the parties 
meant by those terms. It is easy to 
argue that the mortgagees could not have 
intended to allow redemption without 
payment of interest and that their omis¬ 
sion from the beginning up till now to 
recover interest by suit is a clear indica¬ 
tion that they have all along regarded 
interest as a charge on the land. On the 
other hand, had the interest been intended 
to be a charge on the land, there was no 
necessity for the mortgagor to promise 

(6) [1892] 73 P. R. 18^^ 

(7) [1894] 121 P. R. 1894. 

(8) [1909] 3 I. C. 978. 
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that ho would pay interest every year. 
It seems to us most probable that the 
mortgagor never contemplated that too 
interest charges would not be met re¬ 
gularly. and we do not suppose that he 
ever contemplated that interest and 
compound interest should be added on 
to the mortgage charge, swelling the 
original amount of the debt from about 
Rs. 0,000 to a sum which would render 
redemption extremely expensive unless 
the land was redeemed within a short 
l>oriod. We are therefore of opinion 
that the phrase “zarirahan sabika wa 
hal” in the two documents under consi¬ 
deration refers simply to the principal 
mortgage-debt and has no reference to 
interest. The mere fact that in the later 
deed the clause as to compound interest 
follows the clause as to redemption, in our 
opinion, makes no difference. It is also 
argued that the clause in the second deed 
as to payment of the money with interest 
by instalments shows that the interest 
and principal were both regarded as 
forming part of the mortgage-debt, but 
we are unable to see that the agreement 
to repay by instalments affects the in¬ 
terpretation of the clause as to redemp¬ 
tion There seems to us no difference 
between: Khan v. Kanshi Bam 

(l) and the present case except that in 
Aulia Khan v. Kanshi Ravi (1)^ there 
was only one mortgage, whereas irr the 
present case the land was first mortgaged 
with possession for a sum, the^ interest 
on which was to be set off against pro¬ 
fits, and a subsequent charge was after¬ 
wards created which was to bear in¬ 
terest. 

Further arguments were addressed to 
us with regard to post diem interest, but, 
as we have held that interest is not a 
charge on the land at all and that the 
land can be redeemed simply on pay¬ 
ment of the principal sum, nothing need 
be said regarding these arguments. We 
accept the appeal and give the plaintiff's 
a decree for redemption of whatever 
share in the mortgaged land is still owned 
by them on payment of a proportionate 
share of the principal debt, viz. Rupees 
8,937-8-0. The plaintiffs will get costs in 
both Courts in proportion to their share. 
The cross-objections are dismissed. 

r.m./r.k. Appeal accepted. 
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Shadi Lal and Martineau, JJ. 
'Mnlxh Ram and oi/j^rs”Plaintiffs 
Appellants. 


V. 


Defendants 


Harjas and another 
Respondents. 

Appeal No. 2552 of 1918, Decided on 
30th May 1919, from decree of Dist. 
Judge, Kai'nal, D/- 15th April 1915. 

Pre-emption—Waiver—Pre emptor decli^ 

ing to purchase for more than certain sum 
Sum much less than price offered—No pr®®* 
that he honestly believed price to be in excess 
of real price— He must be held to have 
waived bis right# 

A •pre-emptot who, without expressing any 
intention of enforcing his right of pre-emption, 
declines to purchase the property for more than 
a certain sura, which is much below the price 
offered, and there is nothing to show that he 
honestly believed that that price was in excess 
of the real price, or gave expression to that belief 
must be hold to have waived bis right to pro* 
cDopt, d^nd cannot enforce that right, [P 431 C IJ 

Ramanand —for Appellants. 

Manohar Lal—iov RGspondents. 

Judgment.— This appeal arises out of 
a suit for pre-emption, which has been 
dismissed by the Courts below on the 
ground that the plaintiffs must be deemed 
to have refused to purchase the property 
when it was offered to them before the 
sale to the defendant vendee, and they 
thus waived their right of pre-emption. 
The property sold consists of two-thirds 
of a plot of iand belonging to the vendor 
Harjas, and also two-thirds of a house 
owned by him ; and the price stated in 
the deed was Rs. 2,000 which both the 
Courts have concurred in holding was 
duly paid. The circumstances, which 


1 I - -1 


. ^ 1 . 1 _ T r 


of the vendee Ram Nath, are briefly as 
follows : 

Hrrjas, who is a member of an agricul¬ 
tural tribe, applied to the Deputy Com¬ 
missioner that he should ho granted per¬ 
mission to sell his land. His application 
was forwarded to the Tahsildar, who 
wont to the village and made inquiries 
from various persons who were prepared 
to buy. It appears that on 8th January 
1913 the vendee Ram Nath offered to 
nurchase the land for Eg. 1,600 ’and the 
house for Rs. 400. On 19th January the 
plaintiffs, who are the collaterals of 
Harjas, made a statement that they were 
not prepared to pay more than Rs. 950 
or Rs. 960 for both the properties, and 
declined to buy them for mere than that 
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sum. It is to bo observed that they did 
nob express any dosire that time should 
be granted to them to consider the matter 
and the Court of first instance is wrong 
in stating that the plaintitVs said they 
would consult and pay the price in four or 
five days.” A perusal of the.record shows 
that this statement was made, not by 
any of the plaintifl's, but by a person 
Sher Singh, who is not a party to this 
litigation. 

As the plaintiffs declined to purchase 
the property, the sale was effected in 
favour of Earn Nath for Es. 2,000 on 
24th February 1930. ilr. Eamanand 
for the plaintiffs contends that the 
circumstances mentioned above do not 
amount to a waiver and that the plain¬ 
tiff's bona fide believed that the price 
offered by Earn Nath was excessive, and 
that they were not bound to pay that 
price. Now upon the record there is not 
an iota 6f evidence to show that the 
plaintiffs honestly believed that the'price 
was excessive, and indeed the fact that 
Rs. 2X00 has been proved to have been 
paid by Earn Nath is a clear indication 
that the plaintiffs could not entertain a 
belief in good faith that only Es. 950 or 
Rs. 960 was the proper price. The facts 
of the case Indraj v. Brother Clement 

(1) appear to be similar to the present 
case. In that case the vendor offered 
the property to the pre-emptor before 
the sale, but the latter wanted to buy it 
for Rs. 160 and declined to give more. 
Thereupon the vendor sold it to another 
person for Rs. 235. The learned Judges 
held that the conduct of the plaintiff 
amounted to a r.efusal to purchase the 
property, and that he was not entitled 
TO pre-empt it. 

This judgment does not appear to be 
in full harmony with the rule laid down 
in Sri Kishan Singh v. Bacha Pande 

(2) , which is to the effect that a person 
having a right of pre-emption does not 
lose it by refusing to purchase the pro¬ 
perty at the price at which it is offered 
to him, because he believes that such 
price is in excess of the real price, where 
such belief is entertained and expressed 
in good faith. "We consider it nnneces- 
sary to determine whether the view 
taken in the earlier judgment or that ex¬ 
pressed in the later judgment is the correct 

~{lj^ A.I.R. 1915 All. 51=28 I.C. 272=37 All. 

2C2. 

(2) [1911] 33 All. 637=10 I. C. 626. 


one, i>iit taking tliC plaintitls' case in tliO| 
most favomablo light, wo are not pre¬ 
pared to liold that tlioy had any reason-, 
able ground for ontortainiug blie belief 
that Rs. 2,000 was an excessive price.' 
The learned vakil places Ids roliaiicO' 
upon Kurani Chand v. Ghulovi 

(3), but the facts of that case are tlistiii- 
gaishable from those of the present case. 
It is true tliat in that case the j)roporty 
iiad been offered to the i)ro-emptor for 
the price at which it was suhsciiucntlv 
sold, but the )>re.omptor protested that 
that was not its fair market value, th:it 
the price liad not l>e 0 n hxed in good faith 
and that he was projiared to enforce his 
right of pre emption in Court, ife never 
by any act or conduct w^aived his right 
of pre-emption; on the contrary, he all 
along proclaimed his intention of suing 
to pre-empt the land on wliat he con¬ 
sidered to be the proper price. The plain¬ 
tiffs in the present case simply declined 
to purchase the property for more than 
Rs. 950 or Rs. 960, and never expressed 
any intention of enforcing their right of 
pre-emption. As pointed out above, 
there is not a particle of evidence to 
show that they honestly believed tliat 
the price offered by the vendee was in 
excess of the real price, or gave expres¬ 
sion to that belief in the presence of 
either the tahsildar or any other person 
interested in the sale. Wo must accor¬ 
dingly hold that the plaintiffs are pre¬ 
cluded by their own conduct from en¬ 
forcing their right of pre-emption, and 
we therefore dismiss the appeal with 
costs. 

R.M., R.K. _ Appeal dismissed. 

(3) [1915] 74 P.R. 1915=31 I.C. 199. 
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Scott-Smith, J. 

Gurditta 2dal —Decree-holder—Appel¬ 
lant. 

V. 

Parlap Singh and oilers—Judgment- 
debtors—Respondents. 

Miso. First Appeal No. 1125 of 1919, 
Decided on 20bh January 1920, from 
order of Sr. Sub-Judge, Rawalpindi, D/- 

24th February 1919. 

Civil P. C. (1908), O. 21, Rr. 2 and 16—As¬ 
signment of decree—Inquiry as to character of 
assignment is permissible—Benamidar as¬ 
signee of judgment-debtor cannot execute 
decree. 

On an application for execution of a decree by 
the transferee thereof it is permissible to inquire 
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whether tlie Iranifei'oo really a benamidar for 
the indgmerit-dcbt'r. 

Where the transferee of a decree is found to 
be a benamidar for the judgment-debtor, the 
Court is bound by O. 21. R. 10. to refuse execu¬ 
tion in his favour : 11 I- C. 1?, Dist. ; 32 / C. 

952 and -13 1. C. 801. F-.V. LP 432 C 2] 

Sheo Xarain aiul Scicaram Singh—for 
Appellant. 

Moti Sagar, /?. -S.—for Respondents. 

Judgment. — The Punjab National 
Bank obtained a decree on 7th July 1919 
against Pariah Singh and Sant Singh, 
judgment.debtors. The decree was for 

Rs. 5,771 and subsequently Rs. 
was paid by Sant Singh. On 27th 
July 1001 the decree was ostensibly sola 
toGurdibta Mai, the 

who applied to the executing Court unde 

S 21 R. 16. Civil P. C.. for 

against Partab Singh on the 

the decree had been transferred t°^ 

assignment in writing. °a a bena- 

has held that Gurditta Maj “ ^btor 

midar for Sant Singh, pi;, 

and has accordingly rejected the appU 

cation for execution 

O, 21, B. 16, and the first 

aitta ^-.^/PrlTounsel, Mr. S^eo 

point hr^ed by ; ^uiry was permis- 
Narain. is that no as to whe- 

sible m assignee was a bena- 

^fo^ one of the'judgment-debtors. 
it appears to me that the provisions 
the law contained in the Prov. 2 
Aforesaid could be easily defeated if it 
Zls not permissible upon the application 
of the transferee to inquire whether he 
w-s really a benamidar for one of the 
judgment-debtors. Pandit Sheo Narain 
has referred to Nagendra Bala Dassi v. 
Debendra Nath (l), wherein it was held 
on the facts of that particular case that it 
was not practicable in execution proceed¬ 
ings to go behind the decree and to inquire 
whether the assignee of the decree was a 
benamidar for somebody else. That case 
is in several respects distinguishable from 
the present one. On the other hand 
in Bayyana Bamayya v. Nidamarthi 
Krishnaniurthi (2) it was held that 
O. 21, R. 2 (3), Civil P. C., does not dis¬ 
entitle a judgipent-debtor from proving 
the fact that a transferee of a decree 
jipplying for execution is merely a bena¬ 
midar of another judgment-debtor, and 

(1) 11918144 I. C- 13. 

(2) (.19181 40 Mad- 290=32 I. C. 952. 

(3) 119181 43 I. C. 801. 


it was held also that when the transferee 
was found to be such a benamidar, tbe 
Court is bound by O. 21. R- 16. to refuse 

execution in his favour. Tbe same view 
was taken by another Bench of the 
Madras High Court in the case reported 
as Chellam Chetti v.' Seem ChetH [6), 
where it was held that a person who gets 
an assignment of a decree benami for 
another is entitled to execute tlie decree 
in his own name provided he is not the 
benamidar of the judgment-debtor him¬ 
self. If he is such a benamidar it is 
clear that he cannot execute the decree, 
and it is difficult to see how the real 
facts can be ascertained without an in¬ 
quiry. I therefore see no force in the 
first point urged by counsel for the ap¬ 
pellant. As to the actual fact whether 
Gurditta Mai is a benamidar for Sant 
Singh, I have no difficulty, in agreeing 
with the finding of tho lower Court* ^ In the 
first place it is clear from Resolution No* 
22 o^ 22nd April 1911 by the Local Board, 
Rawalpindi, of the Punjab National 
Bank, that the Board recommended that 
a promissory note of Rs. 6.700 carrying 
interest at 7§ per cent, per annum 
should be taken from Sant Singh in full 
settlement of this very decree against 
Partab Singh and Sant Singh and 
of another claim against Hira bingii 
and Sant Singh. It is no doubt true 
that in a subsequent letter No. 457, 
dated 5tb August 1911. from the Rawal¬ 
pindi Branch to the Head Office, Lahore 
it was stated in para. B that the money 
of this promissory note had been ad¬ 
vanced in cash and would have noth¬ 
ing to do with the decree ; yet I am 
quite satisfied that no cash actually 
passed. It might be said that cash was 
given to Sant Singh in return for the 
promissiory note and was immediately 
returned by him in settlement of the 
claim against him. I do not however 
believe that actual cash was made 
available to Sardar Harbans Singh, son of 
Sardar Sant Singh, as is alleged. The 
entry in the account books of the Bank 

“ bv amount at the disposal of Harbans Singh 
on account of two decrees against his father 
Rs. 7,000 ” 

makes it, in my opinion, absolutely cleat 
that there was a connexion between 
this sum and the amount of the two 
decrees. The debit and credit entries 
in the name of Sant Singh and Harbans 
Singh, which are set forth in the )uag- 
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ment of the lower Court, satisfy me that 
they were mere paper entues and were 
inado in order to give ti^o transaction an 
appearanoo of reality. The statement of 
Bhagat Ishwar Das. advocate of this 
Court, is very important and supports 
the theory that Saut Singir was tlie real 
purchaser of the decree. Moreover 
Gurditta Mai has not pvoduc3d his own 
account books in which there should be an 
entry showing that he had paid cash as 
consideration for tlie transfer of the de¬ 
cree in his favour. He says tliat his account 
hooks have been lost, bub this is the usual 
excuse put forward where a party 
does not wish to produce his account 
hooks, and no evidence has been referred 
to which bears out the statement in this 
respect. I therefore am fully in agree¬ 
ment with the lower Court that Gurditta 
Mai is merely a benamidar and that Sant 
Singh is the actual transferee of the 
•decree. 

In these circumstances Gurditta Mai 
is not entitled to take out execution 
against Partab Singh, and I dismiss his 
appeal with costs. 

R.M./it.K. Appeal dismissed, 
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Petman, J. 

Ghansham Das —Appellant. 

V. 

Hindustan Bank, Ltd. —Respondent. 

Misc. First Appeal No. 1008 of 1919, 
Decided on 27bh May 1919, from order of 
Dist. Judge, Lahore, D/- 2nd May 1919. 

Companies Act(1882),S. 169 — S. 169 does 
not apply to or^er fixing remuneration of 
employee of liquidator and such order is not 
Appealable- 

Section 169 applies only to orders made in the 
matter of winding up of a company, and has no 
Application to an order fixing the remuneration 
of an employee of a liquidator; such an order 
therefore is not appeilablo LI’ 434 C 21 

Bargopal —for Appellant. 

Niranjan Parshad —for Respondent. 
Judgment. —This is an appeal under 
S. 169, Act 6 of 1882 from an order of 
Mr. Prenter, Liquidation Judge.disallow- 
ing a sum of Rs. 600 alleged by the ap¬ 
pellant to be due to him under a pre¬ 
vious order of Mr. Ellis, the then Liquida¬ 
tion Judge. Preliminary objections are 
raised that the appellant, being neither a 
creditor nor a contributory, has no locus 
standi to appeal; that Mr. Ellis bad no 
power or jurisdiction to pass the order 
■relied on inasmuch as the appellant was 
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merely an employee of the respondent and 
otherliiinidatois of (-(nnf'imiis in li(iuida- 
tion under an arrangomerifc made l)y them 
and sanctioned by the licjtiidufion Jiulge 
for the time being, and that, in any event 
Mr. Prenter’s order is a miniatorial and 
not a judicial one; that this Court cannot 
interfere in a matter purely within his 
discretion, and tliat if it is alleged that 
there has been auy broach of a contract 
on the part of the respondent the appel¬ 
lant has his remedy by suit. 

For the appellant it is co!iten<lel that 
S. 169 of the Act gives an unrestricted 
riglrt of appeal from all orders of the 
Liquidation Judge nob only in respect of 
the nature or subject-matter of tlie or^ler, 
but in respect of the person aggrieved by 
such order; that Mr. Ellis’s order was 
based on a previous order of Rai Baha¬ 
dur Damodar Das, Liquidation Judge, to 
the effect that the appellant was to re¬ 
ceive half of the respondent’s remunera¬ 
tions as Official Liquidator, that Mr. El lis’s 
order was final inasmuch as, though a 
review from his order was competent, 
such review was governed by the provi¬ 
sions of the Code of Civil Proceduie and 
the limitation of 21 days provided in 
S. 169, Companies Act of l'‘^b2; that 
therefore Mr. Prenter was not competent 
to review Mr. Ellis’s order which, in any 
case, w’as time baned, no notice having 
been served on the appellant within 21 
days; that the appellant was by virtue cf 
S. 166 of the Act executing the order cf 
Mr. Ellis; that Mr. Prenter, as executing 
Judge, had no power to question, or go 
behind that order and that the appel¬ 
lant had been appointed superintendent 
of the liquidation office direct by the 
Court and not by any private arrange¬ 
ment of the respondent and other Official 
Liquidators. 

It appears that the appellant was ex¬ 
pressly appointed by Rai Bahadur Damo- 
dar Das, then Liquidation Judge, who 
made an arrangement whereby the work 
of the Official Liquidators of several com¬ 
panies in liquidation was carried on in a 
central office and the pay of the appellant 
and other staff was made from a fund to 
which all theliquidatorscontributed. The 
Judge himself fixed the salaries. The 
‘%iain fiile” shows that on 6th July 1917 
the Judge made a long note on the affairs 
of the Hindustan Bank, and pa\a. 12 
of this note is to the effect that 
the appellant had worked well, and that 
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Mr. Printer by his oi-aer. dated 24t 

I .bi.k b... ...w, 

to make the position clear S. Ih9^ 
Companies Act ^82. does ® ‘ 

all orders that a ™ s! 

rrt%d^h5%retoid:'‘'in^he matter of 

lif .-iJing .P O. . 'lo'K 

same section. It Ellis' 

seen in the first P^^oe -4 e 

U'•• ”'l do° not "hink it is. There 
Lrf apparency no authorities^^on the 

" “pS£r^'^^-- 

tertained, P present case the 

h‘ £vr 

£ss»iff v°'” 

dismissing one of the staff. j' 

cise of power cannot be regarded as judi¬ 
cial acts or orders given in the . matter 
of the winding up of the company. Loe& 
a servant who is dismissed or has his 
pay reduced from Es. 10^ 
the right to appeal to the High Court by 
virtue of S. 169 of the Act simply he- 
cause he is an aggrieved person? Never- 
theless it is argued that the appellant, as 
an aggrieved person has the ”eht 1 
hold therefore that the order of 
was not one within the meaning of S. 169 
and that it was always open to revision 
and reconsideration, whether by himself 
or by a successor. Id bis original appli- 
cation to Mr. Ellis the appellant had 
asked that the lespondent should be 
compelled to carry out the arrangement 
come to with him by the respondent. On, 
this finding it becomes unnecessary to- 
deal with the contention that the review 
of Mr. Ellis’ order was timebarred. For 
the same reason it is unnecessary to dis¬ 
cuss the contention that by virtue of 
S. 166 of the Act the later applications 
of the appellant for payment must be re¬ 
garded as in execution of Mr. Ellis 
and that as an executing Court Mr. 
Prenter had no power to go behind tbac 

°^T^he appellant finally seeks to fall back 

on the merits of Mr Prenter 9 orde^ 

But that order is based on Z 

powers with the exercise of w 


he also holds a pow ev-of- 0 ttorrey from 
the Official Liquidators of the HindustPn 
Bank and that he intended giving the 
aiqellant a substantial reward at the 
close of the liquidation. In October 1917 
the appellant made an application to 
"Mr. Ellis, who had succeeded as Liquida¬ 
tion -ludge, in which he laid claim to 
certain pay, alUged to Ve due to him as 
Superintendent of the Central Office and 
also brought to notice that originally he 
had. in addition to other work, been 
acting under a power-of-attorney given 
him by the two Ofi;icial Liquidators of 
the Hindustan Bank, and that when Bai 
Sahib Pandit Wazir Chand. one of them 

resigned he had been ncminated by the 

creditors of the Bank as a joint 
tor, but that as an understanding ^ 
been arrived at with the approval of the 
Court, between him and the respon en 1 
the remaining liquidator whereby ® 
to continue to act under the 
attorney and receive half of t le jg_ 

dent’s remuneration, he ° claimed 

cally appointed . should be 

therefore that the 

made to carry „ ^obtained by 

He later attached a 'T-®"’°Tlamodar Das, 

him from Ear Bahadur ^Damoda^ 

which sr'PP°rted Ellis, bolding 

&th November P 33 had in- 

that Bai .E®h»a appellant a bonus of 
tended g”"”® . j there was an under- 

V°°B°tba“Ahe appellant should share 
®‘jj®“f’ap®ondent’s remuneration, wrote as 

confidered his clsims and think every 
^ m be fairly dealt with by awarding him 
^mediate bonus c£ Rs. 6C0 to be deducted 
Official Liquidator’s ultimate remu- 

This order was communicated to the 
respondent on lOth November 1917. On 
5th December 1918 the appellant applied 
to the respondent for the payment of 
the Ks 500, when respondent wrote a 
note objecting to the money coming out 
of his remuneration. The matter was 
laid before Mr. Harrison, Liquidation 
Judge, who on 7 th December ordered 
that the money was not to be paid at 
present and again on 21st December the 
same Judge wrote that Mr. Ellis order 

* so far as tbe question of tbe funds from 
it \NiU be paid is concerned, will probably have 
to be revised and the question will also have to 
be considered whether a whole-time employee 
like Gansbam Das can be paid a bouus at all. ” 

The matter was finally disposed of by 
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Courb will not intorfere, evon in tho 
oaso of juilioial orilors, unloss a gro ib in¬ 
justice has been dono. After a oonsi lo- 
ratiou of the facts, one of the 

reasons j’ivon may nob be souril, Mr. 
L'renber decide 1 that the appellant sliould 
nob be given the bonus of Us. 500, and 
with that order I refuse to interfere. U 
may be that the appellant has a remedy 
against the respon<ient based on the 
^igreement alleged, but that is a separate 
matter. I dismiss the appeal with costs. 

R.M./u.K, Appeal dismissed. 
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SHADI LiATj and LeRossignol, JJ. 

Him, —Appellant. 

V. 

SohJiun and others —Respondents. 

Second Appeal No. 2706 of 1915, Deci¬ 
ded on 15th April 1919, from decree of 
Addl. Dist. Judge, Hoshiarpur D/- 10th 
May 1915. 

Punjab Limitation (AnC6strftI Land Aliena* 
tion) Act (1900) -Scope of, indicated. 

The Punjab Limitation (Ancestral Land 
Alienation) Act contemplates ?ulv these sta sia 
which the reversioner can obtain piss'ssion of 
the estate immediately upon tho death of the 
Alienor, and does not appiy to a case in which 
the alienor died leaving a widow duriog whose 
lifetime the reversioner could not obtain posses¬ 
sion of the property alienated by the male pro¬ 
prietor. [P 4 35 0 1 1 

Tek Chand —for Appellant. 

Nand TjclI and Meher Chund 
—for Respondents. 

Judgment. —The facts of this case.are 
■set out in extenso in the judgment of tho 
Additional Judge, and the sole question 
for determination is whether the Punjab 
Liiraitiation Act of 1900 applies to a case 
in which the alienor died leaving a widow 
during whoso lifetime the reversioner 
could not obtain possession of the pro¬ 
perty alienated by the male proprietor. 
We have considered the arguments ad¬ 
vanced by the learned Vakil for the ap¬ 
pellant and are of opinion that the afore¬ 
said Act contemplates only those cases in 
which the reversioner can obtain posses- 
Ision of the estate immeliately upon the 
death of tho alienor and that it was not 
intended that that Act should apply to a 
case of this kind. This view has been 
taken in Sfiriin Bi'hksk v. Aknicid (l), 
Sohnii V habha (2), Khiali Rayn v. Gulab 
Khan (3), and Bhaga t Singh v. Sher 

(=2) tlOlOi P- R’ 1910=7 I 0. 476. 

<3) il9Lll 33 P. R. 1911.=11 I. C. 395 


Siingh (-l). but Tok Oban I contenls 

that those cisos are dis'^inguish ible ou 
tlio ground that in ovory one of thorn tho 
alionor ha I diel boforo llio aforesaid .\ob 
cane into force, by blio District Inigo 
and I now procoel to consider ttio ol»j ;c- 
tion that lias been raise I by tho pobi- 
tionors against tho vali libvof tliab or lar. 

Under O. 0, R. 13, a Court can restore a 
suit only wlien tlie Court is satislied that 
the defendaut was prevented liy any 
sufUcieut cause from appearing when the 
suit was called on for hearing. It is re¬ 
markable that the leirnel Judge in his 
order come'? to no finding whatsoever 
with respect to the cause of non-appeir- 
ance of the defendant. There is not a 
syllable in the whole order, whicli would 
give any indication as to why the defen¬ 
dant was prevented from appearing on 
that day, because that and that alone 
would give the learned Judge jurisiiction 
to interfere with tho decree passed by 
Mr. Liihiri on 2oth March 1919. The 
learned Julge does nob seem to have ap¬ 
preciated that he was dealing with an 
application under O. 9, R. 13, an 1 not 
dealing with an appeal against the decree 
of the Munsif. llis whole order deals 
with tho propriety of the Mansif’s decree 
an I not with blie only point that he l\ad 
to consider, i. e., the sulliciency of cause 
(or defenilant’s non appsiirance. Hisorder, 
therefore must be set aside on that ground. 

I however proceed to examine further 
the learned Judge’s order. The learned 
Julge has assumed that the defendant 
was actually present with his witnesses, 
when the suit was deci le! exparte. 
Where the learned Juigo gets this from, 
it is difficult to understand, because if 
the defendant and his witnesses were 
present, the case could not have been 
decided ex parte and there could be no 
application under O. 9, R. 13. There¬ 
fore in ray opinion, the learned Judge 
acted entirely beyond his jurisdiction bo 
hold in one breath that the defendant and 
his witnesses were present when the case 
was decided and in the same breath to 
hold that he was restoring the suit under 
O. 9, R. 13. It is conceded before me 
that the learned Judge is clearly in error 
on this point, bub this is, however the 
only ground on which he has restored the 
suit. Tne order is therefore ba I also on 

(4) A. I. R. 1914 Lih. 452=21 I. C. 212=29 
P. R.1914. 
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the groun.l thfit the learned Judge deci¬ 
de! the case upon a giouni which had no 
existence. 

I am, however reminrled of my powers 
under S. lid, Civil P. C. and it is res- 
pcctluily urged that when there was no 
defect of procedure, but the Judge came 
to wrong conclusions on law and fact, 
this Court will not interfere in exercise 
of its ])Ow ers under revisional jurisdiction. 
If I had been of the opinion that the 
leirnel Judge had gone wrong in weigh¬ 
ing evidence or had taken an erroneous 
view on any question of law, I would 
have no doubt agreed with the learned 
Vakil appearing on behalf of the opposite 
jjarty. But w here I find that the very 
basis whicli would give the Judge juris¬ 
diction to restore the -suit did not on hi» 
own order exist, I could nob only interfere 
unlcr S. 115 , Cl. (c), bub under S. llJ. 
(a). In inv opinion it was a wrong ex¬ 
ercise of jurisliction and also in the ex¬ 
ercise of jurisdiction an illegality was 
committed by the lower appellate Court. 
The authorities that have ® 

the learned vakil for the 

in my opinion have no application %vha^ 

soever to the facts of the presen case I 

therefore make this rule 

charge the order passed by the Disti ict 

T rinfod 9th August 1919, restore the 

order of theMunsif, dated lOth May 1919, 
refusing to set aside the ex parate decree 
and I allow hearing foe one gold mohur. 

■R m./b K. Rule made absolute. 
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Sn.ADI tiATe AND MARTINEAU, JJ. 

Manohar Lai Mahahir Pershad, Delhi 
—Plaintiff-Appellants. 

V. 

Jai Narain Bahu Lai of Delhi De- 
endant—Respondents. 

Letters Patent Appeal No. 17 of 1920, 
Decided on 23rd February 1920, from 

order of Abdul Raoof, J. ^ 

(a) Civil P. C. (1908), S 151—Court hasin- 
herent power* to act ex debito justitiae to 
do real justice. 

The Civil Procedure Code is not exhaustive 
and the Court possesses inherent powers to act 
ex debito justitiae in order to do that real and 
substantial justice for the administration of 
which alone it exists. IP 437 C 21 

(b) Civil P. C.(1908). O. 39, Rr. 1 and 2— 

Word “ injury ” means Act contrary to law 
—Forexercise of discretionary jurisdiction 
strong case mu*t be made out—Temporary 
injunction can be granted only when it is 


shown to be appropriate and in its absence 

irreparable injury may result. _ 

Tbe word '■ injury ' in R. 2 (1). O- 
an act which is contrary to law. L-t • 

A person asking tbe Court to exercise its dis¬ 
cretionary j-jrisdictioa must make out a strong 
case and must show that there is no other 
remedvopen to him by which he can protect 
himself from the consequences of the iojar> 

To justify a temporary injunction the plaintiff 
must show not only that an injunction is the 

appropriate relief, but that unless the defendaot 

is restrained forthwith by a temporary 

tion, irreparable injury or ^°®^°^®°\®“Xcided 
result to the plaintiH before the suit 

on the merits ’ 

Uoti Sugar— ioT Appellants. 

Sheo Narain — for Respondents. 

Judgment.— The question of law 
raised on this appeal is one of some im¬ 
portance to the commercial community. 
The plaintiff, who is the appellant before 
\is, enter© 1 into a contract with the^ de¬ 
fendant for the purchase of certain piece- 
goods which were to be imported 
Europe and to be delivered at Delhi. The 
indent, which embodied the terms of the 
contract, contains a clause providing for 
a reference to the arbitration of two 
European merchants at Karachi of any 
dispute arising under the contract. It 
appears that the defendant offered to 
deliver goods to the plaintiff which the 
latter declined to receive, with the result 
that the former sold the goods in the 
market at the plaintifl a risk and then 
after nominating an arbitrator called 
upon the plaintiff to appoint a second 
arbitrator in accordance whth the terms 
of the contract. The plaintiff however 
declined to comply with the request and 
the defendant thereupon nominated also 
the second arbitrator in exercise of the 
autliority conferred upon him by the 
arbitration clause. 

The plaintiff has brought the action, 
which has given rise to tliis appeal, for a 
declaration that he is not bound by the 
alleged contract, and also for a permanent 
injunction restraining the defendant from 
proceeding with the arbitration proceed¬ 
ings. The grounds, upon which the 
plaintiff seeks to impeach the contract, 
are : (l) That the offer mad© by the 

plaintiff was accepted by the defendant 
subject to a condition, which conditioD 
was never assented to by the plaintiff. 
The acceptance being a qualified one, no 
complete contract came into existence. 
(2) That the plaintiff’s consent to the 
contract was induced by a representatioQ 
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that tha j*oo‘4s wouM bo iinportot from 
Europo, which reprosentation was false 
to tlio haowlejge of the defendant. 

After instituting the salt as described 
above, the plaintilT ma3e an application 
for the grant of a temporary injunction 
restraining the arbitration proceedings 
pending the decision of the suit. The 
trial Court granted the prayer subject to 
the plaintiff furnishing security to the 
extent of the damages claimed by the de¬ 
fendant for the breach of the contract, 
hut its order granting the injunction has 
been discharged by Abdul Raoof sitting 
in Chambers. We have before us an ap¬ 
peal under the Letters Patent from the 
judgment of the leartied Judge, and the 
question for determination is whether in 
the oircumstances narrated above an in¬ 
terim injunction restraining arbitration 
proceedings should be granted. It is con¬ 
tended on behalf of tbs respondent that 
the jurisdiction of the Court to issue a 
temporary injunction is circumscribed by 
the terms of Rr. i and 2, O. 39, and there 
can be no doubt that, if this contention 
is correct, the appellant has absolutely 
no case. Ex concesso R 1 has no bear¬ 
ing, and R. 1 postulates that there must 
be before the Court a suit for restraining 
the defendant from committing a breach 
jof contract or other injury of any kind. 
The word *' injury ” means an act which 
is contrary to law, and we cannot hold 
that the defendant, in invoking the assis¬ 
tance of the arbitrators to settle the dis¬ 
pute, is committing any act which is 
contrary to law. 

The view taken by Russell, J., in the 
Bombay case of Jairamdas Ganeshdas v. 
Zamonlal Kissorilal (l) favours the con¬ 
tention of the respondent, but this view 
was not accepted in a subsequent Bombay 
case, Uderam Kesaji v. Hyderally Abdul 
Karjum (2) by Macleod, J., who adopted 
the rule laid down by the Calcutta High 
Court in Bash Behary Dey v. Bhoioani 
Churn Bhose (3) and Mungle Chand v. 
Gopal Bam (4) that the powers of the 
High Courts to grant a temporary injunc¬ 
tion are not confined to the terms of 
Rr. 1 and 2,, and that these Courts have 
inherent powers under their general 
equity jurisdiction to grant such an in- 

(1) [19031 27 Bom. 85'^. 

(2) [19091 33 Bom 469=x8 I. 0. 990. 

(.3) [19071 94 Cal. 97. 

(4) [1907] 34 Cal. 101, 


junction indepondontly of the provisions 
of the Code. 

These rulings l»o\\over deal witli the 
jurisdiction of tho High Court on tlie ori¬ 
ginal side, and it is clear tliat tho threo 
High Courts at Calcutta, Bomljay and 
Madras, having in the exercise of tlioir 
original jurisdiction inherited all the 
jurisdiction and powers of the Supreme 
Courts, can exercise powers similar to 
those of the Courts of oiuity in England. 
Other High Courts anl Courts subordi¬ 
nate to High Courts do not however pos¬ 
sess the same jurisdiction, hut it was 
l^ointed out, even when tho old Civil, 
Procedure Colo was in force, that the^ 
Code was not exhaustive and that the; 
Court possesses an inherent power to, 
act ex dobito justitiae in order to do that| 
real and substantial justice for the ad-| 
ministration of which alone it exists: 
vide inter alia Iluhum Chand Boid v. 
Kamalaiiand Singh (5), This principle 
now linds expression in S. 131, of the new 
Civil P. C., which enacts that nothing in 
the Code shall be deemed to limit or other¬ 
wise aftect the inherent power of the 
Courts to make such orders as may he 
necessary for the ends of justice or to 
prevent abuse of the process of the 
Courts. 

We are however not satisfied th\t the 
appellant has succeeded in establishing any 
ground which would warrant our inter¬ 
ference with the judgment of the learned 
Judge in Chambers. In Kitts v. Moore 
(6) the Court of appeal no doubt held that 
the Court has jurisdiction to interfere by 
injunction to restrain the defendant from 
proceeding to arbitration, where an action 
has been brought impeaching on equitable 
grounds tho instrument containing the 
agreement, for reference. But as pointed 
out by the learned Judge in Chambers, 
the main ground, upon which tlie plaintiff 
olaims relief against the defendant, is that 
there was never a contract between the 
parties. Now tht Courts, while gx-anting 
a tempoi'iry injunction to restrain arbi. 
tration proceedings in a case in which 
the contract containing the arbitration 
clause is impeached on equitable grounds 
such as fraud or misrepresentation, have 
declined to exercise their power where 
the plaintiff’s case was that the matter 
sought to be referred to arbitration was 
not covered by the arbitration clause 

' (5)1.1965]“sTCaTTg^TT 

(6) [1895] I Q. B. 253. 
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nlthough such arbitration proceedings 
may be fvUil© and vexatious, vi'le 
LomlonBu. Co. v. Great Northerii Bu. 
Co. (7), The principle of this judgment 
has been applied by the Calcutta High 
Court to a case in which the existence 
■of the contract itself was denied, see 
Sardarmu'l Je'^raj v. Agar Chand 
Alahata, & Co (8). In the same volume 
of the Calcutta Weekly Notes there is a 
judgment of a Division Bench of that 
Court reported at p. 258 \Saij Nath v. 
Mansukrai Panna TjaU{^)\/'^n which the 
contract was attacked on the ground that 
the transaction embodied therein was a 
gaming and wagering transaction, and 
consequently the clause relating to arbi- 
tration was void. The learned -Tudges 

declined to apply to that 

in Kitts V. Moore (6), holding that it was 

not a question of attacking the contract 

upon an equitable ground. 

The principle of law is firmly estab¬ 
lished that a person asking . 
exercise its discretionary jurisdiction must 

make out a strong case and 
that there is no other remedy ^ 
him by which he can protect himself 
from the consequences of the injury com¬ 
plained of. Now the learned Judge points 
out that the plaintiff will have an op¬ 
portunity to contest the award, if the 
defendant seeks to enforce it by asking 
the Court to pass a decree in accordance 
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priate relief, but that unless the defen¬ 
dant is restrained forthwith hy a tempo¬ 
rary injunction, irreparable injury or in¬ 
convenience may result to the plainti 
before the suit is decide 1 upon the merits. 
This requirement the plaintiff has failed 

to establish. 

We see no adequate ground to ai^aenc 

from the conclusion of Abdul Raoof, T. and 

dismiss the papeal with costs. 

r.m./R.k. Appeal dtsmtssed. 
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Abdul Kaoof, J. 

Ilahi Bakhsh and anoi/ier—Defendants 
—Appellants. 

Jawinda Mai and another Plaintiffs 

“secXd Appeal No. 1913 of 1919 Deoi- 
gad on 19th December 1919, from decree 
of Xt Judge. Multan, D/- 6th March 

P. C. (1908), O. 41. R. 22-Cro..- 

objection* againtt per*on not parly to appeal 
cannot be urged. 

Plaintiffs sutd two defendants for recovery of 
a certain sum alleged to fo due on book accounts 
and obtained a decree ag-.in«t defendant 2 alone 
who appealed impleading tbe pla^utl^^ alone as 
respondents. The plaintitTs filed cross-objections 
and in their memoraudum of objections implo¬ 
ded defendant 1 abo among the respondeuls. No 
notice was however issued to him. The appellate 
Court pa«?ed a d*'creo making defendant 1 jointly 
liable with defendant 2. Atainst his decree defen- 
JX ^ ^ 1 f A r A aDDe^l to the rilRU 


therewith. 

further, the plaintiff can appear before 
the arbitrators under protest and raise 
such objections as are open to him. We 
are not impressed by the argument ad¬ 
vanced by Mr. Moti Sagar that, as the 
refusal of temporary injunction would 
render the relief as regards jiermanent 
injunction abortive, the Court should 
stay arbitration proceedings pending the 
decision of the suit. This contention, if 
accepted w’ithout any qualification, would 
amount to this: A plaintiff has only to 
include in his plaint a prayer for a per¬ 
manent injunction, however unfounded 
that praver may be, and the Court is 
bound to restrain the defendant from 
proceeding with the arbitration. The 
sound doctrine applicable to cases 
of this kind is that to justify a tempo¬ 
rary injunction,'tlie plaintiff must show 
not onlv that an injunction is the appro- 

1 Q B. D. 30. 

18) LlOlO 52 I. C. 633. 

(0) UOl'Jl 4’J I. C. yc3. 


Court: » 4 

Held', that as defendant 1 was no party to tno 

appeal no cross objection under O. 41, R. 22 
Civil P C. could bo entertained against him and 
the lower appelUte Court was not justified in 
pa«^sioga decree against him. 39 Z. T. 062 and 

I 9 /. r Gio, fWf. ■ li>4iocn 

(b) Civil P. c (1908). o. 41. R. 33—Court a 

powers under R 33 are discretionary—Failure 
of litigant to avail hioiself of ordinary remedy 
—Court ahould not give him relief. 

The powers given by O. 41, B. 33, are discre¬ 
tionary andno Court would be justified in making 
use of a rule to pass a decree in favour of a 
litigant who has failed to avail himself of the 
ordinary remedy by way of appeal. IP 440 C IJ 
Muhammad Husain —for AppoH^nf-s* 
Har Gopal —for Respondents. 
Judgment. —The plaintiffs in this case 
brought a suit on hahi account against 
(l) Ilahi Bakhsh, and (2) gadar Bakhsh 
on the following allegations: 

A balance for Rs. 615 was struck m 
19il which was signed both by defend¬ 
ant 1 and defendant 2. Again in l91o * 
balance of Rs 1.100 was struck and was 
signed by defendant 2 alone. Adding to 
it certain other items the total amoun 
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claimed was Bs. 1,469. Id defence defen¬ 
dant 1 pleaded that the account in reality 
concerned defendant 2 alone and that ho 
had put down his signature only as a 
\Yitness. The Court of first instance after 
a review' of the evidence held that defen¬ 
dant 1 was not liable and that the debt 
was due from defendant 2 alone. Objec¬ 
tions were taken to some of the items in 
the account by defendant 2 which were 
partially allowed, and eventually a decree 
w’as passed in favour of the plaintifis 
against defendant 2 for the sum of Rupees 
1,107. Against this decree defendant 2 
preferred an appeal impleading the plain¬ 
tiffs alone as the respondents in the case. 
The plaintifis. respondents then filed ob¬ 
jections under O. 41, E. 22, Civil P. C. 
relating to a sum of Rs. 312 with respect 
to which the claim bad been disallowed 
by the Court of first instance. In the 
memorandum of objection Qadar Bakhsh 
defendant 2'is mentioned as the defend¬ 
ant.appellant and among the respondents 
are mentioned the plaintiffs and also 
Ilahi Bakhsh, defendant I. On this peti¬ 
tion of objections notice was ordered to 
go to the appellant. No notice was ever 
given to defendant 1. This fact was 
admitted by the learned vakil who ap¬ 
peared in this Court for the plaintiffs. 
The lower appellate Court after consider¬ 
ing the appeal and the objections came to 
the conclusion that Ilahi Bakhsh and 
Qadar Bakhsh were jointly indebted to 
the extent of Rs. 615-7-9. The decree 

was passed in the following terms: 

"It is ordered that Ilahi Bakhsh aud Qadar 
Bakhsh are joioily indebted to the extent of 
Bs. 616*7*9. Qadar Bakhsh is indebted to the 
extent of Bs. 782 [Bs. 1,469 deducting Hs 
Jfaoli (after balance of Bs l.lOO;, Bs. 200 profit 
on wheat, Bs. 110 interest Bs 212*6*0 disallowed 
Bs. 92 Jboli items (after balance of Bs. 616 but 
before balance of Bs. 1,100), Bs. 86 miscalcula¬ 
tion plus> interest Bs. 66 thereon from the date 
of the second balance to the date of the institu¬ 
tion of this suit at six per cent, per annum. The 
decree will therefore be against Qadar Bakhsh for 
this sum and may be executed against Ilahi 
Bakhsh to the extent of Bs. 615, the decree being 
joint against both the defendants to this extent. 
But before the plaintiffs can execute the decree 
against Ilahi Bakhsh, they must pay full Court- 
fee on their cross-objection which prays for relief 
to the extent of Rs. 1,469*1*0. The parties to 
pay their own costs in appeal." 

Against this decree Ilahi Bakhsh defen¬ 
dant 1, has preferred the present second 
appeal to this Court, and it has been 
contended on his behalf that having 
regard to the fact that he was no party 
to the appeal no objection under O. 41, 


R. 22. could bo Gnt ertained against him 
ond tliat the lower appelhUe Ci)uit was 
not justified in jiassing a decree against 
him. In support of this contention Mr. 
Muhammad Hussain, the learned vakil 
for the appellants, has relied on tlie case 
of B/iIisJii Bindesivari Prasad v. Dhe- 
ninder Das (l) decided by the I’nlna 
High Court and reported in 39 /. C. G()2. 
In the head-note attached to the report 

the law on the point is stated thus: 

“In an appeal by one of two defendants Iho 
respondent is not entitled to raise a cross-objec¬ 
tion which is directed against the defendant who 
is not a party to the appeal.’’ 

Tlie jmlgment reported is very brief, 
but it does appear that tlie learned Judges 
intended to lay down the rule stated 
above. The cross-objeotiion was raised in 
an appeal in execution proceedings. There- 
were two judgment-debtors and against 
an order made’in execution proceedings- 
one of them appealed and the decree- 
holder filed a cross-objection, aud the 
learned Judges made the following remark 
which is the basis for the head-note: 

"The decree-holder filed a cross-objection in 
which be chelleuges 'the decision of the Court- 
witb regard to the liability of Harihar, but as 
Bindeswari is the appellant a cross-objection, 
which is directed against Ilaribar is not admis¬ 
sible. Harihar is not a party to this appeal." 

He has also relied upon the decision in 
the case of Nga Tin v. Nga Saw (2) 
given by Saunders, A. J. C., of the 
Upper Burma Judicial Commissioner’s- 
Court, and reported at p. 610, Vol. 29 of 
the Indian Cases. The facts of that case 
were very similar to the facts of the pre¬ 
sent case. In that case the plaintiff sued 
two defendants to recover Rs. 124, the 
balance of a sum advanced for the pur¬ 
chase of plantains, and obtained a decree 
against defendant 2. Defendant 2 appealed. 
The plaintiff in the appellate Court- 
filed cross-objections in which be claimed 
a decree against defendant 1 and the 
lower appellate Court gave plaintiff a de¬ 
cree against him. It was objected in that 
case that the plaintiff was nof^entitled to 
be heard under O, 41, R. 22, Civil P. C.. 
The learned Judge at p. 611 made the 

following observation: 

It seems clear that if it bad beou intended that 
0. 41, R. 22, should give a respondeat an oppor¬ 
tunity to take a cross-objection to the decree not 
only as against the appellant but as against all 
the other respondents, this intention would have 
been expressed unequivocally. But in tbe pre¬ 
sent case tbe applicant was not even a respon¬ 
dent in the appeal. He had successfully contested 

(1) 19171 39 I. C. 662. 

(2) [1915] 2 U. B. R. 53=29 I. C. 610. 
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plaintift’s claim ia the first Court and bnd not 
been made a party to the appeal until the plaiu- 
tiil attempted to make him a party by filing a 
cro^s-objeclion. It is clearly unreasonable in a 
•case where a plaintiff had sued two defendants 
who bad no common ground of defence and has 
been successful against one only, and where that 
■defendant appeals, that the plaintiff should be 
heard in the same appeal to prove his case 
against the other defendant." 

These observations fully apply to the 
facts of tlio present case. Tlie ground of 
j lefence by the two defendants in the pre¬ 
sent case was in no sense common and^ it 
cannot be contended that on the hearing 
of the appeal of defendant 2 any question 
could have arisen for a decision between 
Ithe co-defendants. Defendant 1 had 
totally denied his liability and defen¬ 
dant 2 had acknowledged his sole liabi- 

litv No question of equity between the 
two defendants therefore could have 
erisen. The learned vakil for the plain¬ 
tiffs-respondents has argued that a refe¬ 
rence to the provisions of O. 41 K 

Cls. ( 3 ) and ( 4 ), would show that the 

legislature intended to allow ° L " 

tiZn to be taken against 
suit, whether he was “ 3 and 4 

peal or not. I do -‘^‘^"'l^teiprftaTion. 
are capable , relied on the 

The learned vakil has33, relating 

new Court'of appeal and has 

the lower appellate Court 
argued th the law to pass a 

was gt aefendant 1 under the pro- 

decree rule. The illustration ap- 

visions o he rule appears against 

thU contention. It was held by the Cal¬ 
cutta High Court in the case of Kishum 
Chand Bhuturia v. Ghane Muhaynmad 
Saha ( 3 ): 

“that R. 33, O. 41 is very widely exprespcd, 
but it should not be applied so as to enable a 
party litigant to iguore the other provisions of 
the Code or the provisions of statutes like these 
which relate to limitation or payment of court* 
fees." 

Even if R. 33, be applicable to a 
case of this nature, which is very doubt¬ 
ful, the powers given under it are of a 
discretionary character and no Court 
would be justified in making use of that 
rule to pass a decree in favour of a liti¬ 
gant who has failed to avail himself of 
■the ordinary remedy by way of an appeal. 
The plaintiffs could have filed an appeal 
within the statutory period of limitation. 
They did not choose to do so and they 
filed their cross objections on 1 st October 

(3) L1917] 38 I. C. ^ 1 . 


1913 long after the period for appealing 
had expired. The learned vakil for the 
plaintiffs then argued that it was open 
to the lower appellate Court to have add¬ 
ed defendant 1 as nparty to the appeal 
and in order to enable the plaintiffs to 
urge their objections the lower appellate 
Court ought to have made him a^ party. 
In my opinion there is no force in this 
contention. He has relied on Bishun 
Chum Hoy Chowdhry v. Jogendra Nath 
HoyM^Fattvia Bibi v. Ham Narain 
Sa'hu (o) and Abdul Ghani.v. Muhammad 
Fasih ( 6 ). but none of the oases has any 
bearing on the facts of this case. I must 
therefore accept this appeal and aside 
the decree of the lower appellate Court aa 

against defendant 1 , the appellant before 
me and I order accordingly. The appellant 
wil’l be entitled to his costs. The appeal 
on behalf of defendant 2 challenges find¬ 
ings of fact recorded by the lower appel¬ 
late Court with which I am unable to in¬ 
terfere. I accordingly dismiss the appeal 
of defendant 2 with costs. 

r.M./h.K. Order nccordirigly. 

” (4) 113991 26 C>4l.' 114. 

(5) L19181 40 All. 5.30=51 I. C. 640. 

(6) L1906] 28 All. 95. 
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Sital and another — Accused — Peti¬ 
tioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 1033 of 191», De¬ 
cided on 24bh November 1919, against re¬ 
port of Sess. Judge, Kainal, D/- 5th 
August 1919. _ , 

Criminal P. C. (5 of 1898). S 107 - Order 

to furnifh security— Security bond i» not 
forfeited by instituting suit about subject- 
matter of dispute. 

A person boand over under S. 107 to keep the 
peace is not debarred from instituting a civil 
suit to enforce his rights in respect of the subject- 
matter of the dispute, and the institution of such 
a suit does not involve the forfeiture of the 
cecurity bond be was required to furnish. 

IP 243 C 1] 

Daulat Ham —for Petitioners. 

Suyidar Das for Govt. Advocate for 
the Crown. 

Facts appear from the following judg¬ 
ment ol the Sessions .Judge; 

There was a dispute between tho 
Hindus and Mahomedans of Gharuanda 
as to slaughter of kine. The Deputy 
Commissioner of Karnal passed an order 
on 3rd October 1918 forbidding the 
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-slaughter of klne except in a place licensed 
by him. The Hindus objected to the 
location of the new slaugliter.house 
licensed by the Deputy Commissioner on 
the ground that it was close to the road 
leading from their village to Gharuanda 
and to the Railway Station. The Com¬ 
missioner of Ambala in his order, dated 
31st December 1918, found this objection 
to be justified, mentioning that the site 
of the new slaughter-house being only 
about 100 yards from the Grand Trunk 
Road, it was prominently under the eyes 
of the passers by on the road. He 
ordered that the slaughter-house should 
be moved to field No. 2945, which be¬ 
longed to Shamilatdeh and was in posses¬ 
sion of Nawab ijulfikar Ali Khan whose 
estate was under the Court of Wards. 
The Deputy Commissioner, in compliance 
with this order, directed the Mahomedans 
to make the slaughter-house in a corner 
‘Of Khasra No. 2975, for which they 
would have to pay rent at 8 annas per 
annum. Before this order was passed, 
■seven Hindus, namely, Suraja Mai, Sital, 
Chhattar, Latoor, Mani Ram, Chittar 
and Risal Singh, were placed on security 
under S. 107, Criminal P. C., by Ohaudhri 
Niamat Khan, Magistrate, Ist Class, on 
^9th October 1918 to keep the peace as 
directed by the District Magistrate, -who 
afterwards refused to interfere with that 
order on the ground that it was under 
his orders that this security was taken 
<3n llth December 1918. 

An application for revision of this order 
was made to me, which I rejected on 
14th February 1919; holding that if the 
District Magistrate had failed to exercise 
his revisional jurisdiction under S. 125, 
Criminal P. O., because the prosecution 
was started under his order, the appli- 
cants can move the Chief Court to trans- 
for their application for revision under 
S. 125, Criminal P.O., they had made to 
the District Magistrate to some other 
Court. In the meantime, some of the 
Hindu proprietors of the village, among 
whom wore Sital and Ohhittar Singh 
(from whom security under S. 107, 
Criminal P. 0., had been taken as men¬ 
tioned above), filed a civil suit against 
the Mahomedans alleging that the land 
in Khasra No. 2945 was shamilat pro¬ 
perty which was owned by the pro¬ 
prietors of the village, and that defen- 
■dapta in collusion with Nawab 2ulfikar 
Ali Khan were making a slaughter-house 
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without tlio consent of the other pro¬ 
prietors which tlioy had no right to do, 
and it was prayed tlio flofendants be res¬ 
trained from erecting any buildings in 
Kliasra No. 2945 and should restore it to 
its former condition. The defendants 
then applied again to the Deputy Com¬ 
missioner. protesting against the tem¬ 
porary injunction which was issued pen¬ 
ding trial of the case. The Deputy Com¬ 
missioner advised the defendants that 
they should represent to the civil Court 
that the land on which they were building 
had been in possession of Zulfikar Ali 
Khan under the Court of Wards and 
that they were building on it by order 
of the Commissioner passed under the 
rules notified under the Punjab Laws 
Act: vide the order of Deputy Com¬ 
missioner, dated 13th February 1919 
passed on the back of the defendants, 
application which is on the record of the 
civil case. 

The Deputy Commissioner at the same 
time issued notice under S, 514, Crimi¬ 
nal P. C., to Sital and Chittar, who 
were two out of eight plaintiffs in the 
civil suit, and their sureties to show 
cause why their bonds taken under 
S. 107, Criminal P. 0., should not be 
forfeited because they had done an act 
which would probably cause a breach of 
the peace in that they had brought a 
civil suit to prevent the Mahomedans 
of Gharuanda from killing kine in the 
very place which, with their consent, 
was selected by the Commissioner for the 
slaughter-house. On 8th March 1919 
these two men appeared before the De¬ 
puty Commissioner, who put the follow¬ 
ing question to them: 

Q. You are on security to do nothing 
in the matter of kine killing to cause a 
breach of the peace. You appealed against 
an order of mine as to the site of the 
slaughter-house and the Commissioner on 
the spot selected another site to rpeet 
your wishes. Now you have brought a 
suit to stop building of the slaughter¬ 
house on this site and so have greatly 
annoyed the Mahomedans, who have 
alrealy had to build two slaughter-houses. 

In answer, it was stated by these men 
that the Commissioner did not select the 
site in their presence and that they had 
only heard that the Commissioner had 
passed an order rejecting their appeal. 
They further stated that they were 
willing to withdraw from the suit. Ano- 
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ther question was put to them whether 
they were w’illing to pay the Mahome¬ 
tans their costs. In answer to it they 
stated that they were poor men and more¬ 
over they were not able to induce others 
to withdraw. The sureties were also 
asked to show cause why the security 
furnisiied by them should not be forfei¬ 
ted, as Sital and Chittar had done an act 
likely to cause the Mahomedans to break 
the peace, in bringing a suit to stop 
the construction of the slaughter-house. 
The reply to this question was that there 
was no danger of a riot and they were 
ready to give up the case. The District 
Magistrate, without taking any evidence 
or ^allowing the sureties of the persons 
against whom an order under S. 107, 
Criminal P. C., was passed, an opportu¬ 
nity to produce evidence in their de¬ 
fence. held that the bonds were liable to 
forfeiture and ordered the recovery of 
Bs. 500 each from Sital and Chittar and 
their sureties. In his order, dated 8th 
March 1919. he has also referred to the 
arguments that to bring a civil suit is a 
perfectly legal action and cannot be a 
ground for forfeiting the bonds taken 
under S. 107, Criminal P. C,. but he 

has met this argument by saying that 
neither the Criminal P. 0. nor the bond 
itself says that the act guarded against 
must be an illegal act, but on the other 
hand the persons placed on security to 
keep the peace are bound not to do any 
act which may probably occasion a breach 
of the peace. He expressed his surprise 
that the bringing of the civil suit did not 
cause a breach of the peace. He further 
mentioned that if the suit had been for 
possession, there might have been some- 
thing to say for the Hindus, but a suit 
for an injunction is just as iirovocative as 
standing round the field and preventing 
the Mahomedans in that way. He was 
of opinion that the Hindus had just com¬ 
mitted the very act to prevent which 
they were put on security, namely, in¬ 
terference with the authorized slaughter 
of kine. These wore the reasons given by 
him in support of his order forfeiting the 
bonds under S. 514, Criminal P. C. 

An application for revision of this 
order has been presented on behalf of 
Sital and Chittar whose bonds have been 
forfeited to the extent of Rs. 500 each. 
The grounds of the revision are that the 
proceedings of the lower Court were quite 
irregular and contrary to law and there 
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had been no infringement of any of the- 
terms contained in the bond. It is fur¬ 
ther urged that there was no apprehen¬ 
sion of breach of the public tranquillity, 
and that to bring a civil suit was a per¬ 
fectly legal action and there could be no 
apprehension of a breach of a peace by it. 

The Public Prosecutor did not address 
any arguments in support of the order 
of the District Magistrate, but confined 
himself to the statement that the reasons 
given by the District Magistrate for for¬ 
feiting the bonds were sufficient. In 
answer to my question he out a sorry 
figure by trying to justify the order, and 
though he had to admit that the mere 
filing of a civil suit for a declaration of 
a civil right may not amount to an act 
likely to disturb the peace, it may be 
attended by other consequences as men¬ 
tioned in the order of the District Magis¬ 
trate which may lead to a breach of the 
peace. As a matter of fact, the District 
Magistrate has referred to no other 
circumstances except the mere filing of 
the civil suit, and there is absolutely no 
evidence from which any such inference 
may be drawn. 

I am clearly of opinion that the order 
of the District Magistrate cannot bo 
maintained, as the mere filing of the suit 
cannot by any stretch of language be held 
to be a wrongful act that may probably 
occasion a breach of the peace or disturb 
the public tranquillity, on which grounds 
alone security is taken under S. 107, 
Criminal P. C. The facts mentioned in 
the order of the District Magistrate and 
referred to above speak for themselves, 
and I would accordingly recommend 
that the order of the District Magistrate 
passed under S. 514, Criminal P. C, for¬ 
feiting the bonds of Chittar and Sital to 
the extent of Rs. 500 each may be set 
aside. 

Order. —The facts of this case are 
very fully given by the learned Sessions 
Judge. There was a dispute between 
the Hindus and Mahomedans of Gbarn- 
anda regarding the location of a slaughter¬ 
house fcr the convenience of the latter. 
A site h^d been selected by the Deputy 
Commissioner, but on appeal by the 
Hindus the Commissioner visited the 
spot and decided on another site. Mean¬ 
while certain of the Hindus were bound 
over under S. 107 to keep the peace. Go 
the passing of the Commissioner s order 
seven of the aggrieved Hindus brought a 
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civil 8uifc for an injunction to stay fur¬ 
ther building. On this the Deputy Com¬ 
missioner in his capacity as District 
Magistrate called upon two of them to 
show cause why their bonds sliould not 
l)e forfeited inasmuch as their conduct in 
instituting a suit for an injunction was 
extremely provocative to the Mahome- 
dans. After a summary hearing he found 
their bonds liable to forfeiture and 
ordered the recovery of Rs. 500 each 
from them. The Sessions Judge referred 
this case on the revisional side with a 
recommendation that the District Magis¬ 
trate’s order bo set aside. 

The District Magistrate admitted the 
Hindus were guilty of no wrongful act 
in instituting a civil suit. He held that 
their action was nonetheless provocative 
and likley to cause a breach of the peace- 
His order plainly cannot be upheld as 
the Hindus were acting within their 
rights, and it is clearly not the intention 
of the legislature to prevent persons, 
even though bound over under S. 107, 
from seeking to enforce their rights in 
civil Courts; otherwise the result would 
be that no person so bound over would 
be able to institute a civil or criminal 
proceeding without endangering the for¬ 
feiture of his bond. Any person pro¬ 
ceeded against civilly or criminally is 
always annoyed, and a case could always 
be made out for forfeiture of a bond. On 
the facts, as found by the Distrct Magis¬ 
trate, it appears to me that he ought to 
have put the Mahomedans on security 
under S. 107, as he feared that they 
might take violent measures against the 
Hindus and not vice.versa. I accept the 
application for revision and set aside the 
order of the District Magistrate. Any 
amounts recovered will be refunded. 

r.M./r.K. Application accepted, 
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Bam Battan and others —Decree-holders 
—Appellants. 

V. 

Datar Kaur —Judgment-debtor—Res¬ 
pondent. 

Misc. Second Appeal No. 3169 of 1918, 
Decided on 12th June 1919, from order 
of Dist. Judge, Amritsar, D/- 12th Aug¬ 
ust 1918. 

(a) Civil P. C. (1908), S. 2—Whether order 
in execution is decree depends upon its nature. 

Any and every order passed in execution pro¬ 
ceedings is not a decree within the meaning of 


S, 2; the decision whether an order is such a dc 
creo dopond.son its nature aiul contents. 


(bl Civil P. C (1908). Ss. 2. 47 and 72 and 
U. 21, K. 11—Application for execution of 
money decree by attachment and sale of pro¬ 
perty—Collector refusing to interfere under 
S. 72 on notice being issued to him -Court 
holding that it was not open to civil Court to 
take further action—Order is decree _ Re¬ 

fusal by Collector to take action held to be 
vvrong—As land could not be sold in execu¬ 
tion it was open to Court to act under S. 72. 

.1 applied for execution of his money decree by 
attachment and sale of certain land b'olonqing to 
the judgment-debtor. Notice was i?sued^to"tho 
Collector asking whether ho desired to interveuo 
under S. 72. 'i'be Collector refused to intervono 
and the Court held that, under the circum¬ 
stances. it was useless to send the record to the 
Collector and that the decree-holder should seek 
some other remedy for the roaluation of tlie de¬ 
cretal money. The District Judge dismissed an 
appeal from this order holding that it was not 
open to a civil Court to take any further action. 
Tho decree-holder appealed to the High Court; 

Held: (1) that tho question whether the appel¬ 
lant was entitled to have the provisions of S. 72 
carried out for bis benefit was one relating to 
tho execution of tho decree and within S. 47 of 
the Code, and the order was a decree within tho 
moaning of S. 2 of the Code. [P 414 c 2] 

(2) that tho refusal of the Collector to take ac¬ 
tion was wrong and tho executing Court erred in 
accepting tho position taken up by the Collector 

, , , [P 447 Clj 

(3) that as the land could not be sold in execu¬ 
tion, it was open to the Court to giant something 
less th.au a sale and to act under S. 72. 

. V ^ [P 446 C 2] 

(c) Civil P. C. (1908), S. 51—Application by 
decree-holder maybe inferred frojn action 
of Court. 

Although S. 51, provides that the Court shall 
act on the applic.ation of the decree-holder, yet 
an application may be inferred from an action 
of the Court. LP 440 C 1 ] 


Tirath Bam —for Appellants. 

Nand Lai —for Respondent. 

Judgment.— The facts of this case are 
that on 13th June 1904, the appellants 
obtained a monetary decree against tho 
respondent and the present proceedings 
arise out of an application for execution 
made on 15th April 1913, in which the 
appellants applied, inter alia, for the at¬ 
tachment and sale of certain land of the 
respondent. The application was made in 
accordance with S. 51 and O, 21, R. 11, 
Civil P. C , and, on 26th June 1913, the 
Court attached the land. Objections with 
regard to the liability of the land to at¬ 
tachment and again with regard to limi¬ 
tation were ultimately disposed of by 
the Chief Court of tlie Punjab in the 
appellants’ favour, and then on 6th 
June 1917 the appellants moved the 
Court to proceed with the execution. 
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Notice was issued to the respondent and 
also to the Collector asking the latter 
whether he desired to intervene under 
S. 72, Civil P. C. The Tahsildar reported 
in favour of intervening, but the Collector 
following a decision of the Financial Com¬ 
missioner, Ahmad Khan v. Parmanand 

(1), held that the civil Court could not 
order the land to be sold and refused to 
intervene. The respondent is a member 
of an agricultural tribe. The executing 
Court passed an order holding that, in 
view of the action of the Collector, it 
was useless to send the record of the case 
to him for the purpose of taking action 
under S. 72 of the Code and suggesting 
that the appellant should seek some other 
remedy for the realization of the decretal 
money. The lower appellate Court, hold¬ 
ing that it was not open to a civil Court 
to take any further action, dismissed the 


appeal. 

For the respondent a preliminary ob¬ 
jection is taken that no appeal lies from 
the said order because, though it is one 
under S. 47, Civil P. 0.. it is not one 
iinally determining the question of 

fying, or discharging, the 
oher merely suggested some other oou 
to be adopted and that, instead of so do¬ 
ing the appellants have wrongly chosen 
, Dpeal to the lower appellate Court 
and then again to this Court. Counsel 
argues that not every interlocutory order 
in execution proceedings comes within 
the definition of a decree in S. 2 of the 
said Code and supports his contention by 
the decisions in Behary Lai Pundit v. 
Kedar Nath MuUick (2), Jogodishury 
Debea v. Kailash Chandra Lahiry (d) 
and Deohi Nanden Singh v. Bansi Singh 
(4). For the appellants reliance is placed 
on the widenessof the words “and the de¬ 
termination of any question within S. 47“ 
in S. 2 of the Code. Whilst agreeing that 
any and every order passed in execution 
proceedings may not be a decree within 
the meaning of S. 2, Civil P. C., I am of 
opinion that the decision whether an 
order is such a decree depends on its 
nature and contents. An order, for ex¬ 
ample, refusing to summon a witness 
would not be within S. 47, and could not 
be held to be a decree. In the present 

case the executing Court refused to exe- 

_ ^ ■ - ■ 


(1) [1918 8 P. R. 1917 Rev.=43l. C. 356. 

(2) [1891] 18 CaI. 469. 

(3) [1897] 24 Cal. 725 (F. B.). 

(4) [1911] 101. C. 371. 


cute the decree by again calling upon the 
Collector to submit a proposal for a tem¬ 
porary alienation of the land and the re¬ 
medy of the appellants in this respect 
was finally disposed of. The question 
whether the appellants were entitled to 
have the provisions of S. 72, carried out 
for their benefit was certainly one relat- 
ing to the execution of the decree and 
within S. 47. I hold that the order is a 
decree within the meaning of S. 2, Civil 
P. C., and I overrule the objection. 

On the merits the counsel for the ap¬ 
pellants. relying on Badar Din v. 

Mai (5), contends that, though a civil 
Court may not. owing to the prohibition 
contained in S. 16, Punjab Alienation of 
Land Act, order the sale of land, the pro¬ 
perty of a member of an agricultural 
tribe such Court may attach the land 
and proceed to give satisfaction to a de- 
cree-holder by means short of a sale. He 
further contends that the remarks in 
Ahmad Khan v. Parmanand (l) were 
obiter dicta and that still more recently 
luSalih Mohammadv. Mehar Si7igh (6), 
after a full consideration of the subject, 
the opinions expressed in the former 
case had been dissented from and the 
decision of the Chief Court had been 
agreed with and he therefore contends 
that the executing Court should have 
ignored the refusal of the Collector to 
intervene and have directed him to 
make a temporary alienation of the 
land, or- at least, have appointed a 
receiver to manage the land and to pay 
the income into Court for the benefit of 
the decree-holders. 

For the respondent it is contended 
that the application for execution con¬ 
tained merely a prayer for attachment 
and sale and that no other specific relief 
after the attachment was sought, and 
that by referring to the Collector with a 
view to making a temporary alienation, 
the executing Court was acting on its 
own motion, that at no time did the ap¬ 
pellants seek relief by the appointment 
of a receiver and that in this last respect 
any appeal was premature. Attention is 
called to the words “on the application 
of the decree-holder” in 3. 51, Civil 
P. C., and it is contended that a Court 
has no power to take action under that 
section of its own motion. It is farther 
sought to distinguish Badar Din v . Bura 

(5 [1903] 4 P. R. 1903. 

(6 [1919] 1 P. R. 1919=511.C. 399. 
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Mat (6), because in that case a reference 
had been made by the Collector to the 
civil Court and it was therefore neces¬ 
sary for the Chief Court to refer to 
S. 326, Civil P. C., 1862, which corres¬ 
ponds to S. 72 of the present Code. 
Finally reliance is placed on Ahmad 
Khan v. Parmanand (l). The points 
involved are of some importance to the 
appellants 'because if the contentions of 
the respondent are to prevail, their re¬ 
medies by a fresh application praying 
that a receiver be appionted or that a 
temporary aliention of the land be 
made are time barred. S. 72 (l). Civil 
P. C,, is as follows: 

“Where in any local area . . . the property at¬ 
tached consists of land or of a share in laud, and 
the Oollector represents to the Court that the 
public sale of the land or share is objectionable 
and that satisfaction of the decree may be made 
within a reasonable period by a temporary aliena¬ 
tion of the land or share, the Court may autho¬ 
rize the Collector to provide for such satisfaction 
in the manner recommended by him instead of 
proceeding to a sale of the land or share.” 

In Badar Din v. Bara Mai (5) it was 
pointed out that S. 16, Act 13 of ISOO, 
did not prohibit the attachment in exe¬ 
cution of a decree of the land belonging 
to members of an agricultural tribe and 
that a decree holder is therefore still en¬ 
titled to claim a declaration that the 
land of the judgment-debtor, even though 
the latter happens to be a member of 
such tribe, is liable to attachment and to 
be thereafter dealt with as in S. 326, 
(now S. 72,) Civil P. C., provided. The 
relevant portion of para. 56, Ch. 2, S. 21, 
Vol. 1 of the Rules and Orders of the 

Chief Court of the Punjab is: 

"The Act (The Punjab Alienation of Land Act) 
does not prohibit the attachment of land be¬ 
longing to members of an agricultural tribe and 
action under S. 72, Civil P. G., may be taken in 
regard to suoh land.” 

In the present case the Collector had 
made temporary alienations of the land 
for a certain number of years in the exe- 
cution of the decree of another decree- 
holder and what was now sought was 
that he should make similar and further 
temporary alienations in the execution of 
the decree of the appellants, but which 
be refused to do on the strength ot Ahmad 
Khan v, Parmanand (l). 

In that case the Financial Commis¬ 
sioner held that under S. 61 and O. 21, 
R. 30 of the Code there was no power of 
temporarily transferring the property of 
the judgment-debtor to any person and 
that a temporary alienation of the im¬ 


movable property of the judgment-debtor 
is only possible under the conditions 
specified in S. 72 of the Code (S. 68 and 
Sch. 3 not being in force in the Punjab) 
and such alienation is not made by the 
executing Court but by the Collector in 
his executive capacity after he has been 
formally authorized in that behalf by the 
Court in the manner described in that 
section. He further held that as a sale in 
execution of a decree of land belonging to 
a member of an agricultural tril)o is 
illegal under the i^rovisions of B 16 (l), 
Punjab Alienation Land Act and B. 72, 
Civil P, C., clearly postulates and im¬ 
plies tliat the Collector’s representation 
is to be made with reference to, and in 
view of, a proposal to sell attached land, 
it follows that no temporary alienation 
of the land of such member can he made 
by the Collector under the authority of 
the latter section and that the executing 
Court, though it can attach the land, can 
take no further action towards satisfying 
the decree by selling or otherwise deal- 
ing with, that land. In this respect the 
learned Financial Commissioner dilTered 
from Badar Din v. Bara Mat (5) and 
the portion of the Rules and Orders of the 
Chief Court, Punjab, already quoted. 

As the Collector had made no reference 
to the Court and the latter had made no 
representation to the foj-mer suggesting a 
temporary alienation it was rightly held 
that the procedure of the Collector was 
irregular and ultra vires but the further 
matters dealt with did not arise and the 
decision as to them was obiter dictum. 
In Salih Mohammad v. Mehar Singh (6) 
a case in which the executing Court had 
asked the Collector to intervene with a 
proDOSal for a temporary alienation 
under S. 72 of the Code of attached land 
of a member of an agricultural tribe 
and the Collector did propose a tempor¬ 
ary alienation for some years, the learned 
Financial Commissioner held that the 
Collector had under that section jurisdic¬ 
tion to make the proposal notwithstand¬ 
ing the provisions of S. 16 (l), Punjab 
Alienation Land Act and approved of 
Badar Din v, Bura Mai (5) and dis¬ 
sented pro tanto from Ahmad Khan v. 
Parmanand (l). It was pointed out, 
with reference to the word ‘objection¬ 
able’ in S. 72, that a representation by a 
Collector that an order of»sale is illegal by 
reason of S. 16 (l), Punjab Alienation of 
Land Act would fall within the language 
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of that soctioQ that an order did not 
cease to be "objectionable” because it is 
contrary to law, that the word objec¬ 
tionable” was applicable’to any process to 
which objection might legally be taken 
and that by the passing of the Punjab 
Alienation of Land Act it had never 
been intended to prohibit the method 
of temporary alienation. It was also held 
that the position of a Revenue Officer 
executing a decree of a civil Court by 
attachment, or temporary alienation or 
otherwise, is that of a ministerial officer 
of the civil Court taking his orders from 
such Court and he has no power in him¬ 
self to order a temporary alienation. 

In my opinion there is no force in the 
contention of the appellants that the exe¬ 
cuting Court should, when it found that 
the Collector would not take action, have 
at least, appointed a receiver of the land 
to realize the income. They had not 
applied to the Court for this remedy and 
it was never refused and when by its 
order the Court expressly suggested that 
they would apply for some remedy 
than a temporary alienation by the Col¬ 
lector, they failed to do so. It no 

part of the duty of the executing Court to 
grant remedies unasked and unsolicited 
and which possibly a decree-holder may 
not desire. But I am also of opinion 
that the contention of the respondent 
that the attempt by the executing Court 
to have a temporary alienation of the land 
made through the Collector was ultra 
vires and that the application for exe- 
cution by the appellant must be regarded 
as strictly limited to a demand for at¬ 
tachment and sale, is erroneous. No 
doubt S. 51 of the Code provides that the 
Court shall act on the application of the 
decree-holder, but it has been repeatedly 
held that an application may be inferred 
from an action of the Court. There is no- 
doubt but that the Court must have been 
moved, possibly orally to take action 
under S. 72, No objection was raised at 
the time and it is too late now to take 
exception for the first time to the form 
of such an application. But it is not 
clear that such a further application was 
legally necessary. The appellants had 
complied with S. 51 and O. 21, R. 11 of 
the Code, whieli do not expressly relate 
to temporary alienations and apparently, 
they had complied with the law when 
they applied for attachment and sale. 
When it was seen that the land could 


not be sold in execution, it was open to| 
the Court to grant something less than a) 

sale and to act under S. 72. 

The questions which arise are not free 
from difficulty. As explained in Darya 
Singh Y. Mahtab (7), the natural mean 
ing of S. 72 of the Code is that the initial 
proceedings are taken by the civil Court 
as if it were going to sell the land itself 
in the ordinary way, but S. 72 empowers 
the Collector to intervene and represent 
to the civil Court (l) that the sale of the 
land is objectionable, (2) that the decree 
may he satisfied by a temporary aliena¬ 
tion, or some other way, in a reasonable 
time On receiving this representation 
the civil Court may either authorize or 
refuse to authorize, the Collector to take 
action and, in the latter case, execution 
will proceed in the ordinary way and an 
appeal would He from the order of the 

civil Court either giving or refusing au- 

thority to the Collector. In practice ap¬ 
parently the executing Court requests 
the Collector to make the proposal and 
having received the ^proposal, the Court 
disposes of the matter by giving the au¬ 
thority. But what is to happen if the 
Collector refuses to move in the matter? 
Can the Court compel him to do so, and 
if so, by what process? or is the Court, 
on sucli refusal, competent to itself make 
a temporary alienation? If the Collector 
is merely a ministerial officer of the 
Court, the Court presumably has the 
power. Again, it may be argued that 
S. 72 recognises the inherent power of 
the civil Court to make temporary alie¬ 
nations, the introduction of tbo Collector 
being merely the moans by which power 
is exercised. 

In Raja Ram v. Durga Dut (8) it was 
held that there was no appeal to the 
Commissioner from a refusal of the Col¬ 
lector to intervene and make a proposal 
when a civil Court had sent the record 
to the Collector for the purpose of giving 
him an opportunity to act under S. 72 
of the Code. We are here concerned 
with an appeal from the action of the 
civil Court. Apparently in the cases al¬ 
ready refened to there was a reference 
by the Collector to the civil Court, whe¬ 
ther induced by the Court or not, and I 
am not aware of any case in which, like 
the present, the Collector has refused to 
comply with the request of a Cour t to make 

(7) [1894 25 P. R. 1894. 

(8) [1910] 5 P. R. 1910 Rev.=8 I.C. 391. 
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the proposal and tlie consequent action 
to be adopted by the civil Court ims been 
discussed or dealt with. It appears to 
me that the legislature has not expressly 
provided for a case where the decree- 
holder himself desired that the provisions 
of S. 72 should bo acted upon for his 
benefit, it being assumed that he would 
always prefer a sale. The section is in 
the interest of judgment-debtors. A re¬ 
ceiver is appropriately appointed when a 
share in a partnership is involved and 
in other cases, but. apart from the direc¬ 
tions of the chief Court contained in its 
Rules and Orders, the appointment of a 
receiver in cases like tlie present would 
nob be very appropriate and would be 
attended by considerable difficulties. The 
chief Court has indicated that the pro¬ 
visions of S. 72 should be applied. 

I am by no means sure that I am right 
in so doing, but following the autho- 
tities in so far as they appear to be ap¬ 
plicable, I hold that the refusal of the 
Collector, based solely on Ahmad Khan 
V. Parmanand (l), was wrong and that 
the executing Court erred in accepting 
the position taken by the Collector. The 
Court should have continued to follow 
the instructions laid down for its guid¬ 
ance and have moved the Collector again 
and its refusal to do so gave the appel¬ 
lants the right to appeal from its order. 
I therefore accept the appeal, remand the 
proceedings to the executing Court and 
direct it to move the Collector again to 
make a proposal under S. 7^5, Civil P. C. 
In view of the recent decision in Salih 
Mohammad v. Mehar SiJigh (6), the Col¬ 
lector may probably see his way to com¬ 
plying with the reference by the Court. 
I do not award any costs to the appel¬ 
lants because, as the admitting order of 
this Court will show, they primarily 
pressed their right to have a receiver 
appointed. 

R.M./r.K. r Appeal accejyted. 
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Leslib-Jones and Dundas, JJ. 

Anantram and others —Plaintiffs—Ap- 
pellants. 

V. 

Inayat Ali Khan and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 2517 of 1915, De¬ 
cided on 12th July 1920, from decree of 
Disfc. Judge, Jullundur, D/- Ist July 
1916. 


Limitation Act (1908), S. 19—Acknowledg¬ 
ment—Admission in subsequent bonds of 
liability to pay interest under mortgage 
amounts to acknowledgment. 

The admission of liability to pay intorost undo^ 
a mort;^t’G contained in subsccpieiit bond^ 
amount to an acknowlodgmcnt of li:»bility undoc 
tbo niortga^o including liability to give posses¬ 
sion to tho mortgagoo: 25 Cal. 841 and 51 I. C. 
985. licL on. [P 447 C 2: P 443 C 1) 

Teh Cliand — for Appellants. 

Fazl-i-TIussai)i —for Respondents. 

Dundas, J. —The plainbilVs-appollants 
brought a suit on 15th June 1914 for 
possession of certain land which had been 
mortgaged to them by Inayat Ali Khan 
respondent by a registered deed of 20tli 
August 1895, but their suit has l)oen dis¬ 
missed in the first Court and in the lower 
appellate Court on the ground that it is 
time barred under Art. 135, Lim. Act, as 
being brought more than 12 years after 
the time when tho mortgagor’s right to 
possession determined. The plaintiffs 
have preferred a second appeal on the 
ground that they are entitled to an ex¬ 
tended period by reason of the existence 
of certain acknowledgments by the mort¬ 
gagor admissible for the purpose of ex¬ 
tending the time under S. 19 of the Act. 
It should be remarked that some of the 
land moi tgaged is nosv in the possession 
of third parties under subseciuent trans. 
fors, and in this Court in order to avoid 
complication the appellants are only pro¬ 
ceeding against such land as may be 
found to be still in the possession of 
Inayat AH Khan, the original mortgagor, 
and they abandon thoir claim against all 
the remaining defendants. It is an ad¬ 
mitted fact that the mortgage deed pro- 
vided for the mortgrgee taking posses¬ 
sion on default by the mortgagor in pay¬ 
ment of interest and that such default 
was made in the year 1896. Consequent¬ 
ly the mortgagor’s right to possession 
determined at that time and the suit in¬ 
stituted in 1914 is obviously time-barred 
unless the plaintiffs can claim an ex¬ 
tended period. This extension is claimed 
on the basis of acknowledgments con¬ 
tained in bonds dated 17bh April 1899 
and 7th January 1903 executed by Inayat 
Ali Khan in the plaintiffs favour. In 
these bonds part of consideration is en¬ 
tered as being the interest due to the 
plaintiffs on the mortgage now in suit. 
The first Court did nob consider that the 
fact that part of the consideration of the 
bonds was interest on the mortgage 
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arnounted to an acknowledgment of liabi¬ 
lity to give possession to the mortgagee. 
The Subordinate Judge remarked: 

“As to S. 19 the mortgagor never made an 
acknowledgment of liability of the mortgagee’s 
right to the mortgaged land. He simply admit¬ 
ted his li?-bility to pay the interest due under 
the registered mortgage deed sued upon. This 
section therefore does not apply to the present 
case.” 

The point was again taken in appeal to 
the District Judge and he has agreed that 
the suit is time barred, though he does* 
not give any specific reasons for his find¬ 
ing. The only question before us is whe¬ 
ther these bonds do amount to acknow¬ 
ledgments sufficient to extend the period 
for a suit for possession. Now in two 
bonds of 17th January 1899 considera¬ 
tion is the balance of interest due on the 
registered deed of 2oth August 1895, i. e., 
on the mortgage now in suit. The bond 
of 7th January 1903 for Rs. 168 contains 
an item of Rs. 26 on account of interest 
on the registered deed and Inayafc Ali 
Khin admits that this refers to the deed 
of 1 t 95. It is argued that though these 
recitals do amount to acknowledgments 
of liability to pay interest on the mort¬ 
gage deed, they did not amount to ack¬ 
nowledgments of the plaintiff’s right to 
take possession and therefore fall short 
of being acknowledgments of liability in 
respect of such right. We have not been 
shown any authority exactly in point. 
The Privy Council has however held that 
it is not required that acknowledgment 
within the statute shall specify every 
legal consequence of the thing acknow¬ 
ledged. The case reported is Sukhamoni 
Chotodhrani v. Ishan Chundcr Roy (l) 
in which the plaintiff claimed from the 
defendant contribution to payments made 
by him in satisfaction of the joint debt 
and based his claim to an extended period 
of limitation on an admission made by 
the defendant in a petition to the District 
Judge that she was a joint debtor in cer¬ 
tain of the debts paid. The Privy Coun¬ 
cil remarked as follows: 

“That is a distinct acknowledgment that the 
total of tbo debts comprised in the list is a joint 
debt. The Subordinate Judge held that the de¬ 
fendant did not thereby admit any liability to 
the plaintiff or promise to pay him anything. 
But it is not required that an acknowledgment 
within the statute sbaU specify every legal con¬ 
sequence of the thing acknowledged. The defen¬ 
dant acknowledged a joint debt. From that 
follow the legal incidents of her position as joint 
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debtor with the plaiotiff, one of which is tba^ 
he may sue her for contribution.” 

This judgment was referred to in 
Thakar Sascint Singh v. Thakar Rampdl 
Singh (2), a judgment of a Division Bench 
of the Oudh Judicial Commissioner’s- 
Court. In that a mortgagee brought a 
suit for possession of the property mort¬ 
gaged and relied to save limitation on two 
admissions of the existence of the mort¬ 
gage made by the defendant in petitions 
addressed to the Deputy Commissioner, 
The Judicial Commissioners remarkedi 
that 

“the only serious objection taken by the appel¬ 
lant to these acknowledgments is that they do 
not in terms admit the plaint ff’s rights to take- 
possession under the mortgage deed. The appel¬ 
lant seeks to draw a distinction between an ad¬ 
mission of his liability under the mortgage and 
an admission of a particular remedy to which 
the mortgagee might be entitled under it. This- 
distinction is in our opinion without validity. 
The right which was in question and which the- 
appellant acknowledged was the plaintiff’s right 
as mortgagee, under the terms of the mortgage, 
and the right necessarily carries with it the 
power to claim the particular reliefs to which 
the provisions of the deed entitled him.” 

This reasoning appears to us to be 
sound and applicable to the present case.. 
The bond of 1903 certainly contains an. 
admission of the existence of the regis¬ 
tered deed now in suit as well as that- 
the respondent is liable to pay interest 
under its terms. In the absence of any 
definite indication to the contrary we 
think that this must be regarded as an 
admission made by the respondent ia 
favour of the plaintiff of respondent’s- 
obligations under the deed. The plea 
that the respondent only admitted his 
liability to pay interest and that lie cannot 
be supposed to have also admitted his 
general liability under the deed appears 
to place an interpretation upon his act- 
for which there is no apparent justifica¬ 
tion. One object of the law of limitation 
is to prevent claims being preferred after 
such a time that the^real character of the 
transaction can no longer be cleared up,, 
but S. 19 provides that an acknowledg¬ 
ment of the existence of a liability will 
give a fresh term, and it may be presumed 
that in such a case it is considered that 
the object of the law of limitation has 
been attained. But as the law of limita¬ 
tion restricts a man from enforcing his 
rights, it must receive strict construc¬ 
tion, and if there be any doubt, the inter¬ 
pretation placed upon the law should bs 


(1) [1898] 25 Cal. 844. 


(2) [1919] 51 I. C. 985. 
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in favour of the right to proceed. The 
interpretation of what ooDstitutea an ac¬ 
knowledgment under S. 19 is as wide as 
it can possibly be. It is laid down that 

“tho aokaowledgment is sufQcioat though it omits 
to specify the exact natuio of the property or right 
or avers that tho time for paymoat, delivery, 
performance or enjoyment is not yet come or is 
accompanied by a refusal to pay, deliver, per¬ 
form or permit to enjoy, or ds coupled with a 
claim to a set-off, or is addressed to a person 
other than the person entitled to the property or 
right.” 

The tenor of the section is certainly 
strongly against a narrow interpretation 
of what constitutes an acknowledgment. 
In America it has been held that an ac¬ 
knowledgment of the existence of the 
mortgage debt extends time for a suit for 
ejectment brought by the mortgagee, and 
this is exactly the plaintiff’s contention 
in the present case. In our opinion there¬ 
fore the admission of liability to pay in¬ 
terest under the mortgage contained in 
the bonds of 1899 and 1903 amounts to 
an acknowledgment of liability under the 
mortgage including liability to give pos¬ 
session to the mortgagee, and the suit is 
not therefore barred by time. We must 
therefore accept the appeal and decree the 
claim as laid against Inayat Ali Khan to 
the extent of such portion of the mort¬ 
gaged land as may still he found to be in 
his possession together with the costs of 
the case. 

r.m./r.k. Appeal accepted. 
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Broadway, J. 

Wali Mahomed —Appellant. 

V. 

Kapuria Mal and others — Respon¬ 
dents. 

Miscellaneous Second Appeal No. 440 
of 1920, Decided on 28th June 1920, from 
decree of Disfc. Judge, Ambala, D/- 3rd 
December 1919. 

Pre-emption — Decree —Compliance with, 
must be strict—Short payment of purchase- 
money—Vendee is entitled to restoration of 
property.' 

Decree-holders should take all precautions to 
ensure the carrying out of the terms of a pre¬ 
emption decree. After the pre-emptors had ob¬ 
tained possession of the property it was found 
that the pre-emption price bad. by mistake, been 
short paid to the extent of one rupee: 

Held', that they were rightly made to restore the 
property to the vendee and the fact that they could 
have, had they so desired, deducted their costs 
therefrom is immaterial, although Ithey would 
have been within their rights had they deducted 
their costs at the time of payment. 18 7. C. 600, 
Foil. LP450 O1] 


ObeduUa —for Appellant. 

Durga Das —for Respondents. 

Judgment. —Kapuria Mal * and Mt. 
Indi instituted a suit against Wali 
Mohammad and others claiming to be 
entitled to pre-empt immovable ])ro- 
perty that had been sold. On 2oth 
March 1918 a decree was passed in their 
favour. The amount the decree-holders 
had to pay in order to obtain possession 
of the property was Ks. 99, and they 
were entitled to Rs. 19-10 0 as costs of 
the suit. The i^re-emption price had to 
be paid into Court by 30tli Ajiril lOlK. 
The opposite party preferred an appeal 
to the District Judge which was dismis¬ 
sed, the time for the jiayment of tho pre¬ 
emption price was not extended; indeed 
no time was fixed by the learned District 
Judge. The plaintiff’s decree-holders 
had, on 18th December 1917. paid in a 
sum of Rs. 15 as a deposit. On 23rd 
April 1918, a further sum of Rs. 83 was 
paid, thus making a total of Rs. 98. 

Subsequent to this the decree-holders 
took possession of the property and re¬ 
alized the costs amountingfo Rs. 19-10-0. 
Wali Mahmmad then drew the attention 
of the First Court to tho fact that the 
pre-emption price had nob been paid into 
Court within the prescribed period, and 
that therefore the decree was null and 
void. The learned ^lunsif found this ta 
be the case, and holding that the pre¬ 
emption decree w^as null and void directed 
that possession must be given to Wali 
Maharamad. The decvee-holders then 
preferred an appeal to the District Judge 
claiming that they had paid the full 
amount of Rs. 99-0 0, having paid Re. 1 
on 28th August 1918. It has been found 
by both the Courts that this sum of 
Re. 1 was never paid, and in anycast 
it was not paid within the fixed period 
This is a question which cannot be gone 
into in second appeal. We have it then that 
the pre-emption price had been short paid 
to the extent of Re. 1. The learned 
District Judge, however accepted the ap¬ 
peal, holding that inasmuch as the pre- 
emptors decree-holders were entitled ta 
take credit for Rs. 19-10-0, the amount 
of the costs that they had been allowed,, 
there had been a sufficient complianca 
with the original decree. 

Against this decision Wali Mohammad 
has come up to this Court through Mr- 
Obedullah, and I have heard Mr. Durga. 
Das on behalf of the decree-holders res- 
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pendents. My attention was drawn to 
Kanhai/a Lai v. Mohammad Shafi Khan 
(l). In that case the pre-emption price 
had been short paid by one anna, and it 
was held that the pre-emption decree had 
not been complied with and that the pre- 
emptor could not therefore bake posses¬ 
sion of the land. This case has been hold 
by the learned District Judge to be inap- 
plitsablo although the learned District 
Judge has given no reason for coming to 
this conclusion. He has based his deci¬ 
sion on the various decisions cited in the 
Law of Pre-emption by Ellis, Edn. 3, 
p. 371. The statement of the law relat¬ 
ing to deduction of costs from purchase 
money is thus given by Mr. Ellis. Where 
the plaintiff has been awarded costs he is 
entitled to deduct the amount of costs 
awarded him from the purchase money 
at the time of payment. In support of 
this proposition he has cited decisions of 
the Chief Court and the Allahabad High 
Court. It seems to me that the facts of 
the present case are not on all fours with 
the facts of the cases cited by Mr. Ellis, 
T have no doubt that a pre-emptor, who 
;has been awarded costs, is entitled to 
deduct to amount of those costs from the 
ipre- emption price at the time of pay¬ 
ment. In the present case the pre-emp- 
itors did not do this. Had they, when 
they paid the sum of Rs. 83 into Court 
deducted their costs therefrom, they 
would have been within tlieir rights, al¬ 
though they had not been specifically 
authorized by the decree to do this. As 
a matter of fact they appear to have been 
under the impression that they had paid 
the whole of the pre-emption price, 
namely, Rs. 99. They therefore ob¬ 
viously never intended to deduct from 
the pre-emption price the amount of costs 
that had been awarded to them. This 
is further indicated by the fact they sub¬ 
sequently sued out execution for Rupees 
12-10-0 for costs that had been awarded 
to them. 

The learned District Judge appears to 
have held that inasmuch as they could 
have, had they so desired, deducted the 
whole of the Rs. 19-10-0 from the pre¬ 
emption price at the time of payment, 
although they did not do so, the payment 
of Rs. 98, leaving Rs. 19-10-0 cost still 
unrealized, was a sufficient compliance 
with the decree. In this view I am un¬ 
able to agree. No doubt, the short pay- 
ll) L1913J 18 1. 0. 600. ” 


ment was due to a mistake. Nevertheless 
it was the'duty of'the decree-holders to 
take all precautions to ensure the carry¬ 
ing out of the terms of the decree, and 
there can be no doubt that the full pay¬ 
ment of the pre emption price was not 
made in the prescribed period. I there¬ 
fore accept this appeal with costs and set¬ 
ting aside the order of the learned District 
Judge restore that of the learned Munsif. 

• K.M.'R.IC. Appeal accepted. 
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Broadway and Abdul Raoof, JJ. 

Mahmud —Plaintiff Appellant. 


V. 

J axoahar —Defendant Respondent. 
Letters Patent Appeal No. 97 of 1920, 


Decided on 7bh July 1920, against decree 
of LeRossignol, J., D/- 6th April 1920, in 
Civil Appeal No. 773 of 1920. 

Limitation Act (1908). S. 5—Revuion filed 
after period of limitation for appeal—Peti¬ 
tion cannot be converted into oppeal-Dis- 
cretion can however be exercised under S. 5. 

Ordinarily a petition for revision filed after 
the period of limitation allowed foe an appeal 
cannot bo converted into a second appeal. But 
whore the facts of the case are peculiar and the 
order as to costs so manifestly unjust, there is 
room for the eserci'^e of the discretion of ex¬ 
tending time under S 5: 95 P. li. 1917; 56 /. G. 
anri -2 L. L. /. 48G. Foil. IF 451 C 2] 


Devi Dai/al —for Appellant. 

Rama Naxid —for Respondent. 

Abdul Raoof, J. —The history of this 
case discloses an unfortunate want of 
care on the part of the Additional Dis¬ 
trict Judge, Gujranwala, who dealt with 
it in appeal. The facts are simple and 
may be summarize! as follows : One 
Mahmud brought a suit for the posses¬ 
sion of 84 kanals and 16 raarlas of land 
against the defendants, Mt. Sardari, 
minor, Ahmad Khan and Mahammad 
Khan, minors and Jawahar on the allega¬ 
tion that the land was mortgaged by the 
owner Ham Din to the fathers of defen¬ 
dants 1 to 3 and that in a declaratory 
suit brought by the plaintiff in 1904 a 
decree had been given entitling the plain¬ 
tiff's to take possession of the mortgaged 
land after the death of Ham Din. Ham 
Din was stated to have been absent for 
more than seven years and it was claimed 
that a presumption as to his death 
had arisen. Jawahar, defendant 4 was a 
previous mortgagee of a small portion 
(8 kanals) of the land in dispute. 

Defendants 1 to 3 contested the suit, 
but defendant 4 admitted the claim of 
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the plaintiff and at once expressed his 
willingness to give up the laud, on the 
plaintiff paying him Rs. 99 the mortgage 
money. The pleas contesting the plain¬ 
tiffs’ right to sue put forward by defen¬ 
dants 1 to 3 prevailed, and the suit was 
dismissed. By an oversight it was also 
dismissed against Jawahar, defendant 4. 
The plaintiff appealed to the lower ap¬ 
pellate Court (the Additional District 
Judge of Gujranwala.) The decree of 
the first Court dismissing the suit against 
defendants 1 to 3 was uphold but against 
No. 4 the learned Additional District 
Judge accepted the appeal and passed a 
decree for possession of 8 kanals with 
costs in both the Courts. By an over¬ 
sight in the appellate decree costs were 
also decreed against the respondents, 
though the appeal had been dismissed 
against them. Those respondents, 
namely, defendants 1 to 3, took steps to 
have the decree of costs against them 
amended, but apparently they were un¬ 
successful in their attempt in the lower 
Court and had to come up in revision to 
the Chief Court. The matter came up 
before the Hon’dle LeRossignol, J., who 
by his order dated 23th November 1918 
held that defendants 1 to 3 were not li- 
able for costs, having been successful 
throughout. Towards the conclusion of 
his order the learned Julgo made the 
following observation : 

“ The order as to costs agaiust Jawahar is very 
slovenly. He was concerned in only a small 
portion of the area in dispute, and he^ conopro* 
mised as boon as he came to Court, bliould he 
have been made liable for any costs at all ? If 
so, for what proportion ? As however he has not 
petitioned this Court, 1 cannot interfere on his 
behalf and order the decree to be brought into 
conformity with the judgment.” 

Apparently Jawahar having compro. 
mised the suit, so far as it related to the 
land in his possession, took no further 
notice of the course through which the 
litigation passed thereafter. Probably 
be had no knowledge of the appellate 
order granting costs of the entire suit 
against him. Encouraged by the re¬ 
marks made by the Hon'ble LeRossig¬ 
nol, J., in his revisional order just men¬ 
tioned Jawahar thought of getting the 
order of costs against him set aside. 
For that purpose he presented a petition 
for revision in this Court on 7th Qctober 
1919. This was clearly a mistaken re¬ 
medy as the order decreeing costs was 
appealable. As however the order was 
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so manifestly unjust IjoRessignol, J., Ims 
induced to convert tlio revision into ix 
second appeal on Gth April 1920, and to 
deal with it as such. In tho result lio 
accepted the appeal and .sot aside tlio 
order burdening Jawahar with costs. 
Against this order tho present a])pcal 
was preferred under S. 10, Letters Pa¬ 
tent. It has come up for hearing before 
us to-day and it has been contended that 
our learned brother 1. eRossignol. J.,1 
erred in law in converting the petition 
for revision into a second appeal in as-! 
much as an appeal was time barred. In 
support of this contention 1917 P. 11. 95; 
and 50 /. C. 143 are relied upon.' 
These rulings no doubt lay down a cor¬ 
rect rule of law to which no exception 
can be taken, hub each case is to be deci¬ 
ded with'reference to the particular facts 
of its own. 

The facts of this case were so peculiar 
and the order as to costs so manifestly; 
unjust that tiiere was room for the exev-| 
cise of the discretion of extending time; 
under S. 5, Limitation Act. Although 
our learned brother has not in so many 
words stated in his order that in the 
oxeicise of his discretion lie had admit-i 
ted tho appeal beyond time with refer-l 
ence to S, 5, Limitation Act, yet wo! 
think that this is what he intended to 
do. Over and above this it would ap- 
pear from the judgment of our learned 
brother that no question on tho score of 
limitation was raisol at all lieforo him. 
Apparently tho revision having been con¬ 
verted into a second appeal parties chose 
to havo tho appeal 'decided upon the 
merits and no question was raised on 
behalf of the respondent that the second 
appeal was beyond time and the order of 
the learned Additional Judge, as to costs 
against Jawahar could not be interfered 
with owing to the bar of limitation. 
Having regard to all the circumstances 
of the case we are of opinion that the 
order of our learned brother was just 
and proper. We accordingly dismiss the 
appeal, but under the circumstances sve 
make no order as to costs. 

U.M./r.K. Appeal disinissed. 
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A. I. R. 1920 Lahore 452 (1) 

Martineau, J. 

Bam Z/aZ—Plaintiff—Petitioner. 

V, 

Ganeshi iSa/—Defendant — Opposite 
Party. 

Civil Revn. Petn. No. 334 of 1920; 
Decided on 4th December 1920, to revise 
order of Small Cause Court Judge, Rawal¬ 
pindi Cantonment, D/- 3rd January 1920. 

(a) Provincial Small Cause Courts Act 
(1887), S. 25— '‘Decided” means disposed of 
— "Case” does not necessarily mean whole 
case. 

The word ‘’decided” in S. 25, Provincial Small 
Cause Courts Act, means disposed of. The word 
“case” in S. 25, Provincial Small Cause Courts 
Act, dees not necessarily, in every instance, 
mean the “whole” case, but may mean a parti¬ 
cular branch of a case for which an independent 
remedy or a different procedure is provided and 
may include an interlocutory order. LP 452 0 1] 

(b) Provincial Small Cause Courts Act 
(1887), S. 25 — Order setting aside ex parte 
decree is revisable. 

A petition for revision is maintainable against 
an order of a Small Cause Court setting aside an 
ex parte decree. [P 452 C 1] 

D. C. Balli —for Petitioner. 

Madaii Gopal —for Opposite Party. 

Judgment.— An ex parte decree was 
passed against tbe respondent on 19th 
February I9l7. He applied on 18th 
December 1919 to have it set aside. The 
Judge of the Small Cause Court granted 
the application on the ground that it was 
doubtful whether the summons had been 
served on the respondent. The plaintiff 
applies for revision of that order. It is 
contended for the respondent that no 
revision lies, as the case has not been 
“decided" withih the meaning of S. 25, 
Act 9 of 1837. The word “decided’’ in 
that section means “disposed of” Bama- 
nathan Chetty v. Maruihappa Kojie (l), 
'and it has been held in Pandit Bam 
Ka?it V. Pandit Rajdeo (2), th.‘*t the 
word “case” in S. 622, Civil P. C., of 
1882 does not necessarily in every in¬ 
stance, mean the ‘whole’’ case, but may 
mean a particular branch of a case for 
which an independent remedy, or a dif¬ 
ferent procedure, is provided in the Code 
and may include an interlocutory order. 
Following that judgment, the reasoning 
in which appears to be equally appli¬ 
cable to the construction to be placed on 
the word ‘ case’’ occurring in S. 25, Act 
9 of 1887, I hold that the application for 
revision is maintainable. 

(1) A. I. R 1915 Mad. 495=25 I. C. 643. 

(2) L1897] 60 P. R. 1897. 


The learned Judge of the Court below 
set aside the ex parte decree because he 
was doubtful whether the summons had 
been duly served on the defendant. But 
he did so without taking the evidence of 
the process-server or giving the plaintiff 
a chance of proving that service had been 
effected. The ex parte decree was passed 
on 19th February 1917, and it was not 
till 18ch December 1919 that the respon¬ 
dent applied to have it set aside. The 
application was barred by limitation 
unless it was made within 30 days of the 
date on which the respondent came to 
know of the decree. The endorsement 
on the summons was against him, being 
to the effect that the respondent wa& 
present at his house, but refused to take 
the summons which was consequently, 
attached to his door in the presence o6 
witnesses. I accept this application, set 
aside the order of the lower Court, and 
remand the case under O. 41, R. 23, 
Civil P. C., directing that Court to pass, 
a fresh order on the respondent’s appli¬ 
cation after taking the evidence that the 
parties may have to produce. Court-fee 
on tbe application for revision to be re¬ 
funded. Other costs to be costs in the 
case. 

R.M./ R.K. Application accepted. 

A. 1. R. 1920 Lahore 452 (2) 

Scott.Smith, J. 

Wir Siiigh —Plaintiff—Petitioner. 

V. 

Rahman and others — Defendants 
Opposite Parties. 

Civil Revn. No. 327 of 1919 Decided 
on 7th June 1920, for revision of the 
order of Munsif, 2nd Class, Dinga, D/- 
8th February 1919. 

Civil P. C. (1908). O 9, R. 5—Application 

for fresh summons within one year of return 
of non-service is within time. 

Ad application for issue of a fresh summons- 
to a defendant, originally issued summonsea 
having been returned uoserved, is not barred by 
time under 0. 9, R. 5, if made within one year 
from the date on which the last summons was 
returned uuserved. LP 453 C 1} 

Nand Lai —for Petitioner, 

Judgment. —This is an applicatioa 
for revision of the order of the Munsif 
dismissing a suit under Order 9, 
rule 5, Civil P. 0. The first summons 
issued to Rahman minor through his 
guardian was returned uoserved on 7tb 
January 1918 and the Munsif has held 
that the plaintiff should have filed an 
application within one year from that 
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date and that as he did not tile any until 
7th February 1919 his application was 
barred by time. 

Now it appears from the record that, 
though the first summons was returned 
unserved on 7th January 1918, a fresh 
summons was issued for I8th January 
and again for 30th January 1918. An¬ 
other guardian of the minor was then 
appointed and summons was issued for 
16th February 1918 and again for 14th 
March 1918. The latter was returned 
iinserved on 7th March 1918 and on 14th 
March 1918 the plaintiff was granted 
time under O. 9, rule 5, Civil Procedure 
Code. ' 

He had one year from 7th March 1918 
within which to make an application for 
the issue of fresh summons. His appli¬ 
cation of 7th February 1918 was there¬ 
fore not barred by time. 

I accept the applioition ex parte and 
setting aside the order of the Court 
below remand the case thereto in order 
that it may pass a fresh order after con¬ 
sidering whether between 7th March 
1918 and 7th February 1919 the plaintiff 
used due diligence to ascertain the where¬ 
abouts of the minor. If it is satisBed 
that he used due diligence it should 
restore the case to the pending file other¬ 
wise it should dismiss the suit. No order 
as to costs. 

r.m./r.k. Case remanded. 


A. I. R. 1920 Lahore 453 

Leslie-Jones and Dondas, JJ. 

Jauhri Lal and others''- Plaintiffs— 
Appellants. 

V. 

Peman and another — Defendants — 
Respondents. 

Letters Patent Appeal No. 37 of 1920, 
Decided on 26bh June 1920, against order 
of Scott-Smith, J., D/- 22nd January 
1920, in Civil Appeal No. 1299 of 1919. 

Civil P. C. (1908), O. 21, Rr. 35 (2) and 36 
—Persons concerned made aware of execu¬ 
tion proceedings and publicity achieved—* 
Provisions ore complied with. 

Where the persons particularly concerned have 
been made aware of the execution proceediugs 
and the publicity, which is the object of the 
provisions of the law, has been clearly achieved, 
there is substantial compliance with it: 20 P.R. 
1911, Diet. CP 453 0 2] 

N. C. Pandit —for Appellants. 

Zaffar Ollah Khan —for Respondents. 


LesHe-Jones, J. —In 1902 tlio plain¬ 
tiffs bought a half-sharo in oorlain land 
from Peman and Kallu, and in 1909 they 
obtained a decree for possession oo the 
basis of the deed of sale. E.xecution was 
taken out and in May 1909 tlie Girdawar 
Kanungo was ordered to go to the spot. 
According to his report, the accuracy of 
which is not in dispute, symbolical pos¬ 
session was given to the decree-holders 
when both Kallu and Peman were present 
and a proclamation was made in the vil¬ 
lage by beat of drum. Kallu and Peman 
however objected at the time that posses¬ 
sion should not be given because they had 
tiled an appeal which was still pending. 
Subsequently the plaintiffs tiled the pre¬ 
sent suit alleging that after they were tlius 
granted possession they were dispossessed 
by the judgment-debtors. 

The fact that they are not now in 
possession is not denied, but.their suit 
has been dismissed as unmaintainable on 
the ground that as there were other 
cosharers and also a tenant in possession 
a copy of a warrant should have been 
affixed in some conspicuous place on tbe 
property and that the failure to comply 
with this provision of O. 21, Rr. 35 (2) 
and 36 is a fatal defect, the authority fol¬ 
lowed being Khub Ram v. Surat (l). 
In the case there under discussion there 
was no finding that the judgment-debtors 
had knowledge of execution. The co 
sharers are not parties to the present 
dispute and it appears to us that where 
the persons particularly concerned have 
been made aware of the execution pro¬ 
ceedings and the publicity, which is the 
object of the provisions of the law, has 
been clearly achieved, it must be held 
that there been substantial compliance 
with it and on this ground we regard the 
present case as distinguishable from 
Khub Ram v. Surat (l). We note that the 
Judge who delivered that ruling was one 
of the Judges who admitted this appeal 
and was apparently prepared to take the 
s.ame view. 

Accordingly we allow the appeal and, 
setting aside the decree, remand the suit 
to the Court of first iustance for disposal 
according to law. Costs will be costs in 
the cause. 

r.m./r.k. _ Appeal accepted. 

(1) L1917] 20 P. R. 1917. 
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Petman, J. 

Buta Ram and others —Dafendanfcs 
Petitioners. 

V. 

Charhta Ram — Plaintiff — Opposite- 
Party. 

Civil Revn. Petn. No. 505 of 1919, 
decided on 9bh January 1920, against the 
order of the Dist. Judge, Ferozepore, 
D/- 29bh ilarch 1919. 

Punjab Courts Act (1918), S. 44—Revision 
—Substantial justice done—High Court will 
not interfere. 

It is discretionary with the High Court to exer¬ 
cise revisional powers and where substantial jus¬ 
tice has been done, the.High Court will not 1*^^' 
fere. t-P ^ 

Bhagat Govind Das —for Petitioners. 
Sheo Narain —for Opposite Party. 

Judgment.—The facts necessary to 
be stated are that plaintiff and defendants 
were parties to a suit which was referre 
to arbitration. The arbitrator g^e an 
award in favourof the defendants. 
tiff filed objections, the hearing of which 
was postponed pending the decision of 
the Chief Court on another point con¬ 
nected with the arbitration proceedings. 
Thereafter the parties were summoned 
for hearing of the objections for 30bh 
May 1918. All but one defendant were 
present on that date and the proceedings 
were postponed to 1st June 1918, to 
await the return of summons on that 
defendant. On 1st June theCourt found 
that that defendant was pro forma and 
had no interest in the proceedings. The 
Courts then recorded that the plaintiff 
was absent and rejecting, without con¬ 
sideration, the plaintiff's objections on 
the ground of his absence dismissed the 
plaintiff’s suit in accordance with the 
award. The same day plaintiff’s counsel 
who had been in the Bar room and con¬ 
sidered that his presence in Court was 
unnecessary that day which had been 
fixed merely for the report of the process 
server, applied for the restoration of the 
proceedings, which application was how¬ 
ever rejected. From the order of rejec¬ 
tion the plaintiff appealed to the District 
Court. In that Court the defendant 
pleaded that no appeal lay as the order 
of the first Court was not passed und^r 
O. 9, Rr. 8 and 9, but under Cl. 16, 


Sch. 2. The District Court was of opi¬ 
nion that the first Court had really been 
acting under O. 9 though professing tO' 
act under the schedule. On the merits 
the District Court accepted the appeal 
and directed the first Court to restore 
the case and decide the same after dis¬ 
posing of the plaintiff's objections. For 
the petitioner it has bean elaborately 
argued that none of the orders and rules 
in the Code of -Civil Procedure apply to 
arbitration proceedings which are gover¬ 
ned by the provisions contained in Sch. 2 
to that Code, and that by Cl. 16 of the 

Schedule no appeal is competent from a 

decree except in so far as the decree is m 
excess of or not in accordance with the 
award. Reference has been made to 
Ss* 89 and 141 and O, 43, R. 1> Civil 
P 0., and ShavaJcska Dinsha Davar v. 
TijabBaji Ayahil), Bajrat Akramnissa 
Begam v Valiulnissa Begam{2) Dhonkal 
Singh V. Phakkar Singh (3). Parasii- 
rama Ayyar v. Seshier (4), Damodara 
Menon v. Kittappa Menon{^) and Sidhu 
Bam V. Gamun (6). 

Pandit Sheo Narain for the respon¬ 
dent has combated the contentions of 
the appellants, has endeavoured to ex- 
plain and distinguish the rulings and sec¬ 
tions quoted against him and relies on 
Barakhbai v. Jamnabai (7), Lalta Pra¬ 
sad V, Band Kishore (8), Diljan Miha 
Bibi V. Bemanta Kumar Roy (9), Behari 
Lai V. Dhalan Das (lO), Bari Singh v. 
Allah Bakhsh (11), Ss. 141 and 43 and 
O. 23, R. 3 of the Code. 

In my opinion however it is unneces¬ 
sary to go into and decide the legal ques¬ 
tions raised. Substantial justice has 
been done by the learned District Judge. 
It is admittel that the plaintiff could, 
have moved to set aside the first Court’s, 
orders by a petition for revision even if: 
he had no right of appeal. It is discre-' 
tionarv with me to exercise revisional 
powers and in my opinion the present isj 
not a case in which they should be exer-i 
cised in favour of the petitioners. If, as' 

(1) [19171 40 Bom. 386=37 I. 0. 140. 

(2) [18941 18 Bom. 429. 

(3) [18931 15 All- 84 (F. B.). 

(4) [19011 27 T^Iad. 504. 

(5) [19111 26 Mad. 16=101. 0. 879. 

(6) [1900] 93 P. R. 1900. 

(7) [1913] 37 Bom. 639=19 I. C. 786. 

(8) [laCOl 22 All. 66 (F. B ). 

(9) [19151 29 T. C. 395. 

(10) [19101 5 I. 0. 994. 

(11) [1916] 115 P. R. 1916=38 I. 0. 769. 
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it is alleged, the objections are frivolous 
and worthless, the petitioners will be 
able to prove them such. I dismiss the 
petition. 

H.M./r.k. Petition clisniis'ied. 
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Abdul Raoof, J. 

Nihal Shah and others —Plaintiffs— 
Appellants. 

V. 

Mt. Malan and others —Defendants— 
Respondents. 

Second Appeal No. 1331 of 1919, Deci¬ 
ded on 12th May 1920, from decree of 
Dist. Judge, Gurdaspur, D/- 27th March 
1919. 

Civil P. C. (5 of 1908), S. 92—Suit for 
declaration that certain property is wakf 
property is not suit under S. 92. 

Where a suit is brought in individual capacity 
for declaration that certain property should 
retain its character of wakf and that it cannot 
be dealt with in a manner opposed to intention 
and objects of the founder, the suit does not 
come within the scope of S. 92. [P 456 C 2] 

Molcand Lai and Sheikh Niaz Mahom- 
mad —for Appellants. 

Tek Chand and Kunwar Dalip Suigh 
— for Respondents. 

Judgment. —The 6ve plaintiffs in this 
case brought a suit against defendants 1 
and 2 and their tenants-defendants 3 and 
4, in theOourt of the Munsif of Pathankot 
on the following allegations: That one 
Harnamun constructed a dharamsala and 
made it wakf for the beneGt of the 
general public (dharmarth); that the said 
building continued to be used as a 
dharamsala dharmarth for a long time; 
that after the death of Harnamun, Shanker 
Das, defendant 2, took possession of the 
building and that another brother of 
Harnamun named Radha Kisben, husband 
of defendant 1, brought a suit for an in¬ 
junction against defendant 2 in which the 
property in suit was declared to be wakf 
property; that defendant 2 was accor¬ 
dingly prohibited from interfering with 
the dharamsala and its appurtenances 
and that defendants 3 and 4 have been 
put into possession of the property as 
tenants by defendants 1 and 2 who 
realize Rs. 100 annual rent from them. 
The most important allegation is con¬ 
tained in para 4 of the plaint which runs 
thus: That the building in dispute, 

mamely, the dharamsala, etc., is wakf 
which cannot be given on rent nor are 
defendants 1 and 2 competent to let it 
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out on rent or bring it into their own ueo 
inasmuch as by such acts the object of 
the founder of the dharamsala is defeated 
and the general public is deprived of its 
benolit. In para. 5 the plaintiffs i)ut 
forward their rights to come into Court 
and claim redress from it for the protec¬ 
tion of the dharamsala In this para¬ 
graph they further stated that tlioy had 
obtained a certificate from tlie Collector 
of the District permitting the plaintiffs 
to institute the suit. In para. 7 the 
plaintiffs stated that the suit was of a 
civil nature and was cognizable by the 
Court of a Munsif of the Second Class. The 
following prayers were made in the relief 
claimed: That a declaratory decree may 
be passed declaring that the building 
called dharamsala, etc., is wakf, that de- 
fendants 1 and 2 cannot deal with it in 
a manner opposed to the intentions and 
object of the founder and that they should 
be prohibited from doing so: that defen¬ 
dants 3 and 4 should bo dispossessed of 
the dukan, i. e.. the dharamsala, etc , and 
that a decree for a sum of Rs. 300 on ac¬ 
count of arrears of rent may be given 
against defendants 3 and 4. A general 
prayer has been added to the plaint asking 
the Court to grant to the plaintiffs such 
other reliefs which the Court may think 
just and according to law. 

The suit was resisted upon various 
grounds one of which being that it was 
barred by limitation. The Court of first 
instance gave effect to this plea and dis¬ 
missed the suit as being barred by time. 
The plaintiffs preferred an appeal to the 
lower appellate Court which confirmed 
the decree of the Court of first instance 
upon other grounds although disagreeing 
with that Court on the question of limi¬ 
tation. It is not necessary to follow the 
learned District Judge into all the reason¬ 
ings given in his judgment. The main 
ground upon which the learned District 
Judge has rested his decision is that the 
suit was brought under S. 92, Civil P. C., 
and that as the provisions of that section 
had not been complied with in some 
respects, the suit was bound to fail. 

I will state his decision on the point in 
his own words 

“(1) because the sanction under S. 92, 0. P, C,, 
was granted to two persons Shib Ram and 
Mukandu in addition to the five persons who 
actually filed the suit” 

y'liieMadala Bagavannarayana v. 
palli Perumallacharyalu (l), where i t 
(1) [1916] 31 I. C. 236. 
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was held that where more than two per¬ 
sons interested in a trust have obtained 
sanction under S. 92, Civil P. 0., 
of them cannot sue without the 
and (2) because the sanction granted by 
the Collector was not precise, as required 
by such rulings as Prem Singhj. Labh 
Singh (2), GangaBamv, Balia Sing 
(3). Srinivasa v. Venkata (4^ 
Bussain Miijan v. Collector of 
.and Suleman Haji Usman v. Sheikh 
Ismail (6) This decision was arrived at 
by the leaned District Judge in spite o 
the protestations on the part of the 
plaintiffs that they did not bring their 
suit under S. 92 and that the relief which 
they claimed could be granted by a Court 
of ordinary civil jurisdiction. The learned 

Diqtrict Judge however refused to allow 
plaintiffs to urge that the suit was 
not intended to be one under S. 9 a 
P ivil P C Holding thisview the learned 
District Judge held that the suit was 

not maintainable and should be dismissed 

In view of this decision the learned 
District Judge maintained the decree of 
the Court below and dismissed the ap¬ 
peal before him on this preliminary 

*’°Th6 plaintiffs have preferred this 
second appeal to this Court and the ques¬ 
tion which I have to decide is whether 
the suit was of the nature contemplated 
bv S. 92, Civil P. C., and was instituted 
as such and was therefore liable to be dis¬ 
missed for the reasons given by the 
learned District Judge. It has been con¬ 
tended by Mr. Mukand Lai Puri, the 
learned counsel for the plaintiffs appel¬ 
lants, that the suit was brought by the 
plaintiffs in their individual capacity and 
that it was neither a suit contemplated 
-by S. 92, Civil P. C., nor one to which 
provisions of 0. 1., P. 2 can apply. 
In support of his argument he has relied 
upon the following rulings: Ayatuiinessa 
V. Kulju Khalifa (7), Budree Das v. 
Chooni Lal{S),JamaLud-Dinv. Mustafa 
Hussain (9), Dasondhay v. Muhammad 
Abu Nisar (10) and Ja wahra v. Akbar 

(2) [V301] 69 P. R. 1901. 

(3) [19071 110 P. R. 1907. 

(4) [18881 11 Mad. 148. 

(5) [18971 21 Bom. 257. 

^6) A. I. R. 1915 Bom. 38=39 Bom. 580=30 
I. C. 17. 

(7) A. I. R. 1914 Cal. 356=41 Cal. 749=22 
I. C. 677. 

(8) [19061 33 Cal. 789=10 C. \V. N. 581. 

(9) [19031 25 All. 631=(1903) A. W. N. 120. 

(10) [1911] 33 All. 660=11 I. C. 36. 
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Hussain (ll). It is not necessary to 
discuss the decision in the several 
cases cited above as the examination 
of the plaint in this particular case 
leaves no manner of doubt as to 
the nature of the suit brought by the 
plaintiffs. According to the allegations 
contained in the plaint, to which I have 
referred in this judgment, there cannot 
be the least doubt that all that the plain¬ 
tiff claimed was that the character of the 
wakf property should be retained and 
that they should get a declaration from 
the Court to that effect. The case very 
nearly comes within the rule laid down 
in Sewa Singh v. Budh Singh (12). In 
my opinion the decision of the learned 
Judge of the Court below upon this preli¬ 
minary point cannot be supported. I 
therefore set it aside and remand the case] 
to the lower appellate Court under 0.41, 

R, 23 with directions that the appeal 
may be reinstated in its place in the 
register of pending appeals and be dis¬ 
posed of according to law. Stamp on 
appeal to be refunded. Cost to follow 
the event. 

b.m./r.k. Case remanded. 

^ (11) [l«85l 7 All. 178=(1884) A. W. N. 324.^ 
(12) [18921 66 P. R. 1892. 

A. I. R. 1920 Lahore 456 
Special Bench 

Shadi Lal, Le Rossignol and 
Broadway, JJ. 

Datar Kaur —Judgment-Debtor Ap¬ 
pellant. 

V. 

Bam Battan and others Decree-Hol¬ 
ders—Respondents. 

Letters Patent Appeal No. 12 of 1919, 
Decided on 9bh April 1920, against the 
order of Petman, J., D/- 12th June 
1919, reported in A. I. B. 1920 Lahore 
443. 

Punjab Alienation of Land Act (1900), 

S. 16—Executing Court can make temporary 
alienation of land of agriculturist. 

Although S. 16, Punjab Alienation of Land Act 
prohibits the sale in execution of a decree of land 
belonging to an agriculturist it does not affect 
the power of the Court executing a decree to 
make a temporary alienation thereof. [P 459 C IJ 

Hand Lal —for Appellant. 

Tirath Bam —for Respondents. 

Shadi Lal, J. —The proposition of law 
which has been referred to the Full Bench 
for determination, is whether a Court 
can, in execution of a decree, order a tem¬ 
porary alienation of the land belongmg 
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to a raernhor of an asriouUural fcribo. Ifc 
is clear that S. 16, I'unjah Alienation of 
Land Act, 13 of 1900, wliile prohibiting 
the sale, in execution of a decree, of the 
land belonging to a member of an agricul¬ 
tural tribe, does not interdict a tempor¬ 
ary alienation thereof. The answer to the 
<3uestion dei)end9, therefore upon the pro¬ 
vision of Civil Procedure Code, relating 
to the execution of a decree. There can be 
no do ibu that the Courts in this province 
have for many years consistently followed 
the rule that a temporary alienation of 
the judgiuent-debtor’s land is one of the 
modes in which a money decree can be 
satisfied, and have sometimes adopted it 
in order to prevent a sale of the land, 
even when the sale could beeffected with¬ 
out infringing any provision of the law. 
The enactment of the Punjab Alienation 
of Land Act, which as observed above, 
does not prohibit a temporary alienation, 
did* not disturb the practice which the 
Courts had adopted as one calculated to 
benefit the judgment-debtor, without at 
the same time depriving his creditor of 
the fruits of his decree, when that judg¬ 
ment-debtor could offer nothing hut his 
land in order to discharge his liability. 
Indeed a Division Bench of the Punjab 
Chief Court in Badar Din v. Bii,armal(X) 
while dealing with the change brought 
about in the law by the provisions of 
S. 16, of the aforesaid Act, pointed out that 
though the land belonging to a member 
of an agricultural tribe could not be sold 
in execution of a decree, it could be at¬ 
tached and thereafter dealt with in the 
manner prescribed by S. 326, Civil P. C. 
of 1182, corresponding to S. 72, of the 
now Civil P. 0. 

It was not until 1917 that a discordant 
note was struck by one of the Financial 
Commissioners in a revenue judgment, 
Ahmad Khan v. Parmanand (2), which 
upon a consideration of the provisions of 
S. 51 and S 72, Civil P. G reached the 
conclusion that a temporary alienation in 
execution of a decree is possible only un- 
der the conditions specified in S. 72, and 
that that section postulates that the pro¬ 
perty attached in execution of a decree 
can lawfully be sold, and that it is with 
respect to a property of that kind that 
the Collector can intervene and make a 
proposal for a temprorary alienation. If 
the property attached is not liable to sale 

("OTTgoai 4 p. r. i903. 

(2) [191738 P. R. 1917 Rev.= 43 I. C. 89G. 
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thou no temporary alienation *' can bo 
made by the Coiloctor nndor tlio autho¬ 
rity of S. 72. This view has however 
been dissented from by his coileaguo in 
Saleh Mahammad v. Mchar Singh (3). 
This divergence of opinion between the 
two final revenue authorities has placed 
the subordinate revenue officers in a difti- 
cult position, the result being that there 
is at present considerable uncertainty as 
to whether or not it is permissible to 
order a temporary alienation of agricul¬ 
tural land in execution of a decree against 
amemberofan agricultural tribe. Having 
regard to the importance of tlio (juestion, 
and in view of the divergence of opinion 
referred to above, this Court iias consi¬ 
dered it necessary to examine the matter 
de novo, more especially because the judg¬ 
ment in BadarDiny.Buramald),though 

containing a dictum on the subject does 
not profess to discuss tlie question. 

A perusul of the judgment in Ahmad 
Khan v. Parmanand (2) shows that the 
correctness or othorwisa of tlia coocln- 
sion reached therein depends practically 
upon the interpretation to be placed on 
S. 72, Civil P. 0. Now that section is in 
the following terms: 

“ Where * * * the property attached cocsists of 
land or of a share in land and the Collector repre¬ 
sents to the Court that the public sale of the land or 
share is objectionable and that satisfactiou of the 
decree may be made within a reasonable period by 
a temporary alienation of the laud or share, 
the Court may authorize the Collector to provide 
for such satisfaction in the manner recoramoud- 
ed by him instead of proceeding to a sace of the 
land or share.” 

Before examining the argument de¬ 
duced from the wording of the section, 
it is necessary to point out that the 
Collector, when acting under S. 72, does 
nob perform any judicial function, but is 
merely a ministerial officer who in the 
matter of carrying out orders of the civil 
Court relating to the execution of a de¬ 
cree against land takes the place of an- 
ordinary ministerial officer charged with 
the duty of executing decrees. If he 
makes any such representation as is re¬ 
ferred to in S. 72, he does so, not in any 
judicial capacity, but as an officer of the 
Court. It is perfectly within the dis¬ 
cretion of the Court to accept or to de¬ 
cline to accept, such representation, vide 
Duro Prosad Roy v. Kali Prosad Roy 
(4) and Darya Smgh v. Mehtab (5). In 

(8) [19193 1 P. R. 1919 Rev=51 1. C. 

(4) [1888] 9 Cal. 290 (P.B.). 

(5) [18943 25 P. R. 1891. 
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the event of the Court declining to accept 
the representation it would be the Col¬ 
lector’s duty to sell the land, assuming 
of course, that there is no special law 
prohibiting such a sale. Now, the ratio 
decidendi of the judgment in Ahmed Khan 
V. Varvianand (2) appears to be that the 
])osver to order a temporary alienation of 
land comes into existence only when the 
Collector makes a representation to that 
etTeet, and that, if such a representation 
cannot legally be made for example, when 
the property attached is not liable to 
sale, then the Court itself has no power 
to order a temporary alienation, because 
there is no other law which authorises 
the Court to do so. A superBcial reading 
of the section may lead to that conclu¬ 
sion but if the relative functions of the 
Court and the Collector are properly 
understood, it will be seen that this view 
cannot be sustained. As pointed out 
above, the Collector is merely a minis¬ 
terial officer, and it is a mistake to sup¬ 
pose that it is the intervention of a 
ministerial officer that brings into exis¬ 
tence a power which the Court did not 
originally possess. "When the Court upon 
a representation made by the Collector 
for a temporary alienation authorises 
him to provide for the satisfaction of the 
decree in the manner suggested by him 
it seems to me that the power to order 
a temporary alienation resides not in the 
Collector but in the Court. 

Suppose, in a case against a judgment- 
debtor, who is not a member of an agri¬ 
cultural tribe, the Court considers it 
objectionable to sell his land, and thinks 
that the decree may be satisfied by a 
temporary alienation, it w’ould he absurd 
to suggest that in order to do that the 
Court should adopt the wholly unneces¬ 
sary procedure of first asking the Collec¬ 
tor to sell the land, and then upon re¬ 
ceiving a representation from him make 
a temporary alienation of the property. 
Why should not the Court carry out its 
intention without resorting to this act 
of supererogation? And suppose the Col¬ 
lector does not think fit to intervene on 
behalf of the judgment debtor, is it seri¬ 
ously suggested that the Court is then 
helpless and cannot order a temporary 
alienation which it considers to be desir¬ 
able in the interests of both the parties? 
Take a converse case. The Court directs 
that the land of the judgment-debtor, 
who is not protected by the Alienation of 


Land Act; should be sold, but the Collec¬ 
tor suggests a temporary alienation is the 
Court bound to accept that advise? There 
can be no doubt whatever that the Court 
can reject the representation and direct 
the Collector to sell the land. The above 
discussion makes it clear that it is not 
the Collector but the Court that posses¬ 
ses the power to order a temporary alie¬ 
nation. The power does not emanate 
from the Collector but resides in the 
Court. If, as I hold, the power resides 
in the Court then it seems to me that it 
exists independently of any action which 
may be taken by its ministerial officer. 
It may remain dormant until the Collec¬ 
tor intervenes in the interest of the 
judgment.debtor, but it cannot be held 
that it is brought into existence by that 
intervention. 

It is already there, and the Collector e 
intervention furnishes only an occasion 
for its exercise. The Court, which 
alone is the repository of the power, 
has the discrection to exercise it and 
the Collector’s intervention is not a 
condition of the exercise thereof, that is 
to say, it can do so without making any 
reference to the Collector or after making 
a reference but witout receiving any re¬ 
presentation from him. I am according¬ 
ly of opinion that the assumption con¬ 
tained in the judgraemt in Ahmad Khan 
V. Varmanan l (2), that the power to 
make a temporary alienation is created 
by the Collector’s proposal to that effect 
is unwarranted by any principle of law. 
The language of S. 72 when carefully 
examined does not hear this construction: 
indeed such an interpretation must in¬ 
evitably lead to some absurd results. I 
consider that the section, while prescrib¬ 
ing the mode in which a sale of the land 
can be prevented by the Collector by 
suggesting an alternative method of exe¬ 
cution, impliedly recognises the Court’s 
pow'er to direct a temporary alienation. 
The exercise of the power is not confined 
to the circumstances described in the 
section, and the Court is at perfect liberty 
to use it whenever it thinks fi t to do so 

Our attention has been invited toS. 51, 
Civil P. C., which enumerates the powers 
of the Court in regard to execution; and 
it is argued that the powers in the matter 
of execution are circumscribed by the 
provisions of that section, and that a 
temporary alienation, which finds no 
place in that section, can only be ordered 
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subject to tlie conditions and limitations 
imposed by S. 72. Now ex coucesso the 
Court has under S. 51 the power to sell 
the property, and if the Court possesses 
the power to transfer the entire bundle 
of rights constituting ownership, surely 
It has the lesser power of transferring 
some of those rights. Dominium or owner¬ 
ship, as delined by Austin, denotes 
a right—indefinite in point of user—un¬ 
restricted in point of disposition—and 
unlimited in point of duration—over a 
determinate thing. It seems to me that 
when the Court has the authority to 
transfer the plenary right as defined 
above, it has also the jurisdiction to trans¬ 
fer a right which is limited in its opera¬ 
tion. The power to sell includes the 
power to make a temporary alienation, and 
it was probably for this reason that the 
latter power wasnotexpressly mentioned, 
though as I have stated above, S. 72, 
implied that the Court possesses an autho¬ 
rity to make a temporary alienation. 

It will be observed that S. 52, Civil 
P, C., expressly provides that the Court 
can order execution by appointing a 
receiver, and there can therefore be no 
doubt that it can appoint the decree- 
holder himself as the receiver of the 
judgment-debtor’s land and can authorise 
him to receive the rents and profits 
thereof for a specified period in satisfac¬ 
tion of his decree. If the Court can do 
this, there is no reason why it should 
not be able to achieve the same result by 
ordering a temporary alienation, because 
the object aimed at in both the cases is 
the same, namely, the realisation of an 
adequate sum of money from the produce 
of the land in order to satisfy the decree 
against the owner of the property. Upon 
an examination of the relevant sections 
of the Code in the light of the general prin¬ 
ciples of the law, I am of opinion that 
the Court executing a decree has autho¬ 
rity, not only to sell the land of the 
judgment-debtor, but also to make a 
temporary alienation thereof; and that 
the latter power is not confined to the 
case in which a representation is made by 
the Collector as contemplated by S. 72. 
If the judgment-debtor happens to be a 
member of an agricultural tribe, then 
S. 16, Punjab Alienation of Land Act 
ccmes into operation, and while that 
. section prohibits the sale of the land, it 
does not affect the Court’s power as to 
temporary alienation. I would there¬ 


fore answer the question referred to the 
Full Bench in the ullirmative. 

LeRossignoI, J. —My view complotoly 

coincides with that of my learned 
brother. A provision like S. 16, Punjab 
Alienation of Land Act. which tronchos 
on the usual jurisdiction of the Civil 
Courts, must be very strictly construed 
and it leaves intact every power of the 
Civil Courts except tliat which it ex¬ 
pressly takes away. Consequently the 
power held by the Civil Courts of order, 
ing a'temporary alienation of the judg, 
meut-dobtor’s laud is unaffected by that 
section. The representation of the Col¬ 
lector referred to in S 72 of tlio Code 
appears to mo to be but an unessential 
incident and the cardinal portion of the 
section is that which confers authority 
on the Court to direct the Collector to 
take action. 

Broadway, J. —I concur. 

R.M./R.K. Answered affirmatively. 
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Abdul Raoof, J. 

Hema Ham and another —Defendants— 
Appellants. 

V. 

Chhaita Ham and others —Plaintiffs— 
Respondents. 

Second Appeal No. 396 of 1920, De- 
cided on 25th May 1920, from decree of 
Dist. Judge., Dera Ghazi Khan, D/. 5th 
January 1920. 

Hindu Law—Debt — Father—Account In 
joint name of father and son-~Balance struck 
by father—Son and son’s son held liable to 
pay debt. 

G and bis son H forming a joint family of 
which the former was the manager had an ac¬ 
count with the plaintiffs in the course of which 
O struck a balanc* on which was based the 
present suit. It was instituted against S and bis 
minor son B, O being dead. It appeared that 
during the period to which the account related 
H was living and working with his father and 
the business was a joint family business. 

Held, that the estate of defendants las well as 
their persons were liable for the debt. U Bom. 
L. R. 1289, Foil. [p 4G0 C 1] 

Hand Lai —for Appellants. 

Gopal Lai —for Respondents. 

Judgment. —This was a suit for the 
recovery of Rs. 587 for principal and 
interest due on a book account under the 
following circumstances: — 

Godha Ram and his son Heman Ram 
forming a joint Hindu family had an 
account with the plaintiffs in the course 
of which Godha Bam struck a balance on 
Slst of May 1913 on which the present 
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suit is based, The suit was instituted 
against Heraan Ram and his minor son 
Radha Kishen, Godha Ram being dead. 
A decree was claimed against the estate 
as well as against the persons of the 
defendants. The existence of the debt 
was admitted, but the claim against the 
Iversons of the defendants was contested. 
The Court of first instance passed a de¬ 
cree against the estate, but refused to 
pass a decree against the persons of the 
defendants. The plaintiffs appealed with 
the result that the decree of the first 
Court has been modified and a decree 
has been passed against the estate as 
well as the persons of defendants. The 
defendants have come up in second appeal 
to this Court. The facts found by the 
lower Appellate Court are not contested, 
but it is argued that the persons of the 
defendants cannot be made liable for the 
debt as it was incurred by Godha Ram 
and the balance was struck by him. It is, 
however clear from the findings of the 
Court below that the account sued \y3on 
stood in the joint names of Godha Ram 
and Heman Ram and that the last 
balance was also enter^ in the names of 

both Godha Ram and Heman Ram. ihe 
acknowledgment of Slst 1913 no 

doubt was made by Godha Ram alone, 
but considering that the latter was the 
manager of the joint Hindu family it was 
only natural that the balance struck 
should have been signed by him. It is 
found by both the Courts that during the 
period to which the account related, 
Heman Ram was living and working with 
his father. The family business was a 
joint business. No separation or indivi¬ 
dual dealings have been established by 
the evidence on the record. Some sorb 
of separation was alleged on behalf of the 
defendants, but it has been found by the 
lower Court that it was not established. 
On the facts found the ruling in Gokal 
Kasiur v. Amar Chand Jasraj, (l) ap¬ 
plies. The appellants, in my opinion have 
rightly been held to be liable personally 
and there is no force in this appeal, which 
is accordingly dismissed with costs. 

• 

R.M./r.K. Appeal dismissed. 


(1) [19071 9 Bom. L. R. 1289. 
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AbDUIj Raoop and Martinear, JJ. 
Mt. Chambeli and another —Defendants 
—Appellants. 


V. 

Bishna —Plaintiff—Respondent. 

Second Appeal No. 2435 of 1920. Deci¬ 
ded on 7th January 1920 from decree of 
Dist. J., Ambala. D/- 29th June 1920. 

(a) Custom (Punjab)—Alienation — Widow 
—Will in favour of stranger—Daughter’s son 
is entitled to sue for ejectment of stranger 

Hindu Law, succession. 

When a widow executed a will m favour ot 
stranger and mutation was affected m bis favour 
daughter's son is entitled to maintain suit for 
hU ejectment both under customary law as well 

as under Hindu law, after the death of widow. 

[P 461 o yj 

(b) Custom (Punjab) — Succession - Dau¬ 
ghter’s son is not excluded by death of his 

”c^us*ora docs not exclude a daughter’s son 
from inheritance on ground of his mother hav¬ 
ing predeceased her father or grandmoUier 


Manohar Jjal for Appellants. 

Hargopal for Jagan Nath—lor Res¬ 
pondent. 

Judgment.—The following facts will 
disclose the nature of tho question to he 
tried in this second appeal. One Dhan- 
want was the ow’ner of certain culturable 
land, house property and certain mort¬ 
gaged land. He having died Mt. Badami 
his widow, succeeded in obtaining pos¬ 
session of the property. This lady exe¬ 
cuted a number of wills in favour of 
certain persons. The plaintiff in this 
case is one Bishna, son of Mt. Bholi, a 
daughter of the said Dhanwanb, by his 
wife Mt. Giani. A svill was executed by 
Mt. Badami in his favour also. The last 
will was executed in favour of the defen¬ 
dant. Mb. Bholi admittedly had prede¬ 
ceased Mt. Badami. On the death of 
Mt. Badami the property was mutated- 
in the name of the defendant on the 
strength of the will in his favour. The 
plaintiff preferred an appeal against the 
mutation order; but his appeal was 
rejected. Thereupon he instituted the 
present suit and in para. 5 of the plaint 
he based his claim on the will, custom 
and law. The defendant resisted the 
suit mainly on the ground that the plain¬ 
tiff was not the grandson i. e. the 
daughter’s son, of Dhanwant and that, 
therefore he had no locus standi to main¬ 
tain the suit. He alleged that under last 
will of Mt. Badami he was entitled to 
succeed to the land and that the property 
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had rightly boon mutated in his narno. 
The trial Court found that the will in 
favour of the defendant was executed at 
a time when the lady had not a dispos¬ 
ing mind. It camo to the conclusion 
that the dofondaut was a mere stranger. 
On the question whether the plaintilT 
was or was not Dhanwant’s daughter’s 
son the Court expressed no opinion be¬ 
cause it came to the conclusion that, 
even if ho was a daughter's son he was 
not entitled to succeed to the property 
of Dhanwant under the Customary law. 
Taking this view, tho Court dismissed 
the suit. 

Tho plaintilT appealed. Tho lower Ap¬ 
pellate Court has agreo«l with the finding 
of the trial Court on the question of the 
effioaoy of the will in favour of the 
defendant. On the question of the plain- 
tilY’s title to maintain the suit it has 
differed from the trial Court and has 
held that even if the plaintiff was not 
able to establish a custom giving him a 
right to question the alienation he being 
an heir under the Hindu law was entitled 
to maintain tho suit. The lower appel¬ 
late Court, therefore, granted a decree in 
favour of the plaintiff. 

Tha defendant has come up in second 
appeal to this Court, and it has been 
contended on his behalf by his learned 
Counsel Mr, Manohar Lai that the lear¬ 
ned Judge of the Court below was not 
right in allowing the plaintiff to fall 
back upon the personal law under the 
circumstances of this case. His argu¬ 
ment is that, in the first place, the 
plaintiff did not base his right to main¬ 
tain the suit on the Hindu law, and 
secondly that as a daughter’s son is nob 
mentioned as an heir in Rabtigan’s book 
on Customary law the plaintiff has got 
no locus standi to maintain the suit. 
Mr. Hargopal for the plaintiff-respon¬ 
dent has relied upon two decisions of 
this Court which completely ans%ver the 
argument put forward by Mr. Manohar 
Lai. In the case of Rahman v. Karim 
Bakksh (l) it was held that the general 
principle of Customary law is that in the 
absence of all agnates of a childless pro¬ 
prietor -any cognate, however distantly 
related to him, is entitled to succeed to 
his property in preference bo the pro¬ 
prietary body of the village. Now in 
this case the defendant is an utter stran¬ 
ger. The plaintiff bei ng the daughter 3 

(1) L191H28 P. R. 1917=39 I. 0. 113. 
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son of Dhanwant, according to this 
Ruling is entitled to eject liim from the 
land. 

In tho case of Gobinda v. Nandu (2) 
recently decided by a l)ivisio»i Bench of 
tlus Court, tho following relevant pas¬ 
sage occurs at page 21fi: 

Mr. ToUebaud adinils that he cannot cite a 
single case to support bis contention, and that, 
the aforesaid remarlc runs counter to the prin¬ 
ciple of the Hindu law on the subject. That what¬ 
ever the exact ineaniug of the remark may bo, 
wo consider that there is no reason for holding 
that custom excludes a daughter's son from iu- 
hcritanco on tho groiinj of his mother having 
predeceased her father or grandmother.” 

This remark applies with equal force 
to the facts of the present case. Thus 
both under the Customary law and undor. 
tho personal law the plaintiff was en-. 
titled to maintain the suit as against the] 
defondaut who has been found to be a 
mere trespasser. The result is that tho 
appeal fails and is dismissed with costs. 

_r.m ./k. k. _ Appeal dismissed. 

(•>) A. I. R. i92'y ’Lah. '217=5 Lab. '450=71 
I. C. G44. 
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Chevis, Ag. G. J. and Widberforce.-T. 

Maha Ram and others —Plaintiffs— 
Appellants. 

V. 

Basau and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 1653 of 1916, De¬ 
cided on 23rd April 1920, from decree of 
Dist. Judge. Delhi, D/- 18th April 1916. 

(a) Custom (Punjabj—Jat agriculturists are 
presumably governed by custom. 

Where the parties are Jat agriculturists and 
residents of tho village they are governed by 
custom, it is custom and not Hindu law which 
must bo held to govern tho case. LP *192 C 2] 

(b) Punjab Courts Act (1914), 'S. 41 (3) 
High Court will not go into questions of 
custom in absence of certificate. 

Whether by the custom prevailing in the tribe 
to which the parties belong a union between a 
man and his nephew’s widow is recognised as 
valid and whether by custom the issue of such a 
union should be regarded as legitimate and enti¬ 
tled to succeed are questions of custom into which 
the High Court cannot order in second appeal in 
the absence of a certificate. tP 462 C 21 

(c) Custom (Punjab) — Succession—Legiti¬ 
mate sons cannot be ousted by distant col¬ 
laterals. 

Persons who are the legitimate sons of a union 
between a man and his nephew’s widow, cannot 
bo ousted by the more distant collaterals. 

[P 462 C 21 

Amar Nath Chona for Nanak Chand 

—for Appellants. 

N, C. Mehra—iov Respondents. 
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Chevis, Ag. C. J. —The genealogical 

fcreeis as follows: 

LEKH RAM 


Yad Ram * Jai Ram 

d. 1882. I 

i 

Mnkh Ram=Mt. Nahni 
died before d. 1914 
1899 I 


Basau. Surjan 

On the death of Mukh Ram Mt. Nanhi 
succeeded to his land. At that time she 
was childess, bub subsequently two sons 
Basau and Surjan, the present defendants, 
were born to her. According to the plain¬ 
tiffs who are collaterals of Yad Ram and 
Mukh Ram, the defendants are the 
illegitimate sons of one Tirkha who is 
said to have bad an intrigue with Mt. 
Nanhi, but the defendants themselves 
assert that after the death of Mukh Ram 
their mother contracted a karewa mar¬ 
riage with Yad Ram and that they are 
the issues of that marriage. On the death 
of Yad Ram a dispute as to the paternity 
of the defendants arose; the defendants 
were then children and as Mb. Nanhi was 
in possession of Yad Ram s land, the 
Revenue Officer had entries made in the 
mutation register in her favour In 1904 
Mb. Nanhi died; and the colljJterals now 
sue to eject the defendants from the lands 
of Yad Ram and Mukh Ram. 

The first Court held that there had 
peen no karewa marriage between Yad 
Ram and Mt. Nanhi and that even if the 
defendants were the sons of Yad Ram, 
they were illegitimate and not entitled 
to succeed but that as Mt. Nanhi had no 
right as the widow of Mukh Ram to suc¬ 
ceed to Yad Ram’s land, her possession of 
that land had been abverse to the col¬ 
laterals from 1889onward. So the claim 
was decreed only as regards the land of 
Mukh Ram. Both sides appealed to the 
Court of the District Judge, the plaintiffs 
claiming the whole of the land and the 
defendants urging that the suit should.be 
dismissed in toto. The learned District 
Judge holds that the defendants are the 
sons of Yad Ram and that their mother 
permanently lived with Yad Ram and 
that a permanent residence of this sort 
even unaccompanied by any ceremonies, 
is regarded by custom as valid and that 
the sons of such a union are by custom 


V. Mt. Amir Devi 

regarded as legitimate and entitled to suc¬ 
ceed. The learned District Judge there¬ 
fore dismissed the appeal of the plaintiffs, 
accepted the defendants’ appeal and dis¬ 
missed the suit in toto, but left the par¬ 
ties to bear their own costs. The plain¬ 
tiffs have appealed to this Court, and. 
cross-objections as regards cost have been 
lodged on behalf of the defendants. The 
first point argued on behalf of the plain¬ 
tiffs is that the defendants are the sons 
of Tirkha and not the sons of Yad Ram. 
This is however a question of fact which 
has been decided by the lower appellate 
Court in favour of the defendants. Fur¬ 
ther the grounds of appeal while attack¬ 
ing the legitimacy of the defendants do 
nob attack the finding that they are the 
sons of Yad Ram. 

As to the legitimacy of the defendants, 
it is urged that a marriage between a man 
and his nephew’s widow is nob allowed 
by Hindu law. This may be so, but the 
parties are Jat agriculturists and resi¬ 
dents of the village and presumalby are 
governed by custom, and it is custom and 
not Hindu law which must be held to 
govern the case. Whether by the custom 
prevailing in the tribe to which the par¬ 
ties belong a union between a man and 
his nephew’s widow is recognised as valid 
and whether by custom the issue of such 
a union should be regarded as legitimate 
and entitled to succeed are questions of 
custom into which we cannot enter in 
second appeal in the absence of a certi¬ 
ficate. Taking the defendants to be the 
legitimate sons of Yad Ram they are en¬ 
titled to hold the land of both Yad Ram 
and Mukh Ram and cannot be ousted by 
the more distant collaterals. The ap¬ 
peal therefore is dismissed with costs. 

As to the cross-objections, counsel for the 
respondents did nob address us and we 
see no sufficient reason to interfere with 
the order of the lower Court as regards 
costs. The cross-objeci ions are therefore 
disallowed, 

r.m./r.k. Appeal dismissed. 

A. I. R. 1920 Lahore 462 

Broadway, J. 

Fatteh Mahomed —Appellant. 

V. 

Mt. Amir Devi —Respondent. 

Second Appeal No. 2482 of 1919, De¬ 
cided on 23rd February 1920, from de¬ 
cree of Disb. Judge, Mianwalii, D/- 29th 
August 1919. 
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Easement — Right of way —Placing restric* 
tion on ground of inconvenience is inequit* 
able. 

Onco tho plaintiff has established his right to 
pass along tho way it would 'bo inequitable 
moroly on the ground of incouvonionco to any 
particular individual to place auv restriction ou 
that right; G ir. [i. 22*2 and 22 IP. It. 302, .(/)- 
proved : 73 P. It. 1901; 6 /io>n.804 and 25 .Va*/. 
166, Ref. [P 4G3 C 21 

Ghulam Miihaynmad —for Appelhint. 
Mukand Lai Puri —for Respondent. 
Judgment. —Fateh Muhammad Lohar 
instituted a suit against Jawahira Ram 
praying for a perpetual injunction dir¬ 
ecting Jawahira Ram to refrain from 
closing a certain door and thereby inter¬ 
fering with the plaintilT’s right of way 
through iawahira Rain’s house. During 
the course of the trial of the case Jawa¬ 
hira Ram died and his widow, Mt. Amir 
Devi, was brought on to the record in 
his stead. The trial Court held that tho 
plaintiff had established his right of way 
and granted him a decree. Against this 
decree Mb. Amir Devi preferred an ap¬ 
peal to the District Judge of Mianwali 
who while holding that the right of way 
had been established beyond question, 
considered that it would cause great in¬ 
convenience to tho widow if her Maho- 
modan neighbours were to be allowed -to 
go through her courtyard at all hours of 
the day and night and accordingly 
modified the decree by directing that the 
plaintiff would be entitled to pass 
through the defendant’s house only on 
occasions of marriage, burial or when the 
front bazar became impassable owing to 
rains or floods. Against this modified 
decree the plaintiff has preferred this 
second appeal through Mr. Ghulam Mu¬ 
hammad and I have beard Mr. Mukand 
Lai Puri on behalf of the respondent. 

The learned' vakil for the appellant 
contended that once an easement had 
been established, the mere plea of incon¬ 
venience would nob be sufilcient to res¬ 
trict its use in any way. He referred to 
Sham Bagdee v. Fukeerchand (l) and 
Mokooiidanatha Bhaduri v. Shib Chu7i- 
der (2) in support of his contention. In 
the former case it was held that the fact 
of there being another outlet from the 
house would make no difference once an 
casement bad been created by time and 
user over the property of another. The 
latter ruling is also to the same effect. 
Mr. Mukand Lai Puri on the other hand 

“(iTUeGGlGW! Ri^22' " 

(2) L1S741 22 W. R. 302. 


contended that inasmuch as the lower 
appellate Court liad exercised its discre¬ 
tion in the matter and had granted aeon 
ditional injunction, that discretion should 
not he interfered with in second appeal. 
He referred mo to Ranchodfi v. Lallu (3) 
a case which dealt with the admission of 
an appeal presented after the time pro¬ 
scribed by the Statute of Limitations. 
It was hold therein that whore tho law 
leaves a matter within the discretion of 
the Court, and the Court after proper in¬ 
quiry and duo consideration, has exer¬ 
cised tho discretion in a sound and rea¬ 
sonable manner, the High Court will not 
interfere with the conclusion arrive 1 at. 
even though it would itself have arrived 
at a different conclusion. Again, re- 
liance was placed on Kichilappa Naickar 
V. Ramanujam Pillai (4) a case which 
dealt with S. 5, Lim. Act, and in which 
the same principle was enunciated. Tlien 
Mr. Puri referred to TIari Singh v. Mu¬ 
nicipal Committee, Piudigheb{6) where a 
conditional injunction had been passed 
and iu which it was hold that tho Spe¬ 
cific Relief Act contained no prohibition 
against a conditional injunction being 
granted. 

The learned District Judge appears to 
have been influenced by the fact that the 
defendant was a Hindu widow and that 
inasmuch as the way along which the 
plaintiff would pass lay in front of her 
house on the one side and her chauka on 
the other, it would be an intolerable 
nuisance to her. It is to be borne in 
mind however that the suit was filed dur¬ 
ing the lifetime of her husband, and it 
seems to me that once the plaintiff had 
established his right to pass along that 
way, it would be inequitable merely on 
the ground of inoonvenienee to any parti¬ 
cular individual to place any restrictions 
on that right. In these circumstances, 
while recognizing the hardship to the de¬ 
fendant, I think that the plaintiff is en¬ 
titled to an unqualified injunction. I 
accordingly accept this appeal and set¬ 
ting aside the decree of the learned Dis 
bricb Judge restore that of the learned 
Munsif. 

B.M./b.k. Appeal accepted. 

(3) L18B1-82] 6 Bom. 304. 

(4) U9021 25 Mad. IGG. 

(5) L19011 78 P. R. 1901. 
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A, I. R. 1920 Lahore 464 (1) 

Martineau, j. 

nt Bam —Convict—Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. lOG3of 1920, 
Decided on 19th November 1920, from 
order of Sess. Judge Karnal, D/- 19th 
June 1920. 

Penal Code (45 of 1860), Ss. 27 and 451— 
Husband absent—Entry into house with wife’s 
consent with intent to commit adultery with 
her is offence under S. 451—House is still in 
possession of husband. 

Whore ia K’s. absence from home the accused 
entered his house with his wife’s consent in order 
to commit adultery with her: 

ifr/d: (1) that the accused was guilty of the 
oSence specified in S. 451; (2) that the house 
being in the wife’s possession on account of her 
husband it was in his possession within the 
meaning of S. 27, and the consent of the wife to 
the entry of the accused could uot save him. 

(.P 464 C 1) 

Teh Chand —for Petitioner. 

Judgment. —It has been found by the 
Courts below that, in Kundan’s absence 
the petitioner entered Kundan’s house at 
about midnight with the intention of 
committing adultery with Kundan’s wife 
Budho, and he has been convicted of an 
offence under S. 451, I. P. C., and sen¬ 
tenced to six months’imprisonment. It is 
urged that the evidence is conflicting in 
regard to the place where Budho’s little 
girl was at the time when the men who 
are said to have caught the petitioner in 
the liouse arrived, two witnesses saying 
that she was inside tiie house and that 
they brought her out, while the third 
says she was already outside when they 
came. This discrepancy seems important 
and I see no reason for not accepting the 
finding of the Courts below on the facts. 
The contention that the petitioner could 
not be prosecuted except on the com¬ 
plaint of Budho 3 husband is untenable. 
The prosecution is not for the offence of 
adultery but for that of committing house 
trespass with intent to commit adultery. 

The main argument for the petitioner 
is that as the house was in the possession 
of Budho and he entered it with her con¬ 
sent he is not guilty of an offence. I can¬ 
not agree with this argument. Kundan 
lived in the house and his absence from 
it was only temporary. The house was 
in Budho’s possession on account of her 
husband, and it was consequently in her 
husband s possession within the meaning 
of the Indian Penal Code (S. 27). The 
conviction is correct, hut the petitioner 


has already undergone three months' im¬ 
prisonment and I think that this is a 
sufficient punishment for the offence. I 
accordingly reduce the sentence to the 
term of imprisonment which the peti¬ 
tioner has already undergone. 

R.M./r.k. Sentence reduced^ 

A. I. R. 1920 Lahore 464(2) 

Abdul Raoof, J. 

Ghulam Mustafa Khan and others — 
Petitioners. 

V. 

Ghulam Nabi —Opposite Perty. 

Civil Petn. No. 69 of 1920, and Civil 
Appeal No. 1112 of 1919, Decided on 
6th October 1920. 

(a) Civil P. C. (1908), O. 41, R. 5—Slay 
cannot be granted on mere (peculation. 

A Court cannot stay execution of a decree upon 
a mere speculation of a vague character. 

[P 465 0 IJ 

(b) Civil P. C. (1908), O 41, R. 5—Security 
not furnished—No stay can be granted. 

A judgment-debtor is not entitled to have an 
order or stay of execution when the security re¬ 
quired by the law has not been given. 

It is the duty of the judgment debtor to ask the 
Court to fix the amount of security which he 
has to furnish in order to get a stay of execution 
of the decree. [P 465 0 1] 

(c; Civil P. C. (1908), O. 41, R. 5—Decree 
executed—Slay cannot be granted. 

No order for stay of execution can be made 
after the decree has been executed. [P 466 0 1} 

Abdul Rashid —for Petitioners. 

Zafrulla Khan —for Opposite Party. 
Order. —On 4th February 1920, when 
I issued a Rule, crops belonging to the 
judgment-debtor were standing on the 
land. Under Cl. (a), sub-R. 8, R. 5, 

O. 41, Civil P. C., the judgment-debtor 
stood the chance of suffering a substan¬ 
tial loss if the decree for possession were 
to be allowed to be executed. On the 
matter coming up for final disposal be¬ 
fore me today, Mr. Zafrulla Khan has 
opposed the application for stay of exe¬ 
cution on two grounds, namely: (l) That 
as contemplated by Cl. (c), no order for 
stay of execution should be made because 
security has not been given by the judg¬ 
ment-debtor; and (2) that the crops'have 
already been gathered by the judgment- 
debtor and therefore he stands no chance 
of suffering any substantial loss. 

In my opinion there is force in this 
argument. The decree-holder having ob¬ 
tained his decree is entitled to have the 
fruits of it. The subject-matter of the 
litigation was land. If possession is deli¬ 
vered to the decree-holder over the land, 
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no sulistaubial loss apparently can arise 
merely by the fact of delivery of pos¬ 
session of the land to the docroe-holdor. 
It is iiowevor siij^tjestod that possibly the 
docree-iiolder after getting possession 
over tlie land may transfer it to tliird 
l^arties. These is no suggestion however 
eitlier in the application or in ailidavit 
that the decree-holder is contemplating 
such a course. We cannot refuse to exe¬ 
cute a decree upon a mere speculation 
of a vague character. There is also force 
in the contention that the judgment- 
debtor is not entitled to have an order 
for stay, because the security re>iuired 
by the law has not been given. It is 
contended on behalf of the judgment- 
debtor that if the order granting ad in¬ 
terim injunction had reached the Court 
below and that Court had called upon him 
to furnish security, the judgment-deb- 
tor would have furnished security as re¬ 
quired by the law. It was however to the 
interest of the judgment-debtor—rather 
his clear duty—that he should have gone 
to the Court and asked it to fix the 
amount of security which he was to fur¬ 
nish in order to get a stay of the execution 
of the decree. That duty he evidently 
neglected. In my opinion there is no 
reason why the execution of the decree 
should be stayed. I discharge the Rule, 
but without costs under the special cir¬ 
cumstances of this case. 

Over and above what I have already 
said, there is another difficulty which 
cannot easily be got over. As mentioned 
in my previous order dated 20th May 
1930 , the decree has already been exe¬ 
cuted and the decree-holder has been pub 
in possession of the land decreed to him. 
There is therefore nothing to stay now. 

It is suggested that I should order the 
execution proceedings, subsequent to my 
order of 20th May 1920 to be set aside. 
There are obvious difficulties in adopting 
the suggested course. Mr. Zafrulla Khan 
for the decree-holder says that his client 
has sown kharif crops on the land. It will 
not be right to dispossess him under tlie 
circumstances, specially as under the de¬ 
cree he has a right to get possession of 
the land. The application for stay 13 
therefore dismissed. 

R.M./r.k. Application dismissed. 
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A. I. R. 1920 Lahore 465 
SlIADI IjAL and Maiitinkau, J.I. 

Anwar Khan nxv} anolher—lMendunts 
A pjiellants. 

V. 

Nur Khan and Plaintiri'a— 

Respondents. 

^ Second Appeal No. 1899 of 1916, De¬ 
cided on 5th July 1919, from decree of 

Dist. Judge, Jhelum, D/- 25th January 
1916. ^ 

Custom (Punjab)—Alienation—Will by son- 
ies» proprietor devising entire estate to 
<leughter—Will not produced— Its validity 
contested in prior suit—Daughter held to 
have full powers of alienation — Decision 
held to be relevant—Daughter held to take 
absolute estate—Civil P. C. (1908), S. 11. 

D made a will bequeathing the laud and house 
m suit to his daughterly. The latter in 1890 made 
a will leaving the property to the defendants, 
her sister’s son and son-iu-law. died, aud the 
plaintiffs, collaterals of IT, sued for po.^session 
of the property, contending that it roverted to 
them and that H had no power to make a will 
in favour of the defendants. The will e.xecutcd 
by H was not produced. It appeared however 
that its validity was contested in a prior suit 
and the .appellate Court in that case had ex¬ 
pressly decided that B had full powers of alien¬ 
ation. 

Held: that the judgment of the appellate 
Court in that case, though it did not operate 
under S. 11 as a b.nr to the trial of the issue, was 
certainly an important piece of evidence in the 
defendants’ favour, that under IP’s will, the 
validity of which was not questioned, B look an 
absolute estate and that she was competent to 
bequeath the property to the defendants. 

(P4GC C 1, 2] 

Nand Lai —for Appellants. 

M. Sleem —for Respondents. 

Martineau, J.— The land and house 
in suit belonged to Wall, who made a 
will bequeathing them to his daughter 
Bhagbhari. The latter ‘in 1890 made a 
will leaving the property to tlie defen¬ 
dants, her sister’a son and son-in-law. 
Bhagbhari haa died, and the plaintiffs 
who are collaterals of Wali, sue for pos¬ 
session of the property, contending that 
it reverts to them and that Bhagbhari 
had no power to make a will in favour of 
the defendants. Wall's son Ghazan was 
murdered by the plaintiff 1, Nur Khan, 
and by Ghulam Muhammad, father of 
the other two plaintiffs, and Nur Khan 
and Ghulam Muhammad were convicted 
of the murder and sentenced to trans¬ 
portation for life in 1872. The defen¬ 
dants contend that by reason of that mur¬ 
der the plaintiffs have no right of suc¬ 
cession to Wali ’3 property, and they also 
contend that Bhagbhari was absolute 
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owner of the property under her father’s 
will and was competent to alienate it. 

The Courts below have concurred in 
overruling these contentions and in giv¬ 
ing the plaintiff’s a decree. The defen¬ 
dants have appealed to this Court. The 
will executed by Wali is not .forthcom¬ 
ing. Its validity was contested in a suit 
brought in the Tahsildar’s Court by 
"Wali’s brother Fatta, and the will may 
have been hied with the record of that 
suit. The Tahsildar dismissed the suit 
on 2nd August 1881, holding that the 
will was valid, but he also gave a finding 
that Bhagbhari would not be competent 
to alienate the property, and Bhagbhari 
in conse^iuence appealed to the Judicial 
Assistant. Mr. DeCourcy. The learned 
District -Judge thinks that the appellate 
Court in that case decided that the ques¬ 
tion of Bhagbhari’s power to alienate the 
property should be left open, but his 
view on this point is clearly not .correct, 
as Mr. DeCourcy’s judgment of 11th 
November 1881 shows that he expressly 
decided that Bhagbhari was at liberty to 
alienate the property in any way she 
pleased, and that he modified the order 
of the Tahsildar accordingly. 

It is contended for the respondents 
that Mr. DeOourcy’s finding in regard to 
Bhaghhari’s power of alienation was an 
unnecessary finding and should be ig¬ 
nored, but we cannot agree with this 
■contention. The question whether Bhag¬ 
bhari was competent to alienate the pro¬ 
perty may not have been in issue in the 
trial in 1881, but when the Tahsildar 
had given a finding on the point against 
Bhagbhari and Bhagbhari appealed it was 
necessary for the appellate Court todeter- 
mine whether the finding should stand. 
That Court might have been content to 
expunge the finding and leave the matter 
of Bhagbhari’s power of alienation open, 
bub instead of doing so it decided the 
point and held that Bhagbhari had full 
powers of alienation. That judgment, 
though it does not operate uudor S. 11, 
Civil P. C., as a bar to the trial of the 
issue, is certainly an important piece of 
evidence in the appellants' favour. It 
seems probable that Mr. DeCourcy had 
Wall’s will before him when he gave the 
judgment, and that he came to his deci¬ 
sion as bo Bhagbhari’s power of aliena¬ 
tion after a consideration of the terms of 
the will, and it is an important fact that 
Patta, the plaintiff in the case, appears 


Emperor 

to have accepted the'decision and did not 

appeal to this Court. 

In the circumstances it is reasonable 
to hold that under Wali's will, the^ vali¬ 
dity of v\hich is not now questioned, 
Bhagbhari took an absolute estate. We 
hold that she was competent to bequeath 
the property to the defendants, and con¬ 
sequently the plaintiff’s suit fails. It 
becomes unnecessary to determine the 
further question whether the fact of 
Wali’s son having been murdered by one 
of the plaintiffs and by the father of the 
other two would deprive the plaintiffs of 
their right of succession. We accept the 
appeal, reverse the decree of the Courts 
below, and dismiss the suit. The res¬ 
pondents will pay the appellants' costs 

throughout. 

E.M./b.K. Appeal accepted, 

A. I. R 1920 Lahore 466 
Ohevis, J. 

Taqi Shah —Accused—Petitioner. 

V. 

Emperor—Op^os,\tQ Party. 

Criminal Revn. No. 1092 of 1920, De¬ 
cided on 29th October 1920, from 
order of Sessions Judge, Rawalpindi, D/- 
I7bh July 1920. 

Criminal P. C. (1898), S. 256. Accused 
has absolute right to recall prosecution wit* 
nesses for cross examination—He cannot be 
ordered to pay their costs. 

Section 250, Criminal P. 0., gives the accused 
an absolute right to recall prosecution witnesses 
for cross-examination at the expense of the pro¬ 
secution, and it is not open to the Magistrate 
to order the accused to pay costs for recalhng 
those witnesses. ^ 

Abdul Bazaq—for Petitioner. 

Facts.—Taqi Sbah. who is accused m 
a case under S. 498, I. P. C. in the Court 
of Sardar Hira Singh, Assistant Canton¬ 
ment Magistrate, Rawalpindi, applied to 
recall prosecution witnesses for cross- 
examination after the charge. The Ma¬ 
gistrate, by his order dated 3rd June 
1920. ordered the petitioner to deposit 
the costs of witnesses belonging to the 
Jhelum District. 

Grounds. —S. 256, Criminal P. C., 

gives the accused an absolute right to re¬ 
call prosecution witnesses for cross-exami¬ 
nation at the expense of the prosecu¬ 
tion. S. 257, Criminal P. C., quoted by 
the Magistrate has, I think, no applica¬ 
tion. The petitioner complains of bias 
on the part of the Magistrate. The case 
seems to involve a Hindu- ^lahomedan 

question. I forward the files to the 
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High Court for such orders as the 
Hon ble Judges may think fit to pass. 

Order . In this case charge was 
framed, and t!io accused was then asked 
if he wanted to recall prosecution wit¬ 
nesses for cross-examination. He said 
he did. The Magistrate then said he 
must pay costs for recalling these wit¬ 
nesses. This is wrong. S. 256, Criminal 
P. C., lays down that the witnesses must 
be re-called, and after cross and re-exa¬ 
mination discharged. The remaining 
prosecution witnesses (if any) are then 
to be examined. And then the aocnsed 
shall be called upon to enter upon his 
defence and produce his evidence. S. 257 
only relates to the stage after the accused 
has entered upon his defence. I direct 
that the prosecution witnesses whom 
the accused wishes to cross-examine be 
recalled for the purpose at Government 
expense. With regard to the concluding 
portion of the learned Judge’s order of 
reference I note that, if tlio accused 
wished the case to be transferred to the 
Court of another Magistrate, it is open to 
him to present an application to the 
District Magistrate. 

R.M./b.K. Order accordingly. 

A. I. R. 1920 Lahore 467 

Shadi Lal, C. J. 

Lakhu and others —Convicts — Appel¬ 
lants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 590 of 1920, De¬ 
cided on 14th June 1920, from order of 
Campbell, Addl. Sessions Judge, Gu- 
jranwala, D/- 18th August 1919. 

Penal Code (I860}, S. 366—Married woman 
—Abduction of—Carrying off by force doubt* 
ful—Accused claiming girl as bis fiancee—Es¬ 
sential ingredient of offence is not estab¬ 
lished. 

Four persons were convicted of abducting a 
married woman about 20 years of age. Whether 
she was forcibly carried away or whether she left 
of her own accord was doubtful. On the other 
hand there were some suspicious circumstances 
which showed that it was a case of elopement. 

Held-, that the evidence for the prosecution as 
to the girl having been taken away against her 
will being weak it was as unsafe to sustain the con¬ 
viction upon such evidence and also as one of the 
accused claimed the girl as bis fiancee ic may bo 
that she was not satisfied with her husband and 
agreed to run away with him. ^ [P 468 C 

Nand Lal —for Appellants. 

Dalip Singh —for the Grown. 

Judgment. —Four persons, viz. Lak¬ 
hu, Hassu, Nabbu and Muhammadi, 


luivo boon C(mvictod of liaving, on tlio 
night of Gtii and 7tli August 191<S, al duc¬ 
ted one Allali a marrioil womarj of 

20 or 25 yoars of ago; and luvvo been 
sentenced under S. lidd, I. 1*. C , to five 
years’ rigorous imprisonment each. Allali 
Bibi is an orphan, and was living at the 
time wlion the otTeoce was committed 
with her uncle Sattar. Her husband is 
said to be one Mabna, sou of Murad; bub 
be has taken no interest in this case, and 
neither he nor his father has appeared as 
a witness. On the other hand, the con¬ 
vict Lakliu alleges tiiat the uncle had 
betrothed tlio girl to him, and taken a 
largo sum of money in consideration of 
the bebrotlial. It appears tliat the uncle’s 
refusal to carry out his alleged promise 
to marry Mt. Allah Bibi to Lakhu led tlie 
latter to lodge a criminal complaint 
against him of cheating in respect of the 
money said to have been paid by him in 
consideration of her being betrothed to 
him. but tliis complaint was dismissed in 
default of his appearance. On the night 
in question Sattar was not at his house, 
but a relative of bis, Jowaya by name, 
was sleeping at a short distance from Mt. 
Allah Bibi. Ilis story is to the effect that 
the four convicts came into the house 
armed with lathis, forcibly took the girl 
out of the house, tied her on to a horse and 
managed to make good their escape with 
her. One Bura, Kamhar (P. W. 3), who 
belongs to the complainant’s village, 
states that he too saw the appellants 
carrying the girl to the horse. This is 
practically all the evidence which de. 
serves any serious consideration. There 
are a few wajtakar witnesses who profess 
to have met the party while they were 
on their way from Kala Gujar, the scene 
of the occurrence, to Lakhu’s village of 
Firoz; but this evidence is wholly un¬ 
satisfactory and does not advance the 
case for the prosecution. 

After hearing the learned counsel on 
both sides, 1 have no doubt whatsoever 
that Mt. Allah Bibi loft her uncle’s house 
on the niglit in question and svent away 
with the appellants. The only question 
upon which I have considerable doubt is 
whether she was forcibly carried away or 
whether she left of her own accord. Now 
the story as to the use of force rests upon 
the testimony of Jowaya (P. W. 2) which 
receives a feeble, corroboration from the 
evidence of Bura (P. W. 3). It must, 
however bo admitted that neither of them 
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is a witness of any status, and I am not 
prepared to sustain the conviction upon 
their testimony unless it is supported by 
some independent evidence or material 
circumstance. No such corroboration is 
however forthcoming. On the other hand, 
there are some suspicious circumstances 
which lend colour to the theory that it 
was a case of elopement. In the first 
place, Mahna, the husband of the girl, 
has, as stated above, taken no interest in 
prosecuting this case, and it is curious 
that neither he nor his father should 
have appeared as a witness in this case. 
Further, the girl’s grandmother Mt Bibi 
was admittedly in the house on the night in 
question, but she has not figured as a 
witness. It however appears that she 
subsequently made an application in 
which she supported the theory of elope¬ 
ment. Before me bothMt. Allah Bibi and 
her grandmother Bibi have appeared, and 
repudiate entirely the prosecution version 
and say that she (Allah Bibi) went away 
wdth Lakhu of her own accord. Consider¬ 
ing that l)oth of them appear to be under 
the influence of the appellants’ relations, I 
am not prepared to attach much irapor- 
tance to their version. 

The fact however remains that the evi¬ 
dence for the prosecution as to the girl 
having been taken away, against her will 
is weak, and I consider that it would be 
unsafe to sustain the conviction upon 
jsuch evidence. There can be no doubt 
that Lakhu claimed the girl as his fiance 
and it may be that she was not satisfied 
with her husband and agreed to run away 
with Lakhu. Be that as it may, I consi¬ 
der that the prosecution has failed to es¬ 
tablish an essential ingredient of the 
offence of abduction. Accordingly I ac¬ 
cept the appeal and acquitting the appel¬ 
lants direct that they be released forth- 
with. 

b.m./r.k. Appeal accepted. 

A. I.R. 1920 Lahore 468 (1) 

Scott-Smith and. Leslie-Jones, JJ. 

Suha and others —Defendants—Appel¬ 
lants. 

V. 

Jalal and another — Plaintiffs and 
Defendants—Respondents. 

Second Appeal No. 1155 of 1916, Deci¬ 
ded on 26th May 1920, from decree 
of Dist. Judge, Gujranwala, D/- 9th 
February 1916. 


(a) Punjab Courts Act (3 of 1914), S. 41 (3)^ 
“Custom case—Question of onus. 

A second appeal, on a question of onus in a 
custom case, is not competent in the absence of 
a certificate. 7 P. R. 1918, Foil. [P 468 C 2] 

(b) Punjab Courts Act (3 of 1914), S, 41 (3) 
—Case cannot be remanded if certificate is 
refused because S. 41 (3) is not complied 
with. 

Where a certificate is refused on the ground 
that the requirements of S. 41 (3) were not ful¬ 
filled, the case cannot be remanded for reconsi¬ 
deration of the question whether a certificate 
should be granted: 44 I. C.162, Dist. 

CP 468 02 3 

Oertel, Cooper and Fazl-i-Hussain 
for Appellants. 

Dalip Singh —for Respondents. 

Scott-Smith, J. — Mr. Dalip Singh 
raises a preliminary objection that this 
appeal is not competent in the absence of} 
a certificate. 

A question of onus is doubtless involved 
hut the same was the case in Mt. Bhari 
V. Khanam (l), and it was held there 
that no appeal lay in the absence of a 
certificate. Here the District Judge 
refused a certificate because he did not 
consider thatthe requirements of S. 41 (3), 
Punjab Courts Act, were fulfilled not 
because he regarded the question as one 
of law as the Divisional Judge had done 
in tiie case from which 7 P. B. of 1918 
was an appeal. We cannot therefore re¬ 
mand the case to the District Judge for 
reconsideration of the question whether a 
certificate should be granted. We dis¬ 
miss the appeal with costs. 

R.M./r.K. _ Appeal dismissed. 

'Try u^3 44 1 , c. 162 . 
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Shadi Lal and Martineau, JJ. 

Mahomed Umar and others —Defen¬ 
dants—Appellants. 

v. 

Wall and others —Plaintiff's—Respon¬ 
dents. 

Second Appeal No. 1978 of 1915, Deci¬ 
ded on 12th February 1920, from decree 
of Dist. Judge, Shahpur, D/- 23rd Feb¬ 
ruary 1915. 

(a)Contract Act (9 of 1872), S. 2 (d)—Con¬ 
tract of sale—Agreement to defend contem¬ 
plated suit by stranger is legal consideration 
—Suit not brought by stranger—Contract ** 
not invalidated. 

The promise of vendee to defend contemplated 
suit by a stranger against the vendee is a legal 
consideration for a contract of sale. The mere 
fact that the suit was not brought and the ven¬ 
dee was not consequently called upon to 
an}’ money on behalf of vendors does not ® 
any difference so far as the validity of contr 
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is oonoernod. Oontract of s!\lc oanuot bo regard* 
ed as nudum paotum. (P 409 C 2] 

(b) Evidence Act (1 of 1872), S. 115—Ac- 
« 3 uiescence—Person consenting to sale cannot 
impugn it. 

A person vrho api>oars at the time of mutation 
in respect of a sale and expresses his consent to 
it oanuot subsequently come forward and impugn 
the sale. [P4G9C2] 

Fakir Chand —for Appellants. 

Nanak Chatid —for Respondents. 


Judgment.— The following pedigree- 

table illustrates the (nets of this case : 

Massu 


Gbanan 


Mahram. 

vendor 

1 

Rahman, plfl. 2 


I 

Chirngh 




Zaida. vendor, 
plff. C. 


Taju. 


I 

Gaman 


Ali, 
vendor 

I 

Musammat 
Wallo, 
plfl. 5, 

^died during the 
pendency of the 
suit). 


Jallu, 

vendor 


Wali, 
plCf. 1. 


1 

Sardara, 
plff. 3 


T 


Karam All, 
plff. 4. 


On 7bh May 1901, the land in dispute 
was sold to the father of defendants 1 
and 2 by Ali Jallu, sons of Chanan, Mah¬ 
ram, son of Massu, and Zaida, son of 
Chiragh, acting not only on his own be- 
half, but also on behalf of his two bro¬ 
thers, Taju and Gaman. The plaintiffs. 
Wali, Raman, Sardara, Karm Ali, 
Mt. Wallo, who died during the pen¬ 
dency of the suit, and Zaida, brought 
the action, which has led to this appeal 
for possession of the land on the ground 
that the alienation was not binding upon 
them. The Courts below have decreed 
the suit, holding that the sale was with¬ 
out consideration and was consequently 


void. It appears that the alienation was 
for a. nominal sum of Rs. 900, of which 
Rs. 500 was said to have been paid be¬ 
fore the transaction, and Rs. 400 was to 
be expended by the vendee in defending a 
suit to be brought by one Sarisht, a 
collateral of the vendors who was an 
absentee and whose land was in their 
possession. Now the Courts below have 
found that Rs. 500 was not paid by the 
'vendee; and this finding being one of 
fact cannot be challenged in ^ second 
appeal. But so far as the remaining con¬ 


sideration is concerned, wo are of opinion^ 
tliat the proinipo of the vendee to defend 
a suit to bo brought by Sarislib constitu 
ted a legal consideration for the contract^ 
of sale. Wo are not concerned with tliej 
adequacy or otherwise of the considera-! 
tion, but tliore can bo no reasonaijloj 
doubt that tlio pi’oiniso referred to above 
conies within the definition of con-| 
sidei'atiou as contained in the Contract 
Act, and the contract of sale cannot 
tliorefore be regarded as nuduju imcturn. 
It is true tliat Sarisht did not bring any^ 
suit, and the vendee was consequentlyi 
not called upon to expend any money on 
behalf of the vendors: but tliat fact does 
not make any difi’eronco so far as the 
validity of the contract is concerned. 

Coming now to the <iuo3tion of acquies¬ 
cence, we find that no act or conduct 
could be imputed to the plaintifi's, Sar¬ 
dara and Karm Ali, which would amount 
to acquiescence. Indeed the learned 
vakil for the appellants concedes that 
tliey are entitled to the possession of 
their share of the land which admittedly 
amounts to one-sixth. As regards Wali, 
we have the fact that he appeared at the! 
time of tho mutation in respect of the 
sale in dispute and expressed his consent 
to it. He cannot now come forward and 
impugn it. Rahman was present at the! 
time of the partition of the joint khata' 
which compromised the land in dispute, 
and agreed to tho allotment of the area 
assigned to the vendee. It is true that 
the vendee was entitled to about ten 
bighas of laud independently of the sale 
in question, bub he got at the time of the 
partition not only those ten bighas but 
also 60 biglias which formed tlie subject- 
matter of the sale; and there can be no 
manner of doubt that Rahman was per¬ 
fectly aware at that time that the vendee 
was being allotted 70 bighas of land 
which included the land in dispute. His 
acquiescence in the sale has therefore 
been established. Zaida on behalf of 
himself and his brothers was one of the 
original vendors and cannot avoid a sale 
effected by himself. The result is that 
we accept the appeal so far as to dismiss 
the suit of all the plaintiffs except Sar¬ 
dara and Karm Ali in whose favour a 
decree for one-sixth of the land in dispute 
is passed. In view of all the circum¬ 
stances we direct the parties to bear their 
own costs throughout. This order does 
not however affect the liability for the 


1920 


470 Lahore Nikka Mal v. Marwar Bank (Pefcman, J.) 


costs in connexion with the application 
for setting aside the ex parte decree. 

R m./r.k. Appeal partly accepted. 
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Petman, J. 

Nikha Mai —Petitioner. 


V. 


9 9 

Marxoar Bank, Ltd. —Opposite Parties. 

Civil Eevn. No. 283 of 1918. Decided 

on 8th May 1919, against order of Dist. 

Judge, Lahore, D/ 20th December 1917. 

Provin sial Insolvency Act ( 1907 ), S. 37 ^ Ap* 
plication by creditor to have sale by insol* 
vent declared null and avoid at against re¬ 
ceiver— Limitation starts from date of order 
of adjudication—Court has power to entertain 

application by creditor. ontv, 

A petition for insolvency was made on duni 
January 1914 and the order adjudging msolv^t 
was passed on ‘i9th April 1914. On e 

her 191G a creditor applied to have the sale y 
insolvent, dated 5th November 1913, declare 

null and void as against the 

For the vendee it was contended 

cation was barred under Art. u© 

was further contended that the „ . 

locus standi and that ‘be Official Receiver aion 
was competent applied the start- 

hence application to annul ^ 

also, that the correct procedure was 
for the receiver to make the application or at 
least be a party to the proceedings but the Court 
had power to entertain and inquire into the appli 
cation by a creditor because neither the receiver 
htmKelf took any action nor the Court directed 
him to do so: A. 1. H- 1915 All. 81; 42 •f • 9: 
846 and 35 I. C. 875 Itel on. LP 472 C 1] 

Bama Nand —for Petitioner. 

Bahadur Chand —for Opposite Parties. 
Judgment. —This revision arises out 
of an application under S. 37, Act 3 of 
1907 made to the Court of Insolvent 
Estates at [jahore by the Marwar Bank 
Limited, in liquidation, to have a sale 
by an insolvent, Labhu Mai, in favour of 
one Nikka Mai declared null and void as 
against the Official Receiver. That Court 
annulled the sale as against the Official 
Receiver. Nikka Mai appealed to the 
District Court , Lahore, and his appeal 
was dismissed with costs. 

For the petitioner it is contended that 
the application was barred under Art. 
181, Lim. Act, which allows three years 
as the longest period for an application. 
The sale deed is dated 5th November 
1913 and the application was made on 
19th December 1916. For the respon¬ 
dent it is submitted that Art. 181 relates 


only to applications under the Civil Pro¬ 
cedure Code and I am referred to p. 559 
Rustomji'sLimitation. AetjEdn. 2, whero 
all the authorities on this point arecollecb 
ed. It is further contended that, even if 
Art. 181 applied, the three years have to 
be calculated from the'date when the right 
to apply accrues and, before the right to 
make an application under S. 37, Pro¬ 
vincial Insolvency Act, accrues, two con¬ 
ditions precedent have to be fulfilled, 
firstly, the application for insolvency 
must be made within three months of 
the transfer, and secondly, the debtor 
must be adjudged an insolvent. The ap¬ 
plication for insolvency was made on 
30th January 1914, i. e.. within three 
months and Labhu Ram, was declared 
an insolvent on 29th April 1914. Con¬ 
sequently, the starting point for limi¬ 
tation would be 29th April 1914 and the 
present application was made within 
three years’ and is not barred. There is 
force in these contentions and I hold that 
the application is not time barred. The 
next contention is that the lower ap¬ 
pellate Court erred in law in holding that 
the Marwar Bank had any locus standi 
and that the Official Receiver alone was 
competent to make the application. For 
this contention reliance is placed on the 
words “as against the receiver” in S. 37 
itself and on Ss. 16 (2) (b) and 20 (d). 
Provincial Insolvency Act, It is also 
urged that the Official Receiver cannot 
delegate his powers to a creditor and that 
in these proceedings the Court had sug¬ 
gested to the Official Receiver to move 
in the matter, but that official had not 
done so. Reference is also made to Sado. 
din V. Spiers (l) and to Balaji Narayan 
Patvardhan v. Ram Chandra Govind 
Kanade (2). The former case is distin¬ 
guishable. There an insolvent had in¬ 
stituted a suit to enforce the terms of a 
settlement regarding landed property 
made before he filed his petition in in 
solvency and the Court held that any 
rights which the insolvent had in such 
settlement had vested in the Official 
Assignee and that a suit to enforce such 
right could be maintained by the Official 
Assignee only. That is a different case to 
the present. The person owning a right 
in property is ordinarily the proper per¬ 
son to bring a suit to enforce that right. 
In the present case no such positioner 

(1 11878-791 3 Bom. 437. 

(2 [1895] 19 Bom. 660. 
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claim is set up by the applicant. As a 
creditor and one interested lie asks for 
a declaration that a transfer shall ho 
deemed void as against the Oflicial Re¬ 
ceiver for the beneBt of all creditors. The 
decision in 7. L li. 19 Bom. 6G0 related 
to a Receiver appointed under the Civil 
Procedure Code and it was held that 
such a receiver is not justified in delegat¬ 
ing or entrusting to another a duty en¬ 
trusted to him by the Court. The case 
is not in point nor does the question of 
delegation arise in these proceedings. It 
is not alleged. 

The words ' as against the receiver” 
in S. 37, Privincial Insolvency Act, do 
not indicate who should make the appli¬ 
cation or that an application is necessary. 
The section provides that certain tran¬ 
sactions shall be deemed fraudulent and 
void as against the receiver and shall be 
annulled by the Court. S. 16 '(2) (b) of 
the same Act provides that after an order 
of adjudication and dpring the pendency 
of the insolvency proceedings no creditor 
to whom the insolvent is indebted shall, 
except as provided by the Act, have any 
remedy against the property or person 
of the insolvent in respect of the debt 
or commence any suit or other legal pro¬ 
ceeding except with the leave of the 
[Court. The applicant is not asking for 
any remedy in respect of its debt. The 
clause appears to be badly worded. It 
obviously was not intended that a creditor 
could not commence a suit or other legal 
proceedings of any kind against persons 
unconnected with the insolvency and re¬ 
lating to other matters. Apparently these 
words relate also to the subject of a 
creditor’s debt. The object of the clause 
is to forbid litigation independent of the 
provisions contained in the Act. There is 
nothing in this clause which supports 
the contention. S. 20 (d) of the same 
Act provides that for the purposes of 
realising the property of the debtor and 
of distributing dividends the receiver 
may 

“lastitute, defend or continue any suit or 
other legal proceedings relating to the property 
of the insolvent.” 

This is an enabling sectio»’ and there 
is no doubt but that the receiver could 
have made the application. The question 
here is whether it is not competent to a 
Court of Insolvent Estates to entertain 
an application under S. 37 made by a 
creditor to which the receiver is not a 


party or itself to initiate proceedings on 
facts brought to its knowledge and are 
such proceedings illegal and void for the 
reason that the receiver is not a party 
to them. This point has apparently not 
lieen dooided by any Court in India. 'I’ho 
following decisions have not been cited 
before me, but they have a bearing on the 
point. Khushaliram v. Bholar Mai (3) 
Kauleshar Ravi v. Bhawan Prasad (4) 
and Siviil Rowther v. Kumarappa ClietUj 
(5). In the first of those an application, 
which was construed as being an appli¬ 
cation under S. 36, I’rovincial Insolvency 
Act, was made by a creditor. The Judge 
held that no further inquiry was neces¬ 
sary. The learned Judges of the High 
Court held that the Judge misconceived 
the extent of his jurisdiction in in¬ 
solvency proceedings and that he was 
bound to inquire into this question of the 
alleged mortgage at the instance of any 
creditor who claimed to be prejudiced 
thereby. The following passage occurs in 
the judgment: 

‘‘He (the Judge) might have come to the con¬ 
clusion that there bad been a transfer by way of 
mortgage under circumstances calling for in¬ 
terference on his part unde** S. 3 lu.solvency 
Act, or he might have found thai- there had been 
a purely fictitious transaction not involving a 

transfer.and the property purporting to 

bo aflected by this mortgage would become 
available for the benefit of all the ere iitors freo 
of incumbrance. We think that Khusbaliram'a 
application should have been taken up, notice of 

the same given.and the questions raised 

inquired into and decided.” 

Section 36, Insolveucy Act also contains 
the words “be void against the receiver.” 
This decision would equally apply to an 
application under S. 37. In Kauleshar 
Ram v. Bhawan Prasad (4) a creditor 
made an application under S. 36, In¬ 
solvency Act. On appeal to the High 
Court no objection was taken regarding 
the locus standi of the creditor. The ob¬ 
jection was that proceedings had been 
taken without proper notice to the trans¬ 
feree. In accepting the appeal on this 
ground the learned Judges made the 
following observations : 

“We thiuk that the proceedings to set aside 
the transfer ought to have been taken in the 
uamo of the receiver and that no proceedings 
should have been commenced until aher the ap¬ 
pointment of a receiver. No doubt the creditors 
or any of them are entitled to furnish the re¬ 
ceiver with information and evidence and to be 
e xamined when the matter is tried out.” 

(3) A I. K..1915 All. 81=37 All. 262=28 I. C. 

573. 

f4) [19171 42 I. C. 845. 

(5) [1916] 35 I. C. 875. 
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In Si7n}^ Rowther v. Kummarappa 
Chetty {b) tiie learned Judges set aside an 
order of the Insolvency Judge relating to 
S. 36 on the ground that he had not 

made a judicial inquiry and remarked: 

“We observe that theOibcial Receiver ‘ should 
have beeu and should now be made a party, to 
the proceedings.” 

It would thus appear that the correct 
procedure is for the receiver to make the 
'application or at least he a party to them, 
iln the present case however, though his 
'attention was called to the matter by the 

jCourb, the receiver took no action. The 
ICourt should probably have directed the 
receiver to make the application. Failure 
on the part of the receiver and the Court 
in these respects compelled the applicant 
to move in the matter and to ask the 
lOourt to take action. In my opinion the 
Court, under the circumstances, had 
power to entertain the application and, 
further, that it was the duty of the Court 
to judicially enquire into the matter when 
it w'as brought to its notice. This view 
is strongly supported by the decision in 
Khusali Bavi v. Bholar Mai (3) already 
referred to. The next point urged for the 
petitioner is that the provisions of S. 37, 
Insolvency Act have not been complied 
with. This matter is sufficiently dealt 
with by the lower appellate Court. It 
is obvious that the insolvent could not 
meet his liabilities as they fell due. Counsel 
for the petitioner urges that if this pro¬ 
perty be held as that of the insolvent, it 
would form a further asset with which 
to pay, bub be ignores the fact that the 
property is alleged to be worth Rs. 1,500, 
and was transferred in consideration for 
an alleged debt of Rs. 3,500 which was 
thereby paid off. It is obvious that until 
this transfer is set aside the property is 
not available to the creditors. It is also 
urged that the matter is res judicata. 
This contention is new and untenable. 
There was no final or other adjudication 
between the parties by order of the In. 
solvency Court dated 26th August 1916. 
Lastly it is urged that the transfer was 
not a voluntary one. This point has been 
■ fully dealt with by the lower appellate 
Court and I see no grounds for inter¬ 
ference. This revision is dismissed with 
costs. 

R.M./u K. Application dismissed. 
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Chevis, Ag. 0. J. 

Bam Jawaya Shah — Plaintiff—Peti¬ 
tioner. 

v. 

Bam Si^ifjh — Defendant “ Opposite 
Party. 

Civil Revn. Petn. No. 701 of 1917, 
Decided on I7bh March 1920, from decree 
of Senior Sub Judge, Rawalpindi, D/- 
12th January 1917. 

(a) Limitation Act (1908), Art. 75—Suit on 
instalment bond—Entire debt payable on de¬ 
fault—First two instalments paid little after 
due time but default made in third-^Suit is 
governed by Art. 75. 

Plaintiff sued on a bond payable by instal¬ 
ments, in default all to be payable at once. He 
alleged that the first two instalments were paid, 
but nob subsequent instalments, so he sued for 
the rest of the money. The lower Courts dismissed 
the suit, holding that no fresh period of limita¬ 
tion was ayowable under S. 20. 

Held: (1) that Art. 75 applied, and limitation 
ran from the date of default, or where the payee 
had waived the provision as to a default incur¬ 
ring liability to pay the whole at once then from 
the time of the next default; LR 472 C 2) 

(2) that although the first two instalments 
were paid a little after due time, their acceptance 
should be held to constitute waiver; 73 P. li. 
1890. Foil. 

(3) that the third instalment fell duo within 

six years of date of institution, so the suit was 
within time. IP 473 C 1] 

(b) Civil P. C. (1908), O. 5, R. 20—Scope. 

The service is sufficient when repeated at¬ 
tempts to effect personal servics having failed 
notice has been athxed to respondent’s door. 

[P 472 C 2] 

Govind Das —for Petitioner. 

Order —Repeated attempts to effect 
personal service having failed notice haS| 
been affixed to respondent’s door and 
1 hold this service sufficient. 

Judgment. —Plaintiff sues on a bond 
payable by instalments. The bond is 
dated 9th June 1901 and was payable 
by yearly instalments of Rs. 63 in the 
month of Har, in default all to be payable 
at once. The plaintiff alleges that the 
first two instalments were paid, but not 
subsequent instalments; so he sues for 
the rest of the money. The lower Courts 
have dismissed the suit, holding that no 
fresh period of limitation is allowable un¬ 
der schedule S. 20, Lim. Act. But I fail to 
see why auy reference to S. 20 is needed. 
Art. 75, Sch. 1 applies, and limitation 
runs for the date of default, or where the 
payee has waived the provision as to a 
default incurring liability to^ pay the 
whole at once then from the time of the 
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next default. The defondnut has not 
denied the plaintiff’s aUot*ationa as to tho 
payment of the hrst two instalments, so 
these payments do not require to be 
proved. They were paid a little after 
duo time, but their acoeptanoo should be 
held to coustituto waiver: see Dliaravi 
Das V. Nianiai Singh (1). The third 
instament fell due within six years of 
date of institution, so the suit is within 
time. I accept this application for revi¬ 
sion. and setting aside the orders of the 
lower Courts dismissing the suit I return 
the case to the first Court for decision on 
the merits. Stamps paid in this Court 
will bo refunded, other costs in this 
Court and in the Senior Subordinate 
Judge’s Court will follow the event. 

R.M./u.K. Case remanded. 

(iru^or^S P. R. 1890. 
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Scott-Smith. j. 

Janhri Lai and others — Plaintiffs— 
Appellants. 

V. 

Pevian and othets —Defendants Res¬ 


pondents. 

Second Appeal No. 1299 of 1919, De- 
cided on 22nd January 1920, from decree 
of the Dist. Judge, Hissar. D/- 14th 

^CivU P. C. (1908), O. 21, Rr. 35 (2) and 36 
—Omission to affi* copy of warrant of Court 
for delivery of possession in some conspicu¬ 
ous place on or near property is to fatal deli¬ 
very of possession. 

Under Rr. 35 (2) and 36, O. 21, it is impera¬ 
tive that a copy of the warrant of the Court for 
delivery of possession should bo affixed in some 
conspicuous place on or near the property, tho 
object of the provisian being that the cosbarers 
and tenants may know that possession has been 
transferrred to the decree-holder. 

Failure to comply with the procedure laid 
down in the Court is fatal to the delivery of pos¬ 
session 39 T. O. 753, Foil. A. I. li. 1914 Nag. 
14. Dist. tP 473 C 2, P 474 C 1] 

Balwant Bai—iot Appellants. 


ZafruUa Khan^lor Respondents. 

Judgment. —The brief facts of the 
case out which the present second appeal 
arises are that on 26th February 1909 
the plaintiffs got a decree for possession 
of the land in suit on the strength of a 
sale deed excuted in their favour on 28th 
August 1902 by Reman, defendant-res¬ 
pondent. and Kallu, the deceased father 
of Nathu, defendant-respondent. In exe¬ 
cution proceedings a warrant of posses¬ 
sion, issued, and on 7th May 1909 the 
bailiff reported that proprietary posses- 

1920 L/60 & 61 


sion, dakliali inalikana, bad l)Oon given 
to tho deci'eo-lu)l<loi' In liis report lie 
statoil that part of llio land, vi/.., Khasra 
Ni). 204 was in tho cultivating possession 
of Jui Kishon, a cosharer, and Man Sjrjgh 
a tenant, and tliat out of Kliusra No. ‘18, 
of which a part was sold, vendors were 
cultivating 56 bigli.as out of 68 bighas. 
The plaintiffs alleged that tliey liad ob¬ 
tained symbolical possession in execution 
of their dooroo, hut that they wore dis¬ 
possessed by the defendants. Tliey there¬ 
fore brouglit tho present suit for posses¬ 
sion. Tho lower aiipellate Court lias dis¬ 
missed the suit on the ground that the 
plaintiffs in execution proceedings never 
obtained lawful possession of tlie land, 
the formalities required by Rr. 35 and 
36, O. 21, Civil P. C., not having been 
carried out. The Court states that it is 
imperative under these rules that a 
copy of the warrant of the Court for 
delivery of possession should liave been 
affixed in some conspicuous place on or 
near the land, and the substance of 
the decree proclaimed in the village so 
that the tenant miglit have known that 
the land was to be vacated by him. But 
this was not done. Khub Bam v. Surat 
(l) is an authority in support of the 
lower appellate Court’s decision wherein 
it was held that as the record of the 
execution proceedings was forthcoming, 
there could be no presumption that the 
provisions of Ss. 263 and 264, Civil P. C., 
had been complied with and as the recoi'd 
showed that no warrant, as required by 
S. 264, had been affixed on any conspicu¬ 
ous spot at or near the land in question, 
and this had not been proved aliunde, 
the plaintiffs had failed to discharge the 
onus, which was on them, of iiroving 
that they bad been given possession in a 
legal manner. Mr. Balwant Rai on be¬ 
half of the appellants seeks to distinguish 
the present case on the ground that at 
the time when symbolical possession was 
given, Pyman and Kallu, the judgment- 
debtors, were actually present and 'ob¬ 
jected to the decree-holders getting pos¬ 
session, but that their objection was over¬ 
ruled, possession being given in spite of it. 
He relies upon the case reported as Dhan- 
singh v. Ganpat (2), in which it was 
held that where the provisions of S. 263, 
Civil P. 0., 1882, are substantially com. 

(1) (19170 39 I. C. 753. 

(2) A. I. R. 1914 Nag. 14=24 I. 0. 850=10 N. - 

L. R. CO. 
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pliea transfer of possession, in the 

eyeofthelaw, is complete, whether it 
it called symbolical possession or not. 
S. 203. CivU P. G., 1882, corresponds to 
O. 21, K. 35 of the present Code, but 
Cl. 2, P. 35, is new and deals with the 
ease of a decree for the joint possession 
of immovable property and lays down 
that such possession shall be delivered 
bv allixing a copy of the warrant in some 
conspicuous place on the property, and 
soon. Now all Dhansi)t(jli v. Gan~ 

pat (2) lays down is that symbolical pos¬ 
session having actually been given in the 
presence of the judgment debtors was a 
suhicient delivery of possession in the eye 
of the law. In that case there was no 
question of joint possession or of the 
land decreed being in the possession of a 
tenant, and therefore there was no neces¬ 
sity for a copy of the warrant to be 
affixed in some conspicuous place on the 
property. The ruling therefore does not 
help the present appellant in any way. 

Counsel argues that in the present case 
the cosharers and the tenant are not 
raising any objection, that 
debtors -ere present -^en by 

tLe iefect in "7urr“The ° jndg! 

the lower ^doubt. knew perfectly 

naent-debtors, £ ’ possession had 

d That the baufff went to the 

delWer possession, but they are 
take advantage of any defect 
entitled t object of the pro- 

ir'ision that a oopV of the warrant should 
r ffixed in some conspicuous place on 
property is that the cosharers and ten¬ 
ants should be aware that possession had 
been transferred to the decree-holders. 
This was not done, and in accordance 
with Kh^ib Bam v. S^^-rat (l), the defect 
lis a fatal one. 

I accordingly hold that possession was 
not given to the plaintiffs -appellants under 
the decree and that their present suit is 
therefore time-barred. The appeal fails 

and is dismissed with costs. 

R m./r.k. Appeal dismissed* 
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LeRossignol and Broadway, JJ. 

Moti Bam —Defendant—Appellant. 

• V. 

Kanhya 2Ial and oi/iers—Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 1126 of 1916, De¬ 
cided on 2nd March 1920. from decree of 
Disb. Judge, Ferozepore. D/- 17th Janu¬ 
Partition— Partial partition— Suit for 
Properties partly in Patiala State 
in British India—Without partition of Patiala 

lands, suit is maintainable. .i_ British 

A suit for partition is Estate 

Court without bringing lands 1 ^ India 

into partition and the Courts m British Incna 
are not entitled to take cons.derat.on 

joint lands in Patiala : 14 Cal. ^ 

Moti Sagar—iov Appellant. 

Sheo Narain—for Respondents. 

Broadway. J.-The facts of the case 
living rise to this second appeal are 
given in detail in the judgments of the 
Courts below and need not be 
lated here. Khazana Mai and Ratti Mai 
plaintiffs sued for possession of certain 
ioint property—possession which clearly 
involved partition. The property in suit 
was situated in British territory. Moti 
Earn, one of the defendants, pleaded 
inter alia that as there was other pro¬ 
perty, in the possession of the plaintiffs, 
which was joint and which was situated 
in the Patiala territory, a suit for par¬ 
tial partition was not maintainable. The 
Courts below having held that the pro¬ 
perty in suit was joint and that the suit 
as laid was competent, granted the plain¬ 
tiffs a decree as prayed. 

Moti Ram has preferred this second 
appeal through Rai Sahib Moti Sagar, 
and the only point for determination is 
whether the Courts below are right m 
holding that the suit was competent 
without bringing the Patiala lands into 
partition or taking the said lands into 
consideration. Admittedly the lands in 
Patiala, though in the possession of the 
plaintiffs-respondents, are joint, Mr. 
Moti Sagar contended that although the 
British Courts had no jurisdiction to 
direct the partition of the lands situatM 
in the Patiala State, nevertheless the 
fact that the plaintiffs were in actual 
possession of those lands should ave 
been taken into consideration or into ac¬ 
count in allotting the share?. Mr. eo 
Narain for the respondents ’^o^orred to 
Punchanun Mullik v. Shib Chunder 
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iMulliok {l) in which tho Calcutta Hij^h 
tOouvfc, on it<i original siilo hoUl that in a 
9 uit for partition of land it couM deal 
with so much of t he land as was within 
its jurisdiction although other joint lands 
existed which wore outside that High 
Court’s jurisdiction. Wo are in accord 
with tho principles enunciated therein 
and are unable to see that the Courts he- 
low were entitled to take into considera¬ 
tion or into account the joint lands in 
Patiala. In our opinion tho view taken 
by the Courts below is correct, and we 
accordingly dismiss this appeal with 
costs. 

"r.M./r.K. Appeal disyiiis^sed. 

""(1) tlS37l 14 Cal. 835. 
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Broadway and Dundas, JJ. 

AXir Mahfii^ AU —Defendant—Appel¬ 
lant. 

V. 

Mt. Muhammad Zamani Begam and 
another —Plaintiffs—Respondents. 

Second Appeal No. 2207 of 1916, Deci¬ 
ded on 15th May 1920, from decree of 

Dist. Judge, Delhi, D/- 6th July 1916. 

(a) Limitation Act (1908), Art. 142 Suit 

for possession of dwelling land—Defendant’s 
possession permissive — Art. 142 does not 
apply. 

In a suit for possession of certain dwelling land 
and for issue of a perpetual injunction directing 
defendant to remove his Amla therefrom which 
he constructed thereon on the ground that the 
land belonged to the plaintiffs and that the 
defendant’s possession was permissive; it was 
contended that the onus should have been on the 
plaintiffs to prove that they had been in posses¬ 
sion of the site within twelve years previous to 
the date of the suit: 

Held, that the suit was not one in which the 
plaintiffs had been dispossessed or had discon¬ 
tinued possession and therefore Art. 142 did not 
apply. The suit was also in time even if Art. 142 
was applicable, inasmuch as the house and shops 
were constructed only eight and four years before 
suit respectively. The onus on the plaintiffs to 
prove that the defendant’s possession was per¬ 
missive was discharged. tP 475 C 2] 

(b) Civil P. C. (1908), S. 100 — Area on 
which defendant built if belong* to plaintiff 
—Question is one of fact. 

The question as to whether the area on which 
the defendant has built belongs to the plaintiffs 
is one of fact. ^ 2] 

Abdul Bashid and Sheikh Niaz 
Muhammad —for Appellant. 

Tek Chand —for Respondents. 

Dundas, J. —The Courts below have 
decreed possession of 130 square yards of 
building land situated in a suburb of 
Delhi City against the defendant on pay- 
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mont of Ks. 1,603 compensation for an 
existing building on tlio land. The plain¬ 
tiffs have paid tho compensation into 
Court and have obtained possession of 
the site. They are ladies arnl mo near 
relatives of tlie defendant appellant, fn 
appeal it is contended that the onus 
should have been on the plaintiffs to 
prove that they had been in possession 
of this site within twelve years previous 
to the date of suit, that tho defendant is 
a pernjanent tenant and that tlie District 
Judge has not applied his mind to the 
determination of title by measure¬ 
ments taken on the spot. Tiieso conten¬ 
tions do not appear to be justilieJ. First 
of all the question as to wliether the area 
on which the defendant has built belong¬ 
ed to the plaintiffs is one of fact and 
there is quite sufficient evidence to esta¬ 
blish it. Even looking roughly at the 
measurements, it may be observed that 
although Haji Yakub Ali originally bought 
some 400 square yards of land, his widow 
and daughter, the present plaintiff's are 
not now in possession of more than 240 
square yards, if the area occupied by the 
defendant be excluded. Measurements 
have been made on the spot and plotted 
on the plan of 1864. There is absolutely 
nothing to rebut this evidence. Next 
there is a concurrent 6nding that the 
defendant entered into possession with 
the permission of the elder plaintiff or 
her trustees; and it should be added that 
the* younger plaintiff had only just at¬ 
tained majority at the date of suit. No 
doubt the onus lay on the plaintiffs to 
prove that the defendant’s possession 
was permissive but evidence has been 
given to this effect and this evidence has 
been believed and seeing that the defen¬ 
dant is a nephew of the elder plaintiff 
there appears to be no difficulty in ac¬ 
cepting this evidence and the Courts have 
done so. The case is not one in which 
the plaintiffs have been dispossessed or 
have discontinued possession and there¬ 
fore Art. 142 does not apply. 

It should be added that the house was 
only built eight years before suit and the 
shops only four years, so that the suit 
would apparently have been in time even 
if Art. 142 had properly been applicable. 
The defendant has given no reason what¬ 
ever for the allegation that he is a per¬ 
manent tenant. No doubt permanent 
tenancies do exist in the suburbs of 
Delhi but in 1864 the defendant’s father 
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\va3 apparently id occupation of a differ¬ 
ent plot of land of which he has been 
disi)o33e33ed and the defendant has found 
it convenient to settle on this plot of 
land of which the plaintiffs were really 
the owners, although they appear to have 
been under the impression that the land 
belonged to their trustees in whose name 
it actually stood. The defendant has 
not been able to produce any proof what¬ 
ever of title of any sort and it is clear 
that being a relative he was allowed to 
occupy this land and has only now set up 
adverse title. The appeal, therefore fails 
and is dismissed with costs. 

R.M./R.K. Appeal dismissed. 
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WiLBERFORCE AND LeBOSSIGNOL, JJ. 

Sulakhan Singh— Defendant —Appel¬ 
lant. 

V. 

Santa Singh and another —Plaintiffs 
Bespondents. 

Second Appeal No. 2499 of 1916, Deci¬ 
ded on 7th December 1920, from decree 
of Addl. Dist. Judge, Gujranwala. D/- 

^'(a)'Eviden\e\ct (1872), St. 112 and 114 

_ Marriage — Pre*umption — Mahomedan 

woman living for years with Sikh as his wife 
_Presumption is in favour of marriage. 

The law pi'esumcs against vice and immorality, 
and where it is proved that a Mahomedan woman 
lived with a Sikh for a number of years as his 
wife, there is a strong presumption in favour of 
a marriage having taken place between them. 

[P 476*0 2] 

(b) Civil P. C. (1908), S. 100—Marriage— 
Legitimacy—Lower appellate Court ignoring 
important evidence and presumption—Find¬ 
ing on question of legitimacy is not binding 
in second appeal — Evidence Act (1872), 
Ss. 112 and 114. 

Although a finding on the question of legiti¬ 
macy is one of fact, it will not be upheld in 
second appeal where the lower appellate Court 
has ignored important pieces of evidence and 
the strong presumption of the law in favour of 
legitimacy. C 2] 

Gobind Ram —for Appellant. 

Cooper—for Respondents. 

Judgment. —Sulakhan Singh, the de¬ 
fendant-appellant in this case, is admit¬ 
tedly the son of one Natha Singh by a 
Mahomedan woman, Mt. Kammon; and 
the only question before us is, whether 
he was born in lawful wedlock, Natha 
Singh died in 1903 and his land was then 
mutated in favour of Sulakhan Singh. 
Mt. Kammon had previously been married 
to a Mahomedan Kumhar named Umar 
and the lower appellate Court has re¬ 


fused to recognize Sulakhan Singh as the 
legitimate son of his parents on the 
ground that there is nothing whatever to 
show whether Mt. Kammon had ever 
been divorced from her first husband. 

In the appeal it is urged that the 
lower appellate Court has totally ignored 
a most important piece of evidence, 
namely, an admission by Deva Singh, 
the father of the present plaintiff, at 
mutation in 1903 to the effect that he 
was willing that the land should be 
mutated in favour of Sulakhan Singh. 
It is also pointed out to us that the 
lower appellate Court also paid no atten¬ 
tion to an unrebutted statement by 
Mt. Kammon herself that her former 
hnsband had died some six or seven years 
before the birth of Sulakhan Singh. The 
decision of the District Judge was merely 
based upon the fact that the evidence of a 
divorce of Mt. Kammon from Umar was 
not sufficient nor was there adequate 
proof of an alleged conversion of Mt. 
Kammon to the Sikh faith. We consider 
that the District Judge would have come 
to a different conclusion if he had paid 
due attention to the evidence which he 
has disregarded. It is also not denied 
that Mt. Kammon lived as a wife with 
Natha Singh for a number of years and, 
this being the case, as the law presumes 
against a vice and immorality, there is a 
strong presumption in favour of a marri¬ 
age having taken place between them. 
See Amir Ali and Woodroffe’s Law of 
Evidence, Edn. 5, p. 72, and the autlx)- 
rities quoted therein. Another authority 
on the same point is contained in a recent 
judgment of this Court namely, Ibrahim 
Ali Khan v. Mubarak Begum {X). Al¬ 
though therefore the decision of the lower 
appellate Court on the question of legiti¬ 
macy was one of fact, wo cannot uphold 
its decision, as it has ignored important 
pieces of evidence and the strong pre¬ 
sumption of the law in favour of legiti¬ 
macy. We therefore, accept this appeal 
and dismiss plaintiffs suit with costs 
throughout. 

r.m./r.k. Appeal accepted. 

(1) A. I. R. 1920 Lab. 419=1 Lib. 229=^ 

I. C. 923. 
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SllADl Lad, 0. J. AND WlDltlUU’OUCK, J. 

Niithu anJ others —Dofentlaiits Ap- 
poUants. 

V. 

A/i. Bibi and othei's Plaintiff 

and Defendants—Kesponclents. 

Second Appeal No. 3155 of 19i5, Deci¬ 
ded on 17th May 1920. from decree of 
Dist. Judge. Ludhiana. D/- 30th June 

(a) Mahomedan Law—Succession—Falhan*. 
non-agriculturists and residents of cities, 
are governed by Mahomedan Law Special 
custom must be proved to controry Custom 

(Punjab). , -a * e 

PathaDS, non*agriculturists ana residents or 

cities and Patbaus, residents of Ludhiana city 

owning no land and deriving their subsistence 

from other pursuits are governed by Mahomedan 

Udho Shah married (l) Mt. Sahibzadi and (2) JJt. Jio. 


Law. Persons cl.iiming to bo governed by spe¬ 
cial family custom nuitit prove its existence. SC, 
I\ n. 1889; 171 1\ ir. U. 1913; 32 P. 1015 
and 14 1\ U 1912, Foil. ID 477 0 2] 

(b) Custom (Punjab) — Succession - Mere 
fact of rights of females having been dis¬ 
regarded is not sufficient proof of custom. 

The more fact that the rights of females in i 
the family have been to large extont disregarded 
is not sullioieut to establi.sh that the family in 
matters of succession and 

nnv general or special custom. U 4 r8 D 

(c) Custom (Punjab)-AIienation-Falher s 

** Daughter’s share is liable to mortgage ^charge 
?ated bv her father. [P I <9 L IJ 


created by 

l^iaz Muhammad and Mohsin Shah— 

for Appellants. 

Fa-l-iMIussaiii^ioi* Respondents. 
Judgment.— The following pedigree 
table gives the relationship of t he parties; 


1-i-r~ I 1 

Mt. Aishan. Mt. Nur Mt. Jaina. Mt. Sita. Mahbub 


Bibi. 


All. 

1 


“"1 

Nabi 

Pakhsh. 

I 


1 I , ^ . 

Mt. Murad Barkat Ali Ibrahim 
Bibi-Plaiutiff. Defendant. Defendant. 

1 " 

Mt. Rahmat 
Defendant. 


Amanat Muham- 
Ali. mad AU. 
1 


I 

Mt. Aishau 


Mt. Hashmat 
Defendant. 


I I 

Wa^ir Jan 

Muhammad Mubam- 
(defendant mad 

now dead) Defen- 

Md. Mt. dant. 

^lariam. 


A ? r *Tv n Resrondent 


In the present suit Mt. Murad Bibi 
asked for possession by partition of her 
share in the property left by her father 
Mahbub Ali. Besides the members of 
the family she also impleaded various 
mortgagees from her father^ and Bom 
other members of the family. They 
are no longer parties in the appeal 
before us. The principal question in¬ 
volved in the case was whether, as 
stated by the plaintiff, the parties are 
governed by Mahomedan law or whe¬ 
ther the succession to Mahbub All s estate 
should be decided by the ordinary rules 
of Punjab Custom or by a special family 
custom excluding daughters from in¬ 
heritance. Both the lower Courts have 
found that the parties are governed 
by Mahomedan law and have given 
nlaintiff a preliminary decree for posses- 
sioT by petition of 149/945 of the pro. 
perty in suit. Against this decision the 
defendants having obtained a certificate 
under S. 41, Punjab Courts Act, have 
preferred a second appeal and we have 
heard it argued at length by Mr. Niaz 
Muhammad. 


The parties are Pathans resident of 
Ludhiana city owning no land and, accord¬ 
ing to Mr. Niaz Muhammad, deriving 
their subsistence from tonga driving and 
other similar pursuits. They are said to 
have previously lived in the United Iro-- 
vinces. In these circumstances it is. as! 
their counsel admits, for them to prove 
that they are governed by the general 
Customary law of the Punjab or a special 
family custom but this onus, their coun¬ 
sel contends, has been fully discharged. 
He refers us to the history of the family 
since the time of Udho Shah and sho%ys 
that the rights of females have rarely 
been definitely asserted and never recog¬ 
nized. He has referred us to previous 
cases in the family in support of his 
view These oases are briefly as follows i 
(1) In 1889 Mahbub Ali sued his brother 
Nabi Bakhsh for one-half share in their 
father’s property and none of the four 
daughters of Udho Shah, nor his wi^w 
Mt. Sahibzadi, were made parties. The 
case was decided on an award to the 
effect that a private partition had already 
taken place. (2) Mt. Sahibzadi then in- 
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stitutcl au action to obtain her share 
unler Mabome-lan law from her stepsons. 
The daughters again were not made par¬ 
ties to the litigation. This case ended 
in a compromise by which it was agreed 
that the previous raaintenance paid to 
Mt. Sahibzadi should be increased and 
that she would occupy her residential 
house as hitherto. The case however is 
a little in favour of the defendants-appel- 
lants, as Nabi Bakhsh, the principal de¬ 
fendant in that case, admitted that the 
widow had always received l-8th share 
of the rent realised in place of her 1.8th 
share of the property. This was a de¬ 
cided admission that the ordinary rules 
of custom did not apply. (3) Mahbub 
Ali is said to have died in 1901 leaving 
a will dated 1898 by which he dis¬ 
inherited Barkat Ali and Amanat AH, his 
sons. The present plaintiff, Mt. Murad 
Bibi, was not mentioned nor was his 
wife, but provision was made for her 
maintenance, for the maintenance of the 
possible widow and for the marriages of 
the daughters. The contents of the will 
are only relied uijon as showing that the 
family was not governed by the ordinary 
rules of Mahomedan law. It has been 
held by a Court to be of no effect. (4) In 
1911 there was a suit between Barkat 
Ali and Ibx*abim in respect of the pro¬ 
perty left by their father. Here again 
"Mt. Murad Bibi was not made a party, 
but the suit was for possession by parti¬ 
tion of a half-share of Mahbub Ali’s pro¬ 
perty and in that case the question of 
the validity of his previously mentioned 
will was reopened. There was no direct < 
dispute or issue as to whether the parties 
were governed by custom or by Maho¬ 
medan law, but the District Judge in his 
judgment among other reasons for dis¬ 
regarding the will held that it was in¬ 
valid according to Mahomedan law. This 
case is therefore of little assistance to 
the defendants. (5) In 1913 Barkat Ali 
sold a shop to Muhammad Hussain, the 
husband of Mt. Murad Bibi. This shop 
formed part of the property in dispute, 
but the consent of Mt. Murad Bibi was 
taken to the alienation. As pointed out 
by the District Judge, such a consent 
would hardly have been necessary if the 
parties had been governed by Cus¬ 
tomary law. 

Further on several occasions Jklahbub 
Ali himself and other members of hia 
family have created mortgages of the pro- 
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perty in suit. In addition to this ther® 
was oral evidence of ten witnesses con¬ 
nected with the family. This evidence 
was not specially relied upon before the 
lower Court and does not appear to be 
of any great value. It has therefore not 
been established that any female of Udho 
Shah’s family has ever received any defi¬ 
nite share according to Mahomedan law. 
It is thus proved that the rights of 
females in this family have been to a 
large extent disregarded. But this mere 
fact is in our opinion not sufficient to 
establish that the family in matters of 
succession and inheritance follows any 
general or special custom. It is, as w'e 
have seen in many cases, exceptional for 
a w’oman to assert her separate rights 
against her male relations provided that 
she is otherwise well treated. There 
may also be other reasons for non-asser¬ 
tion of their rights by women, for in¬ 
stance that they, or their husbands did 
not wish to quarrel with their near rela¬ 
tions. While however there has been in 
the family little tendency of the females 
to assert their rights, there are, as is 
pointed out by the District Judge, indi¬ 
cations, that these rights existed. This is 
especially clear from Mt. Sahibzadi’s suit. 

We consider therefore that the par¬ 
ties being governed by Mahomedan law 
the otius was^very heavy on the de¬ 
fendants to jaove that a special family 
custom prevailed, and that no sufficient 
proof has been given of the existence of 
such a custom. In view of these find¬ 
ings it is unnecessary for us to discuss 
the instances relied upon by the plaintiff. 
Mr. Niaz Muhammad made a despairing 
effort to show that there was no strong 
presumption that the parties were gov¬ 
erned by Mahomedan law. He referred 
us to certain decided cases dealing with 
other Mahomedan tribes and referred 
especially to the authorities quoted in 
Ellis’s Notes on the Punjab Customs, 
p. 24. These cases, it must be noticed, 
all refer to agriculturists and to residents 
of villages. He also referred to cases of 
other tribes which are of little assistance 
to us in this case. On the other hand 
the lower Court has based its decision on 
Kutbuddin Khan v. Mt. Amir Begam (l)» 
Nathu V. Rafiq Mahomed (2), Mt. Sultan 
Bibi V. Ghulam Haidar Khan (3) and 

(1) [18391 36 P. R. 18S9. 

(2) U9131 171 P. R. 1913. 

(3) [1915] 32 P. R. 1915. 
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Ali Khan v. Mt. Bubn Zuhra (-1) 
and wliich are autliorities that 

Pathans in the Punjab are sovornod in 
matters ot inheritance by Mahoniodan 
law. This obviously is the case in res¬ 
pect of Pathan non-agriculturists who 
are residents of cities. Counsel for the 
avipellants also urged that the plaintiiT 
was barred by accjuiescence from institu¬ 
ting the present suit in that she had 
stood by while one mortgage was effected 
by hei father and four by his sons and 
that she did not dispute them. He also 
refers to the fact that her husband ac¬ 
tually purchased a portion of the pro¬ 
perty. But as we have already pointed 
out in this case it was with her consent. 
As for the mortgage made by her father, 
it is not shown that she was in a position 
to object. In the case of later mortgages 
it is clear -that her rights have been in 

no way affected by them. 

Finally there remains the question 
whether her share which she has ob¬ 
tained by the decree of the lower appel- 
date Court should be subject to the mort- 
Igage charge created by her father. It 
appears to us clearly equitable that her 
share should be held liable. Mr. Fazl-i- 
Hussain on her behalf urged that the 
mortgagee was no longer a party and that 
anyhow the defendants have been enjoy¬ 
ing the property for some 19 years. The 
fact that the mortgagee is not before us 
does not however affect the question as 
between her (plaintiff) and the other 
heirs of Mahbub Ali. It is true that the 
defendants have been enjoying the profits 
for 19 years, but it appears to us that 
any loss which she has suffered thereby 
is due to her own delay in suing. For 
the foregoing reasons we dismiss the 
appeal, except that we direct JJ”? 

ptainbiff’s share shall be liable for 149/94o 
of the mortgage of Ks. 850 effected by 
Mahbub Ali. As for all practical pur¬ 
poses the appeal has failed, we direct 
that the appellants shall pay respon¬ 
dent’s costs. . 

R,M./Rdy._ ^veal disnx%sse cU_ 

(I7Ti912] 14 P. R. 1912 . 
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WTliBERPORCE, J. 

Mt. Jiwani and Accused- 

petitioner. 

V. 


Etnperor—Opposite Party. 

Criminal Revn. No. 1355 of 1919, De- 
ded on 22nd June 1920. 


(a) Criminal P. C. (1898), Ss 195 (7) and 
407 (2)—Magistrate exercising Second Class 
powers^—Appeal does not lie to Court autho* 
rised to hear appeal under S 407 (2). 

A Mngistnito spociiillv uulhorisntl to hoar ap* 
pcaU imdor S. 407 (2).'is uol a Coiut to which 
an ai>pc*al ordinarily lice under S. lOT' (7) from a 

Magistrato exorcising Second Class powers. 

^ (P 470 C i>] 

(b) Criminal P. C. (1898), Ss. 195 (6) and 

407 (2)—Sanction for prosecution refused by 
Magistrate. Second Class, cannot be granted 
by Magistrate empowered to hear appeals un¬ 
der S. 407 (2). . 

.V sanction under S. 195, refused by a Mngi.-'* 
tiato of the Second Class cannot bo granted un¬ 
der sub S. (0) by a Miigi'lralo specially empoworea 
to hear appeals uuder S. 407 (2^ of the Cocie. 
Such sanction is liable to bo caucellod when the 
Magistrate fails to specify what the false state- 
luouts wore on account of which he granted sanc¬ 
tion and the Court before which and the occasion 
on which the offence complained of was commit¬ 
ted: 30 Cal. 394 aud 3 N. L. 11. 50, 

4 / y o jj 


Naju/ Lai —for Petitioners. 

S. A. Razaq—ior the Crown. 
Judgment.—In this case an applica- 
ion was made to a TahsiUlar, Magistrate 
£ the Second Class, for sanction to pro- 
ecube Mb. Jiwani, the complainant, and 
ler chief witness Tilok Singh for making 
alse statements. This application was 
ejected. It was renewed before a Magis- 
rate with appellate powers who has 
-ranted the sanction, and Mt. Jiwani 
Ind Tilok Singh have applied on revision 
or the cancellation of this sanction. 

The petition must be accepted for many 
•easons. In the first place the Magis- 
.rate who granted the sanction is not the 
ordinary appellate Court from the deei-; 
sions of a Second Class Magisbiabe. He, 
has merely been granted specml powers 
under S. d07 (2). Criminal 1. C. The 
conferring of such powers do nob consti¬ 
tute a Magistrate the CouH to which an 
appeal ordinarily lies under S. IJo W; 
from a Magistrate exercising Second Class 
powers; see Sad/r« v. Bam Caurn Pasi 

(1) and Bamdayal v. Bam 
In the second place the Magistrate failed 
to specify what the false statements 
were on account of which he granted 
sanction and the Court before which and 
the occasion on which the offence com¬ 
plained of was committed. In tins res¬ 
pect he disregarded the provisions of 
S 195(5), Criminal P. C. imally. on 
the merits there was every reason for re¬ 
fusing sanction. The case first came up 
Pandit Maharaj Kishen who oon- 

(1) L190S] 30 Cal. 394^ 

(2) U907] 3 N. Jj. R. 50. 
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sidered the prosecution evidence reliable 
and framed a charge. On the transfer of 
this olhcer the evidence was recorded de 
novo, and the second • Magistrate again 
considered the evidence sufficiently re¬ 
liable to frame a charge. Again the same 
Magistrate on a consideration merely of 
discrepancies in the prosecution evidence 
and on account of enmity which was 
abundantly clear from this evidence 
ac iLiitted the persons accused in the case. 
From the above facts it is clear that two 
trying Magistrates did not consider the 
case prima facie false. For the fore¬ 
going reasons I accept the petition for 
revision and set aside the order of the 
Magistrate. 

r.m./r.k. Application accepted. 


A. I. R. 1920 Lahore 480 (1) 

Broadway and Dundas, JJ. 

Gnrdit Singh and others —Defendants 
-“Appellants. 

V. 

Sundar —Plaintiff—Respondent. 

Second Appeal No. ^176 of 1916, Deci¬ 
ded on llth May 1920, from decree of 
Dist. Judge., Jullundur, D/- 5th July 
1916. 

(a) Custom /Punjab)—Will—Proprietor with¬ 
out male issue at date of will—-After-born 
son can contest validity. 

Au after-born son, has a locus standi to dispute 
the validity of the will executed before his birth 
which has no effect against the legitimate son of 
the deceased testator. (.1*180 C 2] 

(b) Civil P. C. (1908), S. 100-Second Ap¬ 
peal—Finding as to legitimacy is one of fact. 

A finding as to the legitimacy is one of fact which 
cannot be gone into in second appeal. [P 480 C 2] 

Muhammad Rafi —for Appellants. 

Nand Lai —for Respondent. 

Broadway, J. —The facts of this case 
are these. On 25th March 1893 one Buta 
having then no issue, executed a will by 
which he devised his property to certain 
persons who were his reversioners. All 
the reversioners accepted this will at the 
time. Buta died on 30th January 1896 
and on 2nd of November 1896 his widow 
gave birth to a son. On 23rd August 
1912 the said son, Sundar, instituted a 
suit for possession of the property which 
had belonged to his father Buta and was 
in possession of the reversioners, Gurdit 
Singh and others, under the will afore¬ 
said. The defendants relied on the will 
and also contended that Sander was nob 
legitimate. The suit was dismissed on 
13th November 1912 as barred by limita¬ 
tion but on appeal was held to be within 


time. Against this appellate decision 6h0 
defendants preferred an appeal to the 
Chief Court which was however dismissed 
on 15th June 1915 and the case was taken 
up on 27th July 1915. The trial Court 
dismissed Sundar’s suit, holding inter alia 
that he was not legitimate, but on appeal 
by him the learned District Judge came 
to the conclusion that the plaintiff was 
the legitimate son of Buta and that the 
will was not effectual as against him. 
Against this decision the defendants, 
Gurdit Singh and others, preferred this 
second appeal to this Court through Mr. 
Rafi and we have heard Mr. Nand Lai on 
behalf of Sunder. It is now admitted 
that the property was ancestral. Tbet 
finding as to the legitimacy of Sundar is 
one of fact which cannot be gone into in 
second appeal and therefore Sundar had a 
locus standi to dispute the validity of the 
will which in our opinion has no effect 
against the degitimate son of the deceased 
• testator. We accordingly dismiss this 
appeal with costs. 

R.M./R.K. Appeal dismissed. 


A. I. R. 1920 Lahore 480 (2) 

Ohevis and Dundas, JJ. 

Mokandi and others — Defendants — 
Appellants. 

V. 

Harnam Das and others — Plaintiffs— 
Respondents. 

Second Appeal No. 2123 of 1916, De¬ 
cided on 22ad May 1920, from decree of 
Dist. J., Ambala, D/- 28th .June 1916. 

Transfer of Property Act (1882), S. 91 (a) 
—Suit for redemption by purchasers of equity 
of redemption — Mortgagor contending undue 
influence and fraud—Part-payment of consi¬ 
deration proved — Purchasers held entitled 
to redeem — Trusts Act (2 of 1872), S. 82 — 
Contract Act (1872), S. 64. 

U"Where in a suit for redemption by purchasers 
of etjuity of redemption, mortgagor contended 
that cousent to sale was obtained by undue in* 
/luence and fraud and that sale was without 
consideration, it was found that only part of 
consideration was paid to mortgagor. 

Held : even assuming the fact of fraud or 
undue infiuence, purchasers were in a legal posi¬ 
tion of holding properties as trustees and were 
entitled to redeem mortgage, [.P 481 0 2] 

Gokul Chand Narang —for Appellants. 

Tek Chand —for Respondents. 

Dundas, J,—The facts in this case are 
as follows : One Atma Ram mortgaged 
the land in suit to Dasaundhi Ram for 
Rs. 1,000 on 5th June 1913 and subse¬ 
quently sold the equity of redemption in 
this land, as well as the proprietary 
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rights in other lautl to Haruain Das and 
loti Parshad for tho nominal sum of 
Rs. 4,500. Harnam Das and Joti Par- 
shad have brought the present suit to 
redeem this mortgage of Rs. 1,000 and 
have impleaded Atma Ram as a defen¬ 
dant. In his writttou statement Atma 
Ram contested the suit, alleging that his 
consent to the sale to plaintilYs was ob¬ 
tained by undue influence and fraud, that 
the transfer was void in consequence, 
that there was no consideration, and that 
the plaintiffs had no right to bring any 
suit to redeem the mortgage. Atma Ram 
died during the pendency of the suit and 
his representatives have been brought 
upon the record, but have not filed any 
further pleas. The Munsif drew an issue 
as to whether Atma Ram’s execution of 
the sale deed was obtained by undue in¬ 
fluence and fraud, and whether there was 
any consideration and concluded that 
execution was obtained by undue influ¬ 
ence and fraud and that Atma Ram bad 
actually been paid Rs. 700 out of the 
allegel consideration. Nevertheless he 
was of opinion that the defence of fraud 
and unlue influence would not avail in 
this suit for redemption inasmuch as 
Rs. 700 received by Atma Ram consti¬ 
tuted a charge upon the land and gave the 
plaintiffs a title to redeem the mortgage 
and he therefore decreed the suit on this 
ground. 

The District Judge concurred in this 
conclusion holding that as some consider¬ 
ation for the sale had passed it was un¬ 
necessary to go into the question whether 
there was any fraud or undue influence, 
and that it was open to Atma Ram’s 
heirs to bring a cross suit to determine 
exactly what is the amount of the ven¬ 
dee’s charge on the land. The heirs of 
Atma Ram have preferred a second ap¬ 
peal to this Court urging that the finding 
of fraud and undue influence does in fact 
avoid tho sale to the plaintiffs and is 
sulficient for the dismissal of the suit. 
We do not think it necessary to give any 
finding as to whether a redemption suit 
brought by a purchaser of the equity of 
redemption could in no case be resisted 
by the vendor joined as a co-defendant on 
the plea that the sale was voidable for 
fraud or undue influence practised on him 
inasmuch as in our opinion the fact that 
nc offer has been made by Atma Ram or 
his representatives to repay Rs. 700 to 
the plaintiffs leaves this sum as a charge 


upon tho land entitling tlie plaintiffs to 
maintain a redemption suit. Under 8. 01, 
T. P. Act, any person having any inter¬ 
est in or charge upon any pro[) 0 rty is 
competent to redeem a mortgage on such 
jiroporty. Further when a person at 
whose option a contract is voidable res¬ 
cinds it he shall if he has received any 
benefit thereunder from another party to 
such contract restore such benefit so far 
as may be to the person from whom it 
was received (S. G4, Contract Act), and if 
any property has been transferred to 
another party in pursuance of such a con¬ 
tract the latter becomes trustee thereof 


for the benefit of tho person rescinding 
the contract subject to rei>ayment by 
him of the consideration actually paid 
(S. 86, Trusts Act). 

It is certainly proved that .4tma Ram 
received Rs. 700, and the fact is not 
questioned in argument, and it is appa¬ 
rent that up to this Court there has been 
no sort of offer to repay this sum to the 
plaintiffs.' In this Court for the first 
time the appellants’ counsel expressed a 
readiness to repay this sum. The plain¬ 
tiffs therefore even assuming the fact of 
fraud or undue influence are in the legal 
position of holding the property as trus¬ 
tees and as such have an interest entitling 
them to redeem the mortgage, conse¬ 
quently in this case their suit has been 
rightly decreed, and it is not necessary to 
discuss any other point. The appeal 
therefore fails and is dismissed with 

costs. 
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Scott-Smith, J. 

Nand Lai —Defendant—Appellant. 

V. 

Karam Chand and others —Plaintiffs 
lespondents. .-orv e 

Misc. Second Appeal No. 1^^9 of 
919 Decided on 29th January 1920, 
rom’ order of Dist. Judge, Multan, 
)/. 'X9th May 1919. ^ , 

(a) Stamp Act (1899), S. 2 (5)-In*trumcnt 

,eld to be bond with condition. 

Where the document whereby the defendant 
ook upon himself tho liability of another person 
a respect of a debt of Rs. 1,000 and agreed to 
-et in certain land mortgaged to the creditors m 
feu of that sum and that if to do so 

iith interest, the instrument ted hv 

with a CDiiditioa, inasmuch as it is attested by 

t witness and by it the defendant-appellant 
3 bliged himself to pay certain sura of money o 
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auother if bo did uot perform a specified act 
which he had uodertakon. LP •iS2 C ll 

fb) Stamp Act (1899), S. 2 (5) — Definition 
of bond is not exhaustive. 

The dofinitioa of bond in S. 2 (5) only says 
that the bond includes such and such instru¬ 
ments and is uot exhaustive. [P 132 C 1] 

Har Gopal —for Appellant 

Diirr/a Das —for Respondents. 

Judgment.—This is an appeal from 
an order of the District Judge of Multan 
holding that the document sued upon by 
the plaintiffs was a bond and remanding 
the case for redecision under O. 41, 

R. 23, Civil P. C. The only question for 
decision in the appeal is whether the 
document in question is a bond. The 
essential portions of it are set forth in 
detail in the judgment of the learned 
District Judge. In this document Nand 
Lai, defendant-appellant, took upon him¬ 
self the liability of another person in res¬ 
pect of a debt of Rs. 1,000 and agreed to 
get certain land mortgaged to the credi¬ 
tors in lieu of that sum and that if he 
failed to do so he would pay the said 
sum of Rs. 1,000 together with interest. 
Now this document does not come exactly 
within the de&uition of a bond under 

S. 2 (5), Stamp Act, but that definition 
only says that bond includes such and 
isuch instruments and is not exhaustive. 
Any instrument attested by a witness 
whereby a person obliges himself to pay 
money to another is a bond according to 
jthe definition. Now in the present case 
the instrument is attested by a witness 
and by it Nand Lai obliges himself to 
pay a certain sum of money to another, 
if he does not perform a specified act 
which he has undertaken. In my opin¬ 
ion this is clearly a bond with a condi- 
jbion as decided* by the learned District 
Judge. No authorities exactly on all 
fours with the present case have been 
cited by counsel on either side. In 
Donogh’s Commentary on the StampLaw, 
Edn. 4 at p. 54, he says : 

A bond is an instrument under bis seal, 
whereby one peison becomes bound to another 
for the payment of a sum of money, or for the 
performance of any other act or thing.” 

The instrument in the present suit, is 
a bond according to this definition. I 
hold that the decision of the learned 
District Judge is correct and dismiss the 
appeal with costs. 

R.M./R.k. Appeal dismissed. 
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Abdul Raoof, J. 

Har Kishen Singh —Defendant—Appel¬ 
lant. 

V. 

Kala Havi and another —Plaintiff and 
Defendant—Respondents. 

Second Appeal No. 2534 of 1919, De¬ 
cided on 23rd February 1920, from de¬ 
cree of Dist. Judge, Jhang, D/- 4th June 
1919. 

Punjab Pre-emption Act(l of 1913), S. 3 
(5) fa) —Sale of minor’s property with per- 
mision of Court under S. 29, Guardians and 
Wards Act—Claim for pre-emption is not 
prohibited by S. 3 (5) (a). 

In a suit for pre-emption, it appeared that 
terms of the sale were settled between the par¬ 
ties privately, but as to completing the sale on be¬ 
half of a minor permission bad to bo obtained 
under S. 29, Guardians and Wards Act. It was 
therefore obtained by the guardian and the sale 
was completed by the guardian privately in 
favour of the vendee: 

Held: that the sale was a private s.alo and 
a claim for pre-emption was not prohibited bv 
S. 3, Cl. (6) (a): 40 P. li. 1909, Dis(.;52 I.C. 337, 
Foil. IP 483 C 21 

Govind Das —for Appellant. 

Bhagat Bam Puri —for Respondents. 

Judgment.—This is a second appeal 
in a pre-emption suit. The property sold 
belonged to Wasu Ram. minor, the defen¬ 
dant in the case. His guardian proposed 
to sell it todefandant 1, Harkishen Singh, 
The property was under mortgage. What 
was therefore proiiosed to be sold was 
the equity of redemption in the property. 
Having settled the terms of the proposed 
sale, the guardian made an application 
under S. 29, Guardians and Wards Act, 
for permission to execute a sale deed. 
The permission was granted and tlie sale 
deed in question, dated 26th Novem¬ 
ber 1916, was executed and registered. 
The plaintiff thereupon instituted a suit 
for pre-emption. One of the plea raised 
in defence was that under the Punjab 
Pre-emption Act 1 of 1913, a suit for 
pre-emption was not maintainable. S. 3, 
Cl. 5 (a), was relied upon in support of 
this contention and it was argued that 
inasmuch as the sale was effected in pur¬ 
suance of an order of a civil Court, the 
claim of pre-emption was prohibited 
under the said clause. The Court of first 
instance held that the sale was effected 
privately on a permission being obtained 
from the Court and the suit was there¬ 
fore nob barred. On appeal by the de¬ 
fendant vendee to the lower appellate 
Court, the decree of the first Court was 
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upl^eltl. Dofonihint haa now coino up in 
second appeal to tliia Court, and tho only 
question which requires decision in tliis 
oase is whether tho suit is prohihitod 
under S. 3. Cl. 5 (a). Pre-emption Act. 

It cannot l>o said tliat it was a sale 
in execution of a deoroo for money, hut it 
is contended that it is a sale in execution 
of an order of a civil Court. In my opi¬ 
nion there is no force in this contention. 
According to the plain wording of 
Cl. 5 (a), the present sale cannot be said 
to have bean etlected in obolienca of any 
order of the Court. The terms of the 
sale were settled between the parties 
privately, but as to complete a sale on 
behalf of a minor permission had to bo 
obtained under S. 29, Guardians and 
Wards Act. It was therefore obtained 
by the guardian and the sale was com¬ 
pleted by the guardian privately in fa- 
four of the vendee. On behalf of the ap¬ 
pellant the case of Piore Lai v. Gaii- 
€she Lai (l), was relied upon. That \yas 
a case in which a right of pre-emption 
was claimed on a sale having been ellec- 
ted in pursuance of an order by Court 
under S. 35G of the old Code of Civil 

Procedure, and it was held in that case 

that the sale was in execution of an order 
of a civil Court within the terms of S. 3. 
Cl. 5 U), Punjab Pre emption Act, and 
consequently not open to a claim for pre¬ 
emption. That was clearly a case cov¬ 
ered by the bar provided under 01. 5 (a). 
Under the old Code of Civil Procedure 
an insolvent judgment-debtor could ap- 
l^ly for a declaration of his insolvency. 
By S. 351 of the Code it was provided 
that the Court being satisfied on the 
points mentioned in that section would 
declare the judgment-debtor an insolvent. 

By S. 352 it was provided that 

“the creditors luontioQcd in the application, and 
the other persons (if any) alleging themselves to 
ba creditors of the insolvent, shall then produce 
evidence of the amount and particulars of their 
respective pecuniary claims against him; and 
the Court shall by order determine the persons 
who have proved themselves to be the insolvent s 
c reditors and their respective debts; and shall 
frame a schedule of such persons and debts; and 
the declaration under S. 351 shall be deemed to 
be a decree in favour of each of the said creditors 
for their said respective debts. 

By S. 356 it was provided that 

“the receiver shall proceed under the direction 
of the Court to convert the property into money 

OtC« f 6t0* t # 

The sale under S. 356 therefore was a 
sale in ft xeeution of a dec ree and was 

(1) U9093 46 P. R. 1909. 


ciVoctod in oiiodictico to llio iliroction of 
tl\o Court. Such a sale beyond nny doiibt 
would come uudor S. 3. ('1. 5 (a). 'J he 
case roliod upon tliorcforc cunnot bo any 
autliority in tliis case. 

On hoiialf of tho respondent tho caro 
of A!i)}Ui</ Jan v. Kishcti Cliand (2; ba.s 
been relied upon. Jn thatcase asiiio was 
elTocted by tlie judgment-debtor in vir¬ 
tue of a certificate granted to him l»y the 
executing Court under O. 21, R. B3, of 
the present Civil Procedure, and it was 
hold that such a sale was a private sale 
in spite of the fact that it could not be¬ 
come absolute until confirmed by the 
Court. In tho present case oven a sanc¬ 
tion of the Court was not made necessary 
by the order granting permission to tlio 
guardian to execute the sale deed. In 
my opinion the principle laid down in 
the case relied upon by tho respondent 
fully api^lies to the present case. The 
sale in this case, as I have said above, 
was private sale and a claim for pre-^ 
emption is not jirohibited by S. 3, Cl. 5 (a).' 
The decisions of the Courts below are 
right and the appeal must fail. I ac¬ 
cordingly dismiss it with costs. 

R.M./P.K. Appeal dismissed. _ 


(2) L1910] 52 I. C. 337. 
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IjEROSSIGNOL, j. 

Dcivaji Chand and ariothet Defen¬ 
dants —A p pel Ian t s. 

V. 

Basant Raf—Plaintifl’—Respondent. 

Letters Patent Appeal No. 6 of 1920, 
Decided on 8th March 1920. from judg¬ 
ment of Abdul Raoof, J.. D/- 2nd Decem- 

P.C.(1908).S.100 -Question of Uw 
—Property, whether shop is question of law. 

Tho quostion whether a property of which pre¬ 
emption is sought is a shop is one of law, that is 

the facts found by the Court below are uncbal- 

laneeable but the inference to be drawn 
'tlofo facts i“ one of law. . LP 483 O 2 P 484 0 U 
(b) Punjab Pre emption Act (ISIS), D 
Shop defined—fSemble). 

Sev,ble-k shop is a place where commo¬ 
dities are bought and sold. 4aj ij 

Manohar Lai —for Appellants. 

Sheo Narain—ion Respondent. 

Judgment.—Thesolegroundon wluchj 

this appeal was admitted was that the; 
question whether a property, of which 
pre-emption is claimed, is a shop, is one 
of law. i. e., the facts found by the Court 
below are uncballengeablo, but the in¬ 
ference to be drawn from those facts is 
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bne of law. The learned Judge in Chara- 
IbsiS held that it was purely a question 
of fact . 

Now in this case, it is clear that the 
plaintiff, when mortgageecf this property, 
described it as consisting inter alia of 
shops. Undoubtedly the buildings in dis¬ 
pute were suited for use as shops, but 
they were also suited for use as residen¬ 
tial buildings, and in the presence of two 
lease deeds which show that the build¬ 
ings were leased as residences, and in the 
absence of any clear evidence that they 
were ever actually used as shops, i. e., 
places where commodities are bought and 
sold, we consider that the inference 
drawn from the facts by the learned Dis¬ 
trict Judge was correct. 

We dismiss the appeal with costs. 

r.M./r.k, Appeal dismissed. 

A. I. R 1920 Lahore 484 

Chevis, Ag. C. J. and 

■WlLBERFORCE, J. 

Ct. S. Bhargava and Co. — Plaintiff 
Appellant. 

V, 

B. Kobayashi —Defendant — Respond¬ 
ent. 

Second Appeal No. 1018 of 1919, De¬ 
cided on 23rd April 1920, from decree of 
Dist. Judge, Delhi, D/- 2nd February 
1919. 

Principal and Agent—Liability of agent— 
Agent failing to specify capacity as agent 
when signing contract—There is no presump¬ 
tion that he contracts in personal capacity 
when terms are to contrary. 

In a cuso where a man is by profession an 
agent of some particular firm and describes him¬ 
self as such, he may still be contracting in his 
personal capacity, but the mere fact that he 
fails to specify his capacity as an agent in sign¬ 
ing a contract does not raise any such presump¬ 
tion when the terms of the contract itself are 
clearly to the contrary. [P 486 O 1] 

J. G. Sethi —for Appellant. 

Deo Raj Sawh7iey —for Respondent. 

Judgment.—The plaintiff firm which 
does commission agency business entered 
into a contract apparently for its prin¬ 
cipals with a firm doing business in Japan. 
Some goods were delivered, but then a 
dispute arose as to the party liable for 
paying demurrage and other charges. 
According to the plaint, the defendant, 
who does business in Calcutta, acting on 
his personal responsibility, entered into 
an agreement with the plaintiff firm for 
the settlement of this dispute. As this 
settlement was not adhered to the plain¬ 


tiff sued for damages. The reply of the 
defendant was, that he was merely act¬ 
ing as an agent on behalf of the Japanese 
firm and that he was in no way per¬ 
sonally responsible. His plea has been 
upheld by the lower Courts, and the 
plaintiff has preferred a second appeal 
which has been argued by Mr. Jai Gopal 
Sethi, 

The facts of the dispute were that 
after the delivery of some goods, owing 
to a dispute over the liability for de¬ 
murrage and other charges the plaintiff 
refused to take delivery of further goods. 
The demurrage and other charges were 
increasing and a settlement was neces¬ 
sary. On this the plaintiff asked the 
defendant to come to Delhi to settle the 
matter and an agreement was drawn up 
and duly signed. The important part of 
this agreement has been given by the 
lower appellate Court. This agreement 
begins by reciting that the plaintiff and 
defendant agree to settle the dispute as 
to the goods shipped by the Japanese 
firm. It then proceeds; 

“that we both of us, on behalf of our respective 
clients, would each bear half of demurrage, etc. 
The contract was signed by the parties and there 
was no qualification that the defendant was act¬ 
ing as an agent, counsel argues that from thia^ 
agreement itself and other correspondence bet¬ 
ween the parties it was clearly understood that 
the defendant was acting on his personal res¬ 
ponsibility. He also urges that, under S. 230 (l) 
Contract .\ct, the defendant was personally liable 
and, finally ho referred to certain English au* 
thorities that, where an agent in signing any 
contract does not clearly specify himself as such 
he can bo sued as the principal. As for the first 
part of the argument, counsel took us through 
some correspondence which passed between the 
parties, but we need not refer to this in detail as 
none of it, in our opinion, shows any intention 
that the defendant was to bo personall)’ res¬ 
ponsible for the carrying out of the agreement. 
On the other hand, it is clear from the words of 
the agreement itself on behalf of our respective 
clients” 

that the defendant was merely acting a& 
an agent and it ia also clear that the 
plaintiff always understood that the de¬ 
fendant was merely an agent of the Japa¬ 
nese firm. In fact, there is a letter 
written by the plaintiff firm itself to the 
defendant addressing him as an agent of 
the Japanese firm. We therefore have 
no hesitation in agreeing with the lower 
appellate Court that the agreement waa 
entered into by an agent and that the 
plaintiff fully understood this to be the 
case. 
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Aa for tUo aecond juivt of tho ari^u- 
nienfc thiit S. 230 (l) appHoa to thia caae 
we may diamiaa it with tho remark that 
it ia not allegod that tho original contract 
from whioh the present dispute aroso. 
was made by an agent for the sale or 
purchase of goods for a merchant resid¬ 
ent abroad. Indeed, it is admitted that 
it was made by the Japanese firm itself. 
This provision of law therefore clearly 
has no application. Finally, counsel 
contended that if an agent did not sign 
as such, he became personally liable for 
the carrying out of the contract. He 
referred to authorities quoted in Bow- 
stead on Agency, Edn. 6. p. 388. and 
to obsolete English authorities in sup- 

I ii't of his argument. We fully agree 
lat in a case where a man is by profes- 
on an agent of some particular firm and 
ascribes himself as such, he may still 
e contracting in his personal capacity, 
ut we do not consider that the mere fact 
hat he fails to specify his capacity as an 
gent in signing a contract raises any such 
(resumption when the terms of the con¬ 
tract itself are clearly to the contrary. 
This view of the law is clearly laid down 
by five Judges in Gadd v. Houghton (.ly. 
There are also numerous other autho¬ 
rities to the same effect. We did not 
think it necessary to call upon counsel 
for the respondent. We dismiss the ap¬ 
peal with costs. 

r.M./r.K. Appeal disviissed. 

(1) [1876] 1 Ex. D. 357. 
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SHADI IjATj and Martineau, JJ. 
Sagar Chand —Defendant—Appellant. 

v, 

J?am-Plaintiff-ReBpondent. 
Letters Patent Appeal No. 41 of iJiy, 
Decided on 5th February 1920, against 

the order of Rattigan C. 

24th October 1919 in Civil Miso. No 273 

“'civU^P. C. ( 1908 ),O 41 R. 5-Appeal 

against mortgage decree for Rs. 51.871 odd 
-isecurily of Rs. 20.000 is sufficient for 

**‘'NTdoubt*t^8tay of excution cannot be Bunted 
unless the iudgment-dobtor gives security but 
where the appeal is against a decree- obtained on 

a mortgage it is not full 

tmounu‘ound''io‘be duB. the appeal 

S^R:‘'20rotoan be 

® nsikfei ?fbe‘ sufficient to make the -stey o, 
execution. 


Jai S.'tJii -(ov Appolhuil. 

Mul C7i(u;-/ —for liospondont. 
Martineau, J. —'I'ho roHpondout Dowat 
Ram sued tho a[.pollant Sugar Chand on 
a mortgage and, ohtainttl a ]>roluninftiy 
decree for sale, hy which Hs. 51.^7!-10-8 
wore declared to ho the amount due and 
interest was to 1)0 paid at the rate of i .• 
per cent per annum for six months, ana 
thereafter at tho rate of 0 per cent per 
annum till realii'.ation. Sagar Chand 
appealed, and an interim order was passed 
by this Court for stay of proceedings, but 
on 21st Juno 1918 the order was minlo 
conditional on the appellant furnishing 
security for the payment of the sum 
found by the lower Court to bo due. to¬ 
gether with interest at the rate of 7i per 
cent per annum up to the date of the de¬ 
cree and at the rate of 12 per cent per 
annum from that date till realization. 
The security was not furnished,^ and a 
final decree was passed by the Subordi¬ 
nate Judge. Sagar Chand appealed from 
that decree also, and the learned Judge 
admitting the appeal ordered execution to 
be stayed, but on the application of the 
decree-holder made the stay of execution 
conditional on the judgment-debtor giving 
security to the extent provided in the 

order of 21st June 1918. 

The judgment-debtor has filed an 
appeal under the Letters Patent from the 
order making the stay of execution condi¬ 
tional, and it is urged on his behalf that 
the mortgage on the property is a suffi¬ 
cient security for the debt, and it is 
pointed out that the appellant has been 
required to furnish security for the pay¬ 
ment of interest from the date of the de¬ 
cree to the date of realization at the rate 
of 12 per cent per annum, altough the de¬ 
cree itself directs the payment of interest 
only at the rate of 6 per cent. Under 
O 41. R- 5. Civil P. C., a stay of execu- 
tion cannot be granted unless the judg¬ 
ment-debtor gives security, but it would 
probably bo impossible for the appellant 
to furnish security for the full amount 
found by the lower Court to be due. and 
the existence of the mortgage makes it 
unnecessary to require him to furnish 
security for that amount We are unable 
to say to what extent, if at all, the value 
' of the mortgaged property falls short of 
; the amount due under the decree, but we 
think it will be sufficient to make the 
' stay of execution proceedings conditional 

on the appellant furnishing security for 
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the payment of Es. 20,000 and of snch 
nterest as this Court may award. To 
this extent vre accept the appeal and 
modify the order passed by the learned 
■Tud }^0 in Chambers. The parties will 
pay their own costs in this appeal. 

R.M./b.K. Order modified. 
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WlLBERFOUCE, J. 

Khuda Bakhsh —Appellant. 

V. 

Lai and others —Respondents. 

Misc. First Appeal No. 337 of 1920, 
Decided on 28th .\pril 1920, from order 
of Senior Suh-Judge, Jhelum, D/- Snd 
.January 1920. 

Guardians and Wards Act (1890), Ss. 7 and 
17 — Order appointing guardian in conflict 
with decree of civil Court cannot be sus¬ 
tained. 

A minor girl was married to two persons K 
and L. In a suit regarding her marriage a 
decree was passed in favour of L with a condi¬ 
tion that ho should have no right to her person 
by execution until she became a major. Before 
she attained the age of puberty, h applied for her 
guardianship which was granted. 

Held : that the order was obviously in conflict 
with the decree of the civil Court that he should 
have no right to her person till she 
and must be set aside. fl* ■* 

Nand Lai —for Appellant. 

Judgment— The minor girl oonoernea 

in this case, 14 years of age, has appa¬ 
rently been married to two P^, . ^ 

took place regarding her m^r g 
decree wae passed in favour of 

fconaition that he should have no right 
lo^h^r person by exeoutmn un.l she he- 

prenUy“ atill not attained the age of 
nXrty .’Bal has applied for her guardian- 
rip and this has been granted by the 
t ^ V Hourt This order is obviously m 
irflict with the deoreeof the civil Court 
should have no right to her per- 
till she was of age. Meanwhile she 
is apparently living with the sister of 
her maternal grandmother who is a rela¬ 
tive of and sympathizer with Khuda 
Bakhsh and considering the circum¬ 
stances this woman does not seem prima 
facie suitable to fee her guardian. The 
other applicant for her guardianship was 
her own mother who is a sympathizer 
■with Dal, but this mere fact should not 
disqualify her. She is prima facie the 
most suitable person to have charge of 
the girl but considering the paucity of 
information on the record I am not in a 


position to adjudicate upon her fitness. 
Before me for instance it is stated that 
for several years she has given up all 
care of her daughter. In these circum¬ 
stances I must accept the appeal so far 
as to set aside the order of the lower 
Court appointing Lai to be the guardian, 
and I remand the case for a decision on 
the merits as to the most suitable guar¬ 
dian to be appointed. The parties can 
bear their own costs as Khuda Bakhsh, 
the appellant at any rate, should not be 
given the guardianship of the girl. 
r.m./r.k. .Ippcrti partly accepted. 
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Chevis, Ag. C. J. 

TFe gh a — Defendan t—Appellant. 


V. 


iluhammad Ali and another Tlain.. 

tiff and Defendants—Respondents 

Second Appeal No. .^207 of 1919, 
Decided on 11 th March 192^. froni the 
decree of Sr. Sub-Judge, First Class. 
nniranwa»Ift# ^/• Ist 1D19. ^ , 

Punjab Pre-emption Act, (1913), S. 6—Sale 
of house apart from site can be pre-empted. 

Where a sale is effected of a house apart from 
the site, the house can be held to'be a village 
immovable property and as such it is liable to 
pre-emption even apart from the site. [P 487 C 1] 

Md. Shah Nawaz —for Appellant. 

Ghulam Muhij-ud-Din — for Respon¬ 
dents. 

Judgment.—Defendant 1 sold a house 
to defendant 2. Plaintiff, son of the vendor 
sues to pre-empt. The vendee pleaded 
that the sale did not include the site 
under the house, and could not include 
the site as the vendor was a kamin and 
a non proprietor and the site was shami- 
lat abadi deh owned by the vendee and 
the other proprietors. The lower Courts 
have given a decree for possession of the 
house on payment of the sale price 
Rs. 100. The vendee appeals, and it is 
urged that the sale did nob and could not 
include the site, and* that the malba is 
nob subject to pre-emption. 

For the theory that the malba is not 
liable to pre-emption reliance is placed 
on an unpublished ruling of a Single 
Judge, Civil Appeal 1925 of 1918, which 
certainly lays down that the sale of the 
materials of a '•Rouse gives no right to a 
suit for pre-emption, bub no reasons for 
this finding are given. On the other hand, 
there is a Division Bench ruling Banarsi 
Da s V. Hafi Abdul Ghani (1). which 

(1) [1909: 10 P. R. 1909. 
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holds that a standin^i buildinj* is iiumo- 
vable proi'erty. T\io house in suit is a 
standing in a village, and following 
Banursi Das v. llaji Ah.iut Ghaai (1) 

I hold that it is village imiuovahle pro- 
pevty and liable to pre-emption, oven 

[apart from the site. 

As to the site I need only remark that 
the sale deed simvdy mentions the house 
(mukan), and this is what plaintiff sued 
to pre empt, and this is what has been 
decreed. It seems to me quite unneces- 
sary to decide anything about the site. 
Plaintiff now gets possession and holds 
on just the same terms as his father did. 
Whatever the father’s rights were, now 
come to the son; he holds those rights 
and nothing more. So that he cannot 
say in answer to any claim by the pro¬ 
prietors that he has become the owner 
of anything more than his father owned 
by reason of this suit. He simply ac¬ 
quires the rights which his father held. 
But I sea no reason to alter the decree of 
the lower Courts which is worded simply 
as a decree for the house, and I dismiss 
this appeal, bub I pass no order as to 

costs in this Court. 

B.M./r.K. Appeal dismissed. 
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ClIEViS, Ag. C. J. and LeRossignol, J. 

Falta and anof/ter—Convicts—Appel¬ 
lants. 


V. 


Emperor —Opposite Party. 

Criminal Appeal No. 20 of 1920, Deci¬ 
ded on 7th February 1920, from an order 
of Sesa. Judge, Attock. D/- 18th Decem¬ 
ber 1919. ,.,,00 A 

fa) Evidence Act (1872), S. 133—Approver 
_Statement as to accomplices must be cor¬ 
roborated by reliable evidence. 

Tbe statement of an approver as to who were 
his accomplices must be corroborated by reliable 
evidence before it can form the basis 

Evidence Act (1872), S. 133 -Approver 

—Statement of — Corroborative statement 

made after long delay U not reliable. 

Where the corroboration oSered is the state 
ment of two men who apparently knew some¬ 
thing about the matter from the very beginning 
but refused to make any statement until the 
third day of the police investigation the state¬ 
ment must be regarded with suspicion and as not 
sufficient corroboration. ° 

MiraJi Bakhsh and Badr-ud-din—lOT 
Appellants. 

Uahtab Singh, S, B., Public Pro¬ 
secutor —for the Crown. 


Judgment.—Tho appoUants Fatta and 
Khan Bahadur have l)Oon convicted of 
the murder of Muhamtna I Khan aud 
sontoncod to death, d’hoy have applied 
through counsel aud the ca?o is also 
Ijeforo us for orders as to conlirnuitiori of 
the death sentences. Tho docoaso.l was 
murdered on the night of 13/14th Octolier 
last in his own held of moth. His body 
was discovered the next day and a report 
was made at tlio thana which is six miles 
distant from the scone of the murder, by 
one Bahrain Khan, younger brotlier of 
the deceased, at 8 p. m. on lUh Ootol)er. 
In his report Bahram Khan states that 
at the time when tliebody was discovered 
Karam Khsn stated that on tho in-o- 
ceding might he was in his jawar hold 
and that at sihriwela Muhammad Khan 
shouted “Karam Khan and Kalandar, 
come up, there are thieves,” and that he 
had gone to the spot whence the deceased 
shouted. The reporter adds that Karam 
Khan made no further statement and 
that Kalandar, when questioned made no 
statement at all. The usual police inves¬ 
tigation began and Karam Khan and 
Kalandar were, of course, examined, but 
no information was obtained from them 
till 17th October when they made a 
statement to the police implicating the 
present appellants and one Khoedad. On 
the same day Khoedad made a confession 
and was then offered a pardon and on 
21st October made a full statement before 
a First Class Magistrate. The result was 
that the present appellants were arrested 
and committed to the Court of Session. 
The approver Khoedad gives evidence to 
the effect that he went with the two ap¬ 
pellants to steal moth and that when 
they got to the field of the deceased the 
deceased challenged them and then called 
out to Kalandar and Kararn Khan. Fatta 

then threw astone which hit the deceased 
over the eye and knocked him down. 
Khan Bahadur then plicked up a sangal 
or pitchfork which was lying by the 
deceased and struck him with the result 

that the sangal broke. 

Fatta then pub his foot over the neck 
of the deceased and the approver held 
down his legs and so they killed him. 
The approver says that the murder was 
committed because Muhammad Khan had 
recognized the thieves. The approver’s 
story goes on to say that Kalandar s dog 
then barked and they went back some 
34 or 35 paces. When Kalandar and his 
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do- cnnie up they told him what had 
occurred ivaram Khan then also came 
up atMl wa=^ told by Ivalandar what had 
l,aiu,enoa. Kalanaar ami Kavam Khan 
on Ijoing urge! iivomisel not to 
the matter and Khoodal and the applicants 
then went away, Fatta carrying off the 
khalka (or choga) which fallen from 

the deceased. Kalandar and Karam Khan 
e^d le^ to the effect that they came 

r,p to the spot after the naurder had been 
committed. Kalandar he l^rnt 

lant3. Yr Plants with the exception 
against the ^1 P ^ Fatta digging up 

of ^Y'e^Y'^^'he^onging to the dLeased 

the khalka near his bahk. 

which was uri khalka the learned 

The evidence ae to the kh 

Sessions Judge Q Ses- 

S“Tudgrt°hinks fhat it is not likely 

ThTthe f eased ^ 

ing the khalka on his^h^ 

says he '^“1 thought it worth 

while "“"oalry-^ away the garment 
hi9 fnrfher that no mention of 

""wilEroriiLlonlhal'ihVr^^^^ 

n Vv*-fti1 fn miDDort ft CODVicfclOD* 

Ifar too doubtful to suppo ^^^ 

The approver inay o 

the fPthjvnd It is^qu but 

himself had h accomplices 

his statement as to^w^^^^^^ reliable 

were must 1^ „( a 

The corroboration offered in 

IhU case is the statement of two men who 

knew something about the 
from the very beginning but re- 
(“sea to make any statement until the 
third day of the police invostigatiou. The 
Llav may, of course, be due to their 
reluctance to implicate the appellants 
and Khoedad after they had promised not 
to fiive information, but it is obvious 
that statements obtained after such a long 
delay must be regarded with suspicion; 
and these witnesses may possibly bo 
screening themselves at the expense of 
innocent men. On behalf of the prosecu¬ 
tion it is urged that these witnesses bear 
no enmity to the appellants and are rela- 
ted to them, but even so the long delay 
in making their statements makes their 
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evidence liable to grave suspicion. As to 
the recovery of the khalka we regard this 
part of the case also with considerable 
doubt. In our opinion there is no reli¬ 
able corroboration of theapprover’s state¬ 
ment and we agree with the three asses 
sors in holding the case not proved. We 
accordingly accept the appeal and revers¬ 
ing the conviction and sentence we acquit 
the appellants and order them tc be 

released. , - 

r.M./r.K. Appeal accepted^ 
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Chevis, Ag. C. J, 

Doaba Bank Ltd., Hos/imrpiir—Plain¬ 
tiff—Appellant. 

V. . 

Hira Lai and another — Defeulants 

Respondents. ^ tx 

Second Appeal No. 1336 of l^^^* 

cided on 23rd March 1920, from decree 
of Dist. Judge, Hoshiarpur, D/- 12th 

April 1919. _ , „ 

Civil P. C. (5 of 1908\ O. 1. R- 10 
Suit by official liquidator of Bank - Bank s 
a..ets alleged to be As.ignee praying 

to be added as co plaintiff— Mistake being 
genuine assignees should have been added as 
co-plaintiffs—Official Liquidator has right to 

appeal. , , , , 

The Official Liquidator of a bank sued for re¬ 
covery of money due to the bank. On objection 
that the bank’s interest had been sold, the a.s- 
signees applied to be added as co-plainbi/Is, but 
the application was refused and suit dismissed 
on the ground that the Official Liquidator had no 
locus standi, the bank’s interest in the debt 
having been sold: 

Held : that no injustice would have been done 
had the assignees been added as co-plaintiffs. 

R 10 was designed to meet such a case and the 
institution by the liquidator should ba regarded 
as a'genuine mistake.^Tho Official*Liquidator has 
a richt of appeal in such a case even after the 
completion of sale. CP 439 C 1] 

Fakir Chand —for Appellant. 

Madan Gopal —for Respondents. 
Judgment. —The Official Liqui(latcr| 
of the Goaba Bank sues in this case tc 
recover a sum of money due to the bank. 
During the pendency of the case it wasj 
objected by the defendants that the assets 
of the bank had been soli to Tahl Singh 
and others, and so the Official Liquidator 
had no right to sue. Tahl Singh, i^c. 
put in an application to be added as co 
plaintiffs, but this was refused by an; 
order dated 21st January 1919, which; 
said ! **I have decided that a separate; 
suit should be brought by the assignees, 
and the same day the suit was dismissed 
on the ground that the Official Liquidator 
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had no looua standi, the bank's interest 
in the debt having been sold. This de¬ 
cision was uphold by the learned Distriot 
Judge, houoe a second appeal to this 
Court. 

Assuming the debt to be really due by 
the defendants the decision is unfortu¬ 
nate, (or a fresh suit would now be time 
barred. The present suit was only 
brought when limitation was about to 
expire. The sale to Tahl Singh &o., 
took place on 24th March 1918 and this 
suit was lodged the next day. According 
to the creditors of the sale the money 
was to be paid by certain instalments on 
26th March, and Ist May, June and July 
1918. Those instalments were not paid 
by due date as an appeal was lodged to 
this Court. Only Bs. 600 was paid in 
cash on the day of the sale. Had the 
purchasers brought this suit on 25th 
March 1918 I think thedefendants would 
very probably have objected that they 
'Viad not acquired a full title as they had 
not yet complied with the conditions of 
the auction. Yet something had to be 
done or the claim would become time 
barred* Bo the Official Liquidator brought 
the suit and later on when thedefendants 
objected that the bank’s interest had 
been sold the assignees applied to be add- 
as co-plaintiffs. Had they been so 
added what injustice would have been 
done? It seems to me to be one of the 
very cases’which O. 1, R. 10, Civil P. G., 
was designed to meet. If the sale was 
not complete on 24th March 1918 then 
I think the suit was rightly brought by 
the Official Liquidator. The subsequent 
completion ef the sale would be a case of 
assignment pendente lite, and the assig¬ 
nees cculd be allowel to continue the 
suit. If however the sale was a com¬ 
plete sale on 24th March 1918 taking 
away from the Official Liquidator all right 
to sue, still I should say that it was a 
case of suing in the wrong name. It is 
in my opinion, a doubtful point whether 
the sale was complete on 24th March 
1918 and whether the suit was instituted 
in the name of the wrong person. 

For defendants it is urged that action 
under O. 1, R. 10 (l) can only be taken 
when the Court is satisfied that the suit 
has been instituted through a genuine 
mistake. But assuming that the sale 
was complete on 24th March 1918 still I 
think that the point was so’doubtful that 
the institution by the liquidator should 
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be regarded a genuine niist ike. f 

have alroaily s iid rt inietluTi ; lia 1 to l)o 
done (]uiokly or t!io olaim would ho tiniel 
barrel. It is urged that tlio Ollioial Liqui-j 
dator has clearly now no right to appeal; 
as the sale is admittedly now comploto,! 
and 90 the bank's interest is extinguished 
But Tahl Singh, Ac., are not i)artio3, so! 
they cannot appeal; so if the lOllicial 
Liquidator too cannot appeal the right ofi 
appeal is practically extinguished in such 
a case as the present. I hold tiiat t)io 
Official Liquidator has a right’to appeal 
in such a oise. I accept the appeal and 
reversing the orders of the lower Courts 
I send back the case to the first Court 
for disposal, in due course. I direct that 
Tahl Singh and his partners shall be 
added as plaintiffs. Stamp on appeal to 
this Court to be refunded; other costs of 
appeal in this Court and in the Distriot 
Judge’s Court to follow the event. 

R M./r.K. Appeal accepted. 
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Broadway, J. 

Diwan Chand — Defendant — Appel¬ 
lant. 


V, 

Bishen Das —Plaintiff—Respondent. 
Second Appeal No, 2456 of 1919, De¬ 
cided on 20bh February 1920, from 
decree of District Judge, Amritsar, D/- 
20th October 1919. 

(a) Hindu Jaw— Widow—Arbitrators de¬ 
ciding sum of maintenance of widow— 
Widow not party to reference—Widow not 
satisfied by award— Widow’s heir cannot 
sue for arrears of maintenance. 

Oce D C. died leaving him surviving a 
widow, a son and a grandson. The son and 
grandson desired to separate their shares and 
drew up an agreement referring the matters to 
certain arbitrators; the widow not being a party 
to the reference. The arbitrators gave their 
award by which son and grandson each received 
approximately half of the estate and a sum of 
Rs. 50 per mensem was to be paid to the widow 
as maintenance. The widow was living with 
her son and the grandson consequently remitted 
certain sums on various occasions as his con¬ 
tribution for her maintenance, but she ap* 
parently dissatisfied with the award and con¬ 
sidering herself entitled to l/3rd share of the 
property left by her deceased husband, refused to 
accept the money so remitted. On her death 
her son, instituted a suit against the grandson, 
for arrears of maintenance claiming to bs en¬ 
titled to succeed to his mother’s stridhan: 

Held'- that the widow could not have maintai¬ 
ned a suit against the grandson under that 
award foe her maintenance and that tiierefore 
the son who claimed as her heir could not main¬ 
tain this suit for arrears. 37 All. 115, Foil. 
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Diwan Chand V. Bishen Das (Broadway. J.) 

amoants remitted by him, a:ud refused 
by Mt. Barbati, to Parbati's account m 
his account books. Mt. Parbati died 
and after her death Dewan Chand sued 
Bishen Das for the rent of the joint 
house, viz.. Bs. 10 per mensem which 
Bishen Das should have paid to Mt. 
Parbati but apparently did not. 

Chand obtained a decree. After th s 
Bishen Das instituted the f 

for Bs. 800. being the ioj 

Mt. Parbati by Diwan Chand 
of two years and eight months at the 

rate of Bs. z5 per mensem. He 
that this sum represented 
mainentance due to Mt. Parbati and that 
as such maintenance had formed her 
stridhan he, as her son. had succeeded 
to it. Dewan Chand pleaded that his 
grandmother had, out of love and attec- 
tion for him, remitted the money due 
by him for her maintenance and that 
therefore no decree should be pa^sed. 
The trial Court dismissed the suit, hold¬ 
ing that Mt. Parbati had waived her 
right to maintenance, and Bishen Baa 
preferred an appeal to the District Judge 
at Amritsar, who came to the conclusion 
that there had been no waiver on the 
part of Mt. Parbati of her right to re¬ 
ceive maintenance from Dewan Chand 
and that her refusal to accept the money 
orders, referred to above, was due to the 
fact that she was dissatisfied with the 
award and wanted a larger share m the 
nronerty. He ;accordingly decreed the 
plafutiffs suit. Against this decree 
Diwan Chand has now preferred this 
second appeal to this Court and on his 
behalf I have heard Lala Har Gopal 
while Dr. Gokal Chand Narang has ap¬ 
peared on behalf of^Bishen Das. 

Lala Har Gopal’s contention was that 
inasmuch as Mt. Parbati had refusod to 
receive the moneys sent to her, her re¬ 
fusal amounted to an assertion on her 
part that she did not'acccept the arrange¬ 
ment made by the arbitrators and was 
claiming her one-third share. He pmn- 
ted out that the fact that Bishen Das 
had not paid her the Rs. 10 per mensem 
that he had undertaken to pay on behalf 
of Diwan Chand was a further indication 
of Mt. Parbgkti’s intention to claim share 
in the estate and nob bo accept mam- 
tdnanod in lien thereof. He also rew 
attention to the fact that a telegram 
purporting to have been sent ^ ^ * 

Parbati shortly after the last money 
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(b) Civil P.c. (1908). S. 100 -Question of 
law patent on face of record can 

A pure question of law arising out of the find 
ings of the Courts below and one which is patent 
ontho record can be raised for the first time i 
second appeal. 51 I. C. 588, Foil. [P 491 C 11 

(c) Practice —New case—Suit for arrears 
of maintenance cannot be changed into one 
for contribution in second appeal. 

The nature of suit cannot in second appeal be 

changed so as to make the suit 21 

maintenance one for contribution. a 491 o 

Sargopal for Fakir Chand for Ap¬ 
pellant. 

G C. for Respondent. 

Broadway, J.— The facts giving rise 

to this appeal are these. 

Chand, an Honorary Ma^trate and a 

man of some wealth, died 

surviving a widow Mt. Parbati. a son 

S".rX“i srruJ": 

snort, r 

Lid arbitrators gave their award. 
■n*oV««n Das and Diwan Cband each re- 
Sd approximately half of the estate 
te t by Duni Chand and the arbitrators 
directed that a sum of Bs. 50 per mensem 
^ ! in be paid to Mt. Parbati as main- 
r nee Diwan Chand had to pay 
Er 25 ’ a “““th out of this and as 
Das was in possession of a house 
harbeen eft undivided in which 
Sewan Sband hid a half share, it was 
arranged that Bishen Das should pay 
Ks 10 per mensem as rent this sum 
Wng paid to Mt. Parbati towards Diwan 
Chanda’s contribution for her main- 

‘®“or23ra May 1915 Diwan Chand sent 
a money order for Ks. 180 to Mt. Parbati. 
This amount was for maintenance for 
one year at the rate of Bs. 15 per men- 
asm The money order was refused. 
Again, on 29th June 1916 and later on 
17th June 1917 money orders for Rs. 90 
and Rs. 75 were sent by Diwan Chand 
bub on each occasion were refused by Mt. 
Parbati. It should be noted that Mt. 
Parbati was living with her son Bishen 
Das and that she had nob been a party 
to the reference to the arbitrators. 
Diwan Ghand appears to have credited the 
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order had been refused showel that she 
waa oonteraplating a suit for her ono- 
third share. Reference was made to 
S. 37, Contract Act and A/rtuyu/ Sen v. 
Mahomed Hussain (l) and it was argued 
that inasmuch as Mt. Parbati could not 
have sued for maintenance lierself, her 
son could not now sue for arrears. In 
Mangal Sen v. Mahomed Hussain (1) 
it was held that where on a lease of 
certain land the lessees undertook, as 
between themselves and their lessor, to 
he responsible for the payment to the 
Zamindars of certain sums which the 
lessor was primarily bound to pay, the 
Zamindars could not enforce’ this co¬ 
venant against the lessees. It was thus 
contended that the learned District Judge 
having found that Mt, Parbati had re¬ 
fused to accept the maintenance provided 
for her by the award because she desired 
to obtain her one-third share in the 
entire property, he should have held that 
the suit by the plaintiff was not com¬ 
petent. Dr. Gokal Chand Narang urged 
that this was entirely a new point which ' 
could not be raised as it had not been 
urged in the Courts below. To this 
Lala Har Gopal replied that the point 
was not a new one but arose out of the 
facts that had been stated in the plead¬ 
ings, the facts being that under the 
award to which Mt. Parbati was not a 
party she had been allowed a certain sum 
as maintenance w’bich sum she had re¬ 
fused to accept. He contended that the 
mere fact that his client alleged that the 
refusal to accept this maintenance was 
due to love and affection did not affect 
the issue. In any event he argued that 
it is a pure question of law arising out 
of the findings of the Courts below and 
one which was patent on the record Ma 
Lay v. Tun Shwe (2) was cited as au¬ 
thority. In that case it was held that a 
new point could be raised for the first 
time in second appeal provided it was 
purely a question of law which arose out 
of the findings of the Courts below and 
was not affected by any facts outside the 
findings. Dr. Gokal Chand Narang con¬ 
ceded this but urged that the new point 
of law should have been mentioned in 
the grounds of appeal in order that the 
other side might have notice of it and 
pointed out that there was no mention 

(1) A. I. R. 1916 All. 97=37 AIL 115^27 I. 0. 

737* 

(2) C19191 SI I* 0. 688* 


of this now point in the groumls of ap¬ 
peal to this Court, at any rate, in tliab 
form. It 80011)3 to ino, however that 
ground 2 of the grounds of appeal to this 
Court covers this point and there it is 
urged that Mt. Parbati having refused 
to receive the maintenance the plaintilT 
was nob entitled to maintain a suit for 
bho recovery of arrears of such main¬ 
tenance. It seems bo mo that Lala Har 
Gopal’s contention is correct and that 
there is force in his argument. Mt. 
Parbati was not hound by the reference 
to the arbitrators; slio was not therefore 
bound to accept maintenance, being eri- 
titled to a definite share in her husband’s 
estate. It also appears clear having 
regard to the authority in Mangal Sen v. 
Mahomed Hussain (l) tliat she could not 
have maintained a suit against Diwan 
Chand under that award for her main¬ 
tenance and that therefore Bishon Das 
who claims as her heir cannot maintain 
this suit for arrears. Dr. Gokal Chand 
then urged that in any event his client 
could claim contribution from Diwan 
Chand inasmuch as Mt. Parbati had been 
living with him and had been main¬ 
tained by him during the period in ques¬ 
tion. The suit, however is nob for con¬ 
tribution, and inasmuch as Mt. Parbati 
was not entitled to a share in the estate 
and had nob agreed to maintenance in 
lieu thereof, I unable to hold that 
the nature of the suit can now be changed 
so as to make the suit for arrears of 
maintenance one for contribution. 

In these circumstances I must accept 
the appeal and setting aside the order of 
bho lower appellate Court restore that of 
the trial Court, dismissing the suit. In 
the circumstances, however I leave the 
parties bo bear their own costs. 

r.M./r.K, Appeal accepted. 
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Shadi Lal and Broadway, JJ. 

Abdul Hamid — Defendant — Appel¬ 
lant. 

v. 

Mahomed Sharif —Plaintiff—Respon¬ 
dent. 

First Appeal No. 2060 of 1916, Deci¬ 
ded on 23rd April 1920, from decree of 
Senior, Sub-Judge, Lahore, D/- 19th June 

1916. 

(a) Civil P. C. (1908), S. 66—S. 66 cannot 
be extended beyond its express terms. 

For a suit to be barred by S. 66, the plaintifE 
must be one who claims to be a benedcial owner 
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of ropresDutative. and the defendant must be 
the o'rtified purchaser or some one clairarno 
through him. S. GG has to hz construed strictly 

and not extended beyond 

Consequently a suit is not prohibited by S. 66 it 
de^fendan^ is not claiming through the certi- 
fied purchasers or either of them : 

^\h) Advancement — Presumption of—There 

is no presumption in India. ?n 

The law that where a purchase, is made in 
the nam^s of children it should be presumed 
thtt any payment made by the real owner was 
by way of advanoomenf is not ^appUcabie 

’“(cfumilation Act (1908), Art. 62 -House 

' • A Kar aovt —Suit for compensation 

“irn^tlre'e frou, fiua. award is not 

"‘sutt‘’ior a of co^^pensa^ion^ 

o^the date of dnai award is^not 

time-barred. 


fd) Civil P C. (1908), Ss. 66 

Question that suit was barred by S. 6 

allowed to be argued for first tim 
^*AUhough the objection that the suit is barrea 

f »L^b./a8i- 

tated in the Court below. t 

Oobind Bam and Tek Chand^lor Ap- 

’‘’^K^.'^Santanam—lor Respondent. 

Broadway, J.— The 

ree table will show the „ 

the parties to. and the P»“0‘P»‘ 

sea in. the suit out of which this appeal 


arises : 
Aziz Din, married 


First wife 

I ^ 


I 


Second wife 

I 


Cbiragh Din, 
P. W. 9. 


Mohammed 

Hussain. 

P. W. 1. 


Muhammad 

Hafiz, 

P. W. 2. 


1 I 

Muhammad Abdul 
Sharif Hamid 
Plaintiff. (Defen¬ 
dant). 


Third wife, Mt. Aziz 

B egam 

I 


I s 

Muhammad Hamida 
Said Begam 

(dead). deceased 
Najam Din 


The case for the plaintiff, Muhammad 
ShaHf was that his and the defendant 

ibdul Hamid’s father Az.z Din had 
wnrchased a certain house situate at Nila 
Gumbaz on 29th August 1894 at au auc^ 
tion sale, the purchase be.ing rnade. and 
fhft sale certificate being issued, 

s‘ror."..T.r ‘S’;s 

January 1902, this gift was specifically 
January . made. Aziz 

DtareiTn November 1903 and on 30th 
January 1905, Ijetters of Administration 
with a copy of this will annexed were 
granted to Mb. Aziz Begum, who after 
Lme litigation with Ohiragh Dm and 
Muhammad Hussain, remained in posses¬ 
sion of this house as a co-sharer with the 
plaintiff. She died in September 1908 
and was succeeded by the defndanfc Abdul 
Hamid, whose guardian Khan Bahadur 
Sayad Amir Shah, came into possession 
of this house and realised the rents 
thereof till 1911 when it was acquired 
by Government. Muhammad Sharif al¬ 
leged that he was not aware of the ac- 


qusition proceedings in which the sum of 
Rs. 3,000 was awarded as compensation. 
This sum was objected to by the defen¬ 
dant’s guardian and the usual reference 
was made which however ended m a 
compromise, Khan Bahadur Sayad Amir 

Shah accepting the sum of lU. 3,000 and 
two plots of land outside Hira Mandi 
measuring 1 kanal 13 marlas as compen¬ 
sation for the house required. 

The plaintiff claimed : 
of the land thus awarded, (b) Rs. 2,000 
out of Rs. 3,000 paid as cash compensa- 
tioa, (c) R 3 . 1,800 aa his share of the 
rents from 1905 to 1911. (d) Rs. 360 as 

interest at six per cent on the Rupees 
2 000 (b). The defendant contested the 
claim alleging that the house in question 
had not been purchased by Aziz Din but 
by the three persons named in the 
certificate, viz., Muhammad Hafiz, Mu¬ 
hammad Sharif and Mt. Aziz Begum, 
that Muhammad Sharif had never been 
in any sort of possession of the house and 
Mt. Aziz Begum had never recognized 
him as a cosharer in it : that 
been holding adversely long before lyuo- 
that though the will referred to was ad¬ 
mitted to give plaintiff no ^8^*= 
house ; that Muhammad Hafizhad r 

quished his fights in the house m deien- 
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dant s favour, thafc the plaintiff not hav- 
ittg come forward in tlie acquisition pro¬ 
ceedings could not maintain the suit ; 
that the plaintiff had no right bo a share 
iu the rents, any right he might have 
had being further barred by time, and 
that if it were held that, he was entitled 
to share in the rents he should bo made 
to pay the share of the expenses incurred 
on account of repairs and the acquisi¬ 
tion proceedings ; and that no interest 
was claimable. 

The trial Court held : (l) that Aziz 

Din was the real purchaser at the auction 
sale in 1894, the transaction being a 
benami one : (2) that he had made a gift 
of two-thirds of the house to the plain¬ 
tiff ; (3) that neither Mt. Aziz Begum’s 
nor the defendant’s possession had been 
adverse ; (4) that the olaim for a share 
in the compensation was within time ; 
(5) that the claim for rent was barred by 
limitation under Art. 62 ; and (6) that 
the interest was not claimable The 


The one-third share in the house tliat is 
in dispute is allogod hy the defendant to 
have boon relinquisliod in bis favour by 
Muhamrnail ilali/., one of tlio certifjol 
purolmsors, vide para. .0 of defendant s 
pleas at p. 54 of tlie printed l) 0 (jk. In 
iij07 Midiainmad Haliz sued for partition 
of his fatlior’s estate and impleaded A/iz 
Begum, Muluiinmad Sharif un«l Abdul 
Hamid (p. 25 of printed hook), and his 
plaint shows that ho himself did nob 
olaim to be a oertitied (uirchusor of the 
property but that he spocitioally alleged 
that this house had boon purchased hy 
Aziz Din benami (|). 2G, para. 7 and 
p. 28, para. 3). This suit was compro¬ 
mised, and Muhammad Hafiz executed a 
deed of relinquishment on 2l9t August 
1909 Ex. D-3 (p. 31 of the printed book) 
by which, on receipt of Rs. 15,000 he 

gave up all rights which were : 

‘ enjoyed by him or which may accrue here* 
after in hlunshi Aziz Din deceased's property . . 

.... standing in the name.of aforesaid 

Munshi Aziz Din.whether in the name 


plaintiff was accordingly granted a decree 
for possession of two-thirds of the two 
plots of land outside the Hira Mandi and 
for Rs. 2,000. Against this decree the 
defendant has preferred this appeal 
while the plaintiff has filed cross-objec¬ 
tions qua the shate in rents and the 
interest that were disallowed. The first 
point taken by Mr. Tek Chand for the 
appellant was that the suit was barred 
by S. 66, Civil P. G. Mr. Santanam 
for the respondeat objected to this being 
considered at this stage inasmuch as the 
point had not been raised in the Court 
below and was not referred to in the 
grounds of appeal. The question being 
one of law we decided to allow it to be 
argued on the understanding that effect 
would be given to any defence that 
Mr. Santanam’s client might have set up 
had the matter been agitated in the 
Court below. It may be broadly stated 
that for a suit to be barred by S. 66, 
Civil P. C., the plaintiff must be one who 
claims to be a beneficial owner or his re¬ 
presentative, and the defendant must be 
the certified purchaser or some one claim¬ 
ing through him. 

Now the plaintiff in the present case 
may be taken to olaim through Aziz Din 
the beneficial owner, for he bases his 
suit on a gift in his favour from his 
father Aziz Din. Gan it however be 
said that the defendant claims through 
the certified purchasers or either of them? 


of.or others, mentioned in the will or 

not.*^ 

It is thus clear that what Muhammad 
Hafiz relinquished was his right, title 
and interest in his father’s property, and 
it is also clear that Muhammad Hafiz at 
that time specifically stated that the 
house now in suit was the property of 
his father. The defendant claims in the 
case to stand in the shoes of Muhammad • 
Hafiz and must do so in his capacity of 
heir to Azizuddin and not as a certified 
purchaser. As pointed out by Mul^ in 
his work on the Civil Procedure Code, 
p. 162 S. 06 has to be construed strictly 
and nob extended beyond its 
terms. 23 All, 175, relied on hy ^ 

Chand is not in point, and've hold that 
the suit is not prohibited by S 66, 

P. C. It was next contended that the 
purchase was not a benami one. Mr. lek 
Chand urged that although in 1894 Jila- 
hammad Hafiz and Muhammad Sharif 
were minors and the third ostensib e 
purchaser was the wife of Aziz Din, there 
was no proof that the money was actually 
paid by Aziz Din out of his own pocket, 
and that, in any event, it should bo pre¬ 
sumed that any payment ^ made by Aziz 

Din was made by way of advancement. 
Reference was made to Smiths Equity, 
Edn. 2, pp. 73-75. tind Mahiditta Mai v. 
mcholson (1) No doubt such a pre- 
sumption may arise under English law 

' (1) L19131 19 I. O. 77a 
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|but, as pointed out by Mayne in bis 
Treatise on Hindu law, Edn. 8. p. 605,' 
that law is not applicable in India. In 
Mahidatta Mai v. Nicholson (l), it was 
held that mere payment of the purchase 
money by another from his own pocket 
cannot establish the benami nature of 
the transaction, if the facts of the case 
are such as to show that he had made an 
advance in favour of the apparent pur¬ 
chaser intending that the purchase 
Ishould enure for the beneht of the latter. 
iNo such presumption as is contended for 
Was made. 

In the present case there is really no 
doubt that the purchase price of the 
bouse was paid by Aziz Din. His sub¬ 
sequent conduct also shows that he re¬ 
garded the house as his own, and there 
is no reliable evidence on the record to 
show that the ostensible purchasers could 
have provided the funds. It is also clear 
that Muhammad Hafiz looked on the pro¬ 
perty as belonging to his father. In 
these circumstances we hold that the 
transaction was a benami one, and that 
Aziz Din bought the house for himself. 
Next it was contended that the oral gift 
set up by Muhammad Sharif had not been 
proved, but here again we are of opinion 
that the decision of the Court below is 
correct. There is the evidence of Allah 
Bakhsh (p. 64), and Abdur Rahman (p. 62) 

- of the effect that Aziz Din told them 
that he had gifted two-thirds of this 
house to Muhammad Sharif, while the 
evidence of Najamuddin (p. 60), shows 
that Aziz Begum admitted that the plain¬ 
tiff was the owner of two shares. Finally 
there* is the will in which the gift is 
clearly referred to as having been made, 
and Khan Bahadur Doctor Amir Shah 
who attested it says, at p. 17, that he 
signed after reading it and that the exe¬ 
cutant was in the enjoyment of good health 
at the time. We hold therefore that 
the oral gift has been sufficiently proved. 
Mr. Tek Chand also urged that the suit 
wSfS not maintainable owing to the fact 
that Muhammad Sharif had not advanced 
any claim to the house during the land 
acquisition proceedings. No authority 
for this proposition was cited and we are 
unable to see any force in it. 

As to the decree for Rs. 2,000 it was 
contended tl^t Art. 62. Lim. Act applied 
and barred this part of the claim. The 
suit was brought on 24th June 1915 and 
Khan Bahadur Doctor Amir Shah took 


the money awarded on 7th March 
He however took it under protest and 
specifically stated (p. 36) that he would 
be responsible to Muhammad Hafiz anc 
Muhammad Sharif if they had any 
claims. The final award was made on a 
compromise on 2nd July 1912 and it was 
then that the money must be regarded 
as having been definitely paid. lu this 
view of the case whether Art. 62 or 
Art. 120 applies the claim for the money 
is within limitation, and it is not neces¬ 
sary to discuss the authorities citod by 
the learned counsel. There renaain the 
cross-objections filed by the plaintiff m 
which he complains that the Court be¬ 
low had erroneously dismissed his claim 
for rent and interest. After giving due 
weight to Mr. Santanam’s arguments we 
are unable to see any reason to differ 
from the learned Subordinate Judge. 
Having regard to the fact that plaintiff 
took no active interest in the Land Ac¬ 
quisition proceedings we consider that 
the decree passed is in every way fair 
and equitable and we accordingly affirm 
it dismissing both the appeals and cross- 
objections. We leave the parties to bear 
their own costs in this Court. 

r.m./r.k. Order accordingly. 
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SllADI Lal and Martineatt, JJ. 

Hanwari Ijal and others Plaintiffs 
Appellants. 

V. 

Mt. Kishen Devi and others —Defen¬ 
dants—Respondents. 

First Appeal No. 2011 of 1914, De- 
ciJel on lOth February 1920. from de¬ 
cree of Dist. Judge. Ludhiana. D/- Ist 
June 1914. 

(a)CivilP.C. (1908), O. 23. R. 1-0 23. 

R. 1 does not apply to probate proceeding* 
—Order under O. 23, R. 1 need not be 
pressed—It is sufficient if it can be im¬ 
plied from order read with application on 
which order is passed—Probate and Ad¬ 
ministration Act (1881), S. 55. 

Order 23, B. 1 does not apply to probate pro¬ 
ceedings the provision in S. 55, Probate and 
^Admioistration Act, being qualified by the words 
*“so far as the circumstances of the case wtll 
admit.'’ There is nothing in O. 23, B. 1 which 
requires that the permission must be expressed 
and it is sufficient if the grant of the permission 
can be implied from the order read with the ap¬ 
plication on which the order is passed- Even 
assuming, therefore that O. 23, R. 1 apph^. 
probate proceedings when the person applyjog 
for the probate of the will makes a statement in 
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tbo probate proceodinga that ho intended to (lie 
a regular suit aud ask the permission to with¬ 
draw from tbo application, tho order passed by 
the Court, has to bo read with tho statements 
on which it is passed and must be construed as 
granting permission to file a suiti 34 M. Lt. J. 
515 and 35 Cal. 990, RW. on; 3 P. P. 1905 and 
97 P. R. 1916. not Foil. LP 496 C 1J 

(b) Civil P. C. (1908), O. 23, R. 1—Scope. 

Order granting tho permission to bring the 
fresh suit which has become final oanuot be 

questiondd in its subaequont ^ult: 14 f. C. 1 
M.on. IP 496 0 21 

Tek C)ia7id and Muhntid Z/al P/trt 

for Appellants. 

Moti Sagar and Bhagat Gobind Das 
for Respondents. 

Nlartineau, J. —The plaintiffs are 
first cousins of Gouri Shankar, a Beri 
Khatri of the town of Jagraon in the 
Ludhiana District, who died on 1st Fe¬ 
bruary 1908, and the defendants are his 
-widow, daughter, daughter’s son and son- 
in-law. The plaintiffs allege that Gauri 
Shankar’s widow Mt. Kishen Devi, de¬ 
fendant 1. is wasting the property left 

by her husband, and has given some of 
it to'her son in-law, ‘Rattan Chand, de¬ 
fendant 4, and they ask for the appoint¬ 
ment of a receiver for tho management 
and protection of the property, for the 
issue of an injunction to Mt. Kishen 
Devi, and for a declaration that the 
alienation which they allege she has 
made in favour of Rattan Chand shall be 
void as against them. They allege that 
the entire property is ancestral and that 
some of it belonged jointly to them and 
Gauri Shanker. They claim a right to 
restrain Mt. Kishen Devi from wasting 
and alienating the property on two 
grounds: (l) that by custom they are 
entitled to inherit the property on Mt. 
Kishen Devi’s death to the exclusion of 
her daughter and daughter s, son and (2) 
that Gauri Shanker made a will by 
which h 9 d 0 olar 6 d that the plaintiffs would 
be his heirs after Mt Kishen Devi’s death 
The defendants traverse the p’aiotiffs 
allegations, and maintain that the plain¬ 
tiffs have no locus standi. The main 
issues in the case are on the questions of 
custom and tho execution of a will by 
Gauri Shanker. The lower Court has 
dismissed the suit, finding (1) that the 
plaintiffs have failed to prove a custom 
by which they are entitled to succeed to 
the property to the exclusion of the 
.daughter and daughter’s son and that the 
parties are governed by Hindu law, and 
(2)j that the plaintiffs have not proved 


tliat Gauri Sliankar executed any will. 
The plaintiffs have appealed. 

Mr. Tek Chand, who appears on their 
behalf, has criticised the proceedings of 
the learnol District Judge in certain 
respects. He has urged fcliat his clients 
were not allowed to inspect tho defen¬ 
dants’ account books for which they had 
applied, and were not given full opportu¬ 
nity of arguing their case. Nothing is said 
however in regard to these matters in 
the memorandum of appeal, and the only 
purposes for which it is contended that 
the case should he remanded are (l) in 
order that a commission may issue to 
test the instances of succession mentioned 
by tlio defendant’s witnesses, and (2) in 
order that plaintiffs may he allowed to 
produce certain evidence which the 
lower Court has excluded. With regard 
to the first point, a very large number of 
witnesses were produced on both sides on 
the question of custom, and we see no 
reason for directing the issue of a com¬ 
mission. There is however force in 
Mr. Tek Chand’s contention on the se¬ 
cond point. In the first place, the lower 
Court after 1st October 1912 appears to 
have declined to take evidence as to 
whether the property in dispute was 
ancestral or not; see the plaintiffs ap¬ 
plication dated 2nd October 1912 and the 
Court’s order thereon on 5th October on 
p. 65 of the paper-book. The plaintiffs 
might possibly succeed in proving a 
custom by which collaterals succeed to 
ancestral property in preference to a 
daughter, but fail bo prove a custom by 
which collaterals exclude a daughter 
from succession to non-ancesbral property 
and in that event it would bo necessary 
to determine which portions, if any, of 
the property in dispute are ancestral. 

In the second place, the District Judge 
has refused to take the evidence of 
several witnesses whom the plaintiffs 
wished to examine in regard to the exe- 
cutioQ and loss of the will ; see pp. 170 
and 171 of the paper-book. The plain¬ 
tiffs had had the witnesses summoned 
and were entitled to examine them. Non- 
service of the summonses was due to the 
Court having given insufficient time for 
their being served and not to any fault 
on the plaintiffs’ part. Mr. Govind Das 
on behalf of the defendants points out 
that the plaintiffs applied for probate cf 
the will, but that after a caveat had 
been lodged by Gauri Shankar's daughter 



496 Lahore 


Banwari Lal V. Mt. Kxshen Devi (Martineau, J.) 


1920 


they withdrew from the application, 
which was consequently dismissed (p 524 
of the paper-book). He argues that under 
O. 23, K. 1, Civil P. C., the plaintiffs are 
debarred from suing on the basis of the 
will after that withdrawal. We are of 
opinion that O. 23, R. 1, does not apply 
to probate proceedings. The provision 
in S. 55, Probate and Administration 
Act, that the proceedings in the Court of 
the District Judge in relation to the 
granting of probate shall be regulated by 
the Civil P. C., is qualified by the words 
so far as tho circumstances of the case 
will admit.” It was held in Chellabai 
V. Nandubai (l) that a probate applica¬ 
tion cannot be referred to arbitration. 
In Janakbati Thakurain v. Gajanand 
Thakur {2), it was held that there can 
be no dismissal of a probate case in ac¬ 
cordance with the terms of a compro- 
niise between the propounder and the 

In Jageshwar Nath Sahai v 
Jagatdhari Prasad (3) the same view was 
taken, and it was further held thatO. 23. 
R. 1, Civil P C., does not apply to an 
application for probate. Kalyanchand 
J^alchandY Sitabai U) which has been 
referred to by Mr. Govind Dass, is not in 
point, as in that case probate was refused 

nlTZT ^ be not 

frnTu Inhere was no withdrawal 

rom the application for probate. Even 

thl nl 

K bringing the- present claim on 
^e basis of the will. In the state¬ 
ments made by them in the probate pro- 

tW *=bey Ld 

^bey intended to file a regular suit. 

^ for permission to withdraw 

^ by which they 

with^ib^r^f permission to withdraw 
with liberty to institute a suit, for under 

^ P^^^etiff can withdraw his 

permission if he does 
not at the same time ask for leave to 

institute a fresh suit. After the plain¬ 
tiffs statements had been taken theCourt 
on the same date passed its order per- 
mitfcrng the plaintiffs to withdraw from 

order^hi'^'f^'r’ dismissing it. That 

on wh^ch > ® the statements 

on whic h ifc was passed, and it must be 

(1) [1S97} 21 Bom. 335. 

(2) L19161 20 C. W. N. 986. 

(3) [19171 40 I. C. 345. 

(4) A. I. R. 1914 Bom. 8=38 Bom. 309=23 
I. C. 325 (P.B.) 


construed as granting permission to^he 
plaintiffs to file a suit, Narayana Tantri 
V. Nagappa (5) and Goolam Mahomed v- 
Shibendrapada Banerji (6) which are 
cited by Mr. Tek Chand in this con¬ 
nexion, are in point. 

Mr. Govind Das contends that permis¬ 
sion to bring a fresh suit must be given 
in express terms, and he relies on 
Ghulam AH Shah v. Shahabal Shah (7) 
and Gita Singh v. Hari Singh (8). Ifc is 
true that the learned Judges who decided 
Ghulam AH Shah v. Shahabal Shah (7) 
said in their judgment that the permis¬ 
sion required by S. 373, Civil P. C., 
then in force must be given in express 
terms, but this was an obiter dictum as 
it was found that in that particular case 
not even an implied permission to with¬ 
draw with liberty to bring a fresh suit 
could be inferred from the order passed 
on the application made in the previous 
suit, which was mei^ely an application 
informing the Court of the compromise 
and asking that the suit might be con¬ 
signed to the record room. Gita Singh v. 
Uari Singh (8) is no doubt in point and 
supports Mr. Govind Das’ contention, but 
it was a ruling of a single Judge and was 
based merely on the obiter dictum in 
Ghulam AH Shah v. Shahabal Shah (7). 

It is not stated in O. 23, E. 1, that the 
permission mentioned therein must be 
express, and in our opinion it is sufficient 
if the grant of permission can be implied 
from the order, read with the application 
on which the order was made. Mr. 
Govind Das also contends that permission 
to withdraw from the application for 
probate with liberty to bring a regular 
suit could not legally have been granted 
to the plaintiffs, because there was no 
formal defect in the application and there! 
were no sufficient grounds for allowing! 
the plaintiffs to institute a suit. But we 
think that it is not open to the defen¬ 
dants to question the propriety of the 
order granting the permission, which has 
become final. Chhajju v. Khyali Bam 
(9) is in point in this connexion. We 
hold therefore that even if O. 23. B. 1,. 
were considered to be applicable the 
necessary permission to bring a suit waa 
given to the plaintiffs by the order of 23rii 

(5) [19181 34 M. li. J. 515. 

(6) [1908] 35 Cal. 990. 

(7) [19051 3 P. R. 1905. 

(S) [1916] 97 P. R. 1916. 

(9) [1912] 14 I, O. 176. 
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Juno 1911, and that thoy are entitled to 
maintain the present suit on th«« basis of 
the will. We remand theoase to thoCourb 
of the Senior Subordinate Jud^o of Lu¬ 
dhiana under O. 41, R. 28,0ivil P. C.,and 
direct him to take the evidence which the 
parties may have to produce on the ques¬ 
tion which portions, if any, of the pro- 
I>erty in dispute are ancestral, and also 
the evidence of the remaining witnesses 
for the plaintiffs mentioned in the state¬ 
ment of the plaintiffs’ pleader on 27th 
May 1914 in regard to the will as well 
as the evidence of the witnesses, if any. 
whom the defendants may wish to pro¬ 
duce in reply. After taking the evidence 
the Senior Subordinate Judge should re¬ 
turn the record to this Court. 

B.M /h.k. Case remanded. 

m 
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Shadi Lal. O. J. 

Jtaitan Singh and others —Petitioners, 

V. 

Raj Singh and another —-Opposite 
Parties. 

Civil Appeal No. 869 of 1919, Decided 
on 31st May 1920, from order of Dist. 
Judge, Delhi. D/- 4bh August 1919. 

(a) Succession Certificate Act f 1889), S. 1(4) 
—“Such a Will”—Meaning explained. 

The words “such a will” in the concluding 
clause of sub-S. (4), S. 1, refer to a will to 
which either the Succession Act or the Hindu 
Wills Act applies. 18 Dom 608 and 2 A. L. J. 126, 
Foil. [P 497 0 2] 

(b) Succession Certificate Acl(1889),S. l(4) 
—Application for certificate under will 
Certificate should not be refused merely 
because probate could have been asked for. 

The S. 1 (4) does not preclude a person from 
obtaining a certificate under a will to which 
neither the Succession Act not the Hindu Wills 
Act applies, and the mere fact that he might 
have applied for a probate is not an adequate 
ground for refusing to entertain his application 

for a succession certificate. 16 Bom 712, Foil. 

[P 498 O 1] 

(c) Succession Certificate Act(1889), S. 26— 
Application for succession certificate in 
respect of debts exceeding Rs. 5,000—Second 
Class Sub-Judge has jurisdiction. 

A Subordinate Judge of the Second Class in¬ 
vested with the functions of a District Court 
under S. 26, is competent to entertain an appli¬ 
cation for a succession certificate in respect of 
debts exceeding Rs. 5,000. 

(d) Succession Certificate Act (1889) 
Proceedings under — Proceedings are of 
summary nature—Court has only to decide 
whether applicant has prima facie right to 

collect debts. . n L-a 

The proceedings under the Succession Gertih- 

cate Act are of a summary nature, and the only 

thing which the Court is required to decide is 

whether the applicant has a pcinia facie to 


collect the debts, and the decision of the Cour® 
under the Act iijioii ii <j>iesti»>n of right docs not 
bar the trial of the same question in any suit or 
in any other proceeding i>ct\vecn the same parties. 

LI* 198 G 2 ] 

Diirga Das —for Petitioners. 

Moti Sagar and Kishen Daijol —for 
Opposite Parties. 

Shadi Lai, C. J ,—The learned District 
.Tu(]g 0 dissenting from the subordinate 
Judge has found that the will propounded 
by the respondent Raj Singh was duly 
executed by the deceased Nanu Singh, 
and that the latter had a disposing mind. 
Upon the strength of that will the res¬ 
pondent is undoubtedly entitled to collect 
the debts due to the deceased, and the 
learned Judge has accordingly granted 
him a succession certificate in respect of 
those debts. Mr. Durga Das for the 
petitioners contends that the Subordinate 
Judge had no jurisdiction to entertajn 
the application for sucoession certificate, 
and bases his contention upon two 
grounds: (l) That the respondent should 
have asked for a probate of the will, and 
could not make an application for a 
succession certificate; and (2) that as the 
debts exceeded Rs. 5,000 the Subordinate 
Judge who was only a Subordinate Judge 
of the Second Class and could not enter¬ 
tain a suit the value of which exceeded 
Bs. 5 .O 0 O was not competent to adjudi¬ 
cate upon an application for a succession 
certificate in respect of debts exceeding 
in amount the limit of his pecuniary 
jurisdiction. 

In connexion with the first objection, 
my attention is invited to S. (4), Succes¬ 
sion Certificate Act, 7 of 1889, which 
enacts that a certificate sliall not be 
granted with respect to any debt or secu¬ 
rity to which a right can be established 
by probate or letters of administration 
under the Succession Act, 1865, or 
by probate of a will to which Hindu 
Wills Act. 1870, applies, or by letters of 

administration with a copy of such will 
annexed. Now, it is admitted that 
neither the Succession Act nor the 
Hindu Wills Act applies to the will in 
question; and I have not the ^ least doubt 
that the words "Such a will’ in the con¬ 
cluding clause of the aforesaid Sub- 
Section refer to a will to which either 
the Succession Act or the Hindu 
Wills Act applies. If any authority on 
the subject were needed, I would cite the 
jud^^ment of the Bombay High Court 
in Dave Liladhar liashiram v. Bat 
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\Pa7'vati (l). and the judgment of the 
I Allahabad High Court in Jamiia Kaur v. 
'Daulat Bai (2). It is therefore clear that 
is. 1(4), Succession Certihcate Act did not 
'preclude respondent from obtaining a 
certificate under the Act, and the mere 
|fact that he might have applied for a 
probate is not an adequate ground (or 
refusing to entertain his application for 
a succession certihcate, vide Kalidas 
Fakir Chand v. Bai Mahali (3). 

As regards the objection based upon 
the fact that the Subordinate Judge’s 
pecuniary jurisdiction in respect of suits 
was limited to suits of the value of 
Rs. 5,000 or less, it is sufficient to say 
that S. 26, Succession Certificate Act 
empowers the Local Government to in¬ 
vest any Court inferior in grade to 
a District Court the functions of a 
District Court under the Act, and that 
where an inferior Court has been so in¬ 
vested, it has concurrent jurisdiction 
with the District Court in the exercise 
of all the powers conferred by the Act 
upon the District Court. Now, it is ad¬ 
mitted that the Local Government has 
by a Notification in the Official Gazette 
invested the Subordinate Judge of the 
Second Class with the functions of a 
District Court under the Act, and there 
is nothing either in the Notification or 
in the Act which limits the jurisdiction 
of the Subordinate Judge to the hearing 
of applications involving debts the total 
amount of which does not exceed 
Rs. 6,000. Accordingly I am of opinion 
that the Subordinate Judge was entitled 
to entertain and adjudicate upon the ap¬ 
plication made by the respondent, and 
his proceedings cannot therefore be re¬ 
garded as coram nonjudioe. 

The judgment of the learned District 
Judge shows that he has, upon a survey 
of all the facts and circumstances of the 
case, come to the conclusion that the 
will was duly executed by the deceased; 
and there can be no doubt that the res¬ 
pondent being the sole executor is entitled 
to collect the debts. It was unnecessary 
for the Court to go into the question of 
the validity of the will because the pro¬ 
ceedings under the Succession Certificate 
lAct are of a summary nature, and the 
only thing which the Court was required 
to decide in summary manner was 

<1) [1894] 18 Bom. 608. 

<2) [1905] 2 A. L. J. 126. 

(3) [1892] 16 Bom. 712. 


whether the respondent had a priraa 
facie right to collect the debts, vide S. 7, 
Succession Certificate Act. It is to be 
observed that the decision of the Court 
under the Act upon a question of right 
does not bar the trial of the same ques¬ 
tion in any suit or in any other procee¬ 
ding between the same parties. For the 
aforesaid reasons I am not prepared to 
hold that any valid ground for my inter¬ 
ference on revision has been made out. 
Accordingly I dismiss the application 
with costs. 

r.m./r.K. Application dismissed* 

A. I. R. 1920 Lahore 498 
Ohevis, Ag. C. J. 

Shib Charan —Appellant. 

V. 

Sheikh Muhammad Ismail Respon¬ 
dent. 

Misc. First Appeal No. 283 of 1920, 
Decided on Slat March 1920, from order 
of Dist. J., Hiesar, D/- lOth November 

1919. . , ^ u 

sjc Insolvency—Hindu Joint family Father 
declared insolvent—Son’s share cannot bo 
dealt with by receiver. 

Where in'a joint Hindu family, father is ad¬ 
judged insolvent, estate of his sms cannot bo 
dealt with by the receiver and their interest in 
the ancestral property is not liable to bo sold. 

[P 493 0 2] 

Hama Nand —for Appellant. 

Judgment. —Ram Chandar now de¬ 
ceased, was declared an insolvent. His 
sons Shib Charan major and Tilok Chand 
minor objected to sale of their interests 
in ancestral house and shop being sold. 
Their objections being overruled they ap¬ 
peal to this Court. The receiver has 
not appeared here- The objections are (l) 
that the family is a joint Hindu family, 
and (is) that the sons’ estate is not liable 
as the debts incurred were badni transac¬ 
tions. I need not consider ground (2). 
As to ground (l) there is authority Sahaj 
i^arain Sahi v. Wajid Hussain (l) for 
holding that the ©abate of the sons cannot 
be dealt with by the receiver. Another 
ground of appeal is that the late insol¬ 
vent’s mother has a right of residence. 
But she can reside in the son s share. 

I accept this appeal and direct that the 
sale to be effected by the receiver shall 
be limited to the insolvent’s share in the 
estate. 

r.m./r.K. _ Appeal accepted. 

(1) [1919] 49 I. C. 848. 
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Scott-Smith, .T. 

Khdir Din and others —Appellants. 

V. 

Afirnad and others —Respondents. 

Miso. Second Appeal No. 2457 of 1918, 

Decided on 27th January 1920, from 
order of Dist. Judge. Lahore, D/- Isb 

August 191S. j 

Civil P. C. (1908). Ss. 47, 144 and 151 
Execution stayed pending hearing of app^l 

by judgment-debtor upon giving security tor 
mesne profits—^Appeal eventually dismissed 
-Decree-holder is entitled to recover 
profits in execution proceedings—C^rt has 
inherent power to order restitution—Decree- 
holder is entitled to be restored to position 
he would have occupied but for *^“7 
execution—Civil P. C. 1 1908). O. 4 1, • ' » 

The iudgmoQt-debtors pending the hearing ot 
their appeal applied to the Chief Court for stay 
of execution and execution was stayed upon one 
Riving security for mesne profits of the lana 
decreed. The judiraant-debtors’ appeal was dis¬ 
missed and thereafter the decree-holders applied 
for execution and asked for mesne P^^dts to be 
allowed to them from the 

and N, surety. The executing Court held that 
the decree-holders should bring a separate naesne 
profits and could not recover them lu execution 

: that the decree-holders wore entitled 
to recover mosne profits in execution proceedings 
at all events against the judmoot-debtors and 
the Court bad inherent powers apart from B. 144, 
to order restitution in a cise of this sort : bl 

P. li 1917, Foil. , t i. t 

The decree-holders by the order of stay of 

execution passed by the Chief Court 'Tff® ^®P^ 
out of the enjoyment of the land in suit, and as 
the appeal of the judgment-debtors was even¬ 
tually dismissed, the decree-holders were en¬ 
titled to ask to be put in the same position as 
they would have been in had the «ec"tio“ 
the’decree not been stayed. U 4JJ w 

Fakir Chand, for Teh Chand for 

Appellants. , 

Mul Chand Shaukat Bai for Alwiaa 

Din and Nathu^ior Raspondents. 

Judgment. — The present appeal 
arises out of an order passed in execution 
proceedings. The deoree-holders-respon- 
dents on 20th July 1910 got a decree for 
redemption of a mortgage on payment of 
R 3 . 2,000 against Khair Din and K.aram 

Din, judgment-debbors-appellants. The 

iudgment-debtors pending the hearing of 
their appeal applied to the Chief Court 
for stay of execution and execution was 
stayed upon Nur Din giving security 
for mesne profits of the land decreed. 

On 15th December 1914 the judgment- 
debtors’ appeal was dismissed and 
thereafter the decree-holders applied 
for execution and asked for mesne pro¬ 
fits to be allowed to them from the 
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juilgmont-dobtors and Niir Din surety. 
The oxociitin^ Court liold that the do- 
oree-holders should bring a separate suit 
for mesne profits and could not recover 
them in execution proceedings. The 
learned District Judge remanded the case 
to the executing Court for disposal on 
the merits. The judgment-debtors and 
the surety have jointly appealed from 
this order to this Court. The learned 
District Jadge in his order of remand has 
discussed the question whether the surely 
having hypothecated a house as security 
for the mesne profits can he proceeded 
against personally in execution proceed¬ 
ings but has come to no final decision on 
the point. At the end of his order ho 

"^aUoc careful consideration I think that it 
would be distinctly advantageous to have the 
amount of mesne prefits determined. After all 
the decree-holders have in fact a remedy against 
the judgment-debtors themselves and niay not 
be necessary to come down on ^1“ 

If they have to fall back on him. it will be still 

open to Nur Din to raise the defence indicated 

in .-Imtr v. Mahado Prasad (1) and I expressly 
leave this point open as I am not satisfied that 
I have heard full arguments on it 

Now, in my opinion there can be no, 
doubt that the decree holders are en¬ 
titled to recover mesne profits in execu¬ 
tion proceedings, at all events against 
the judgment-debtors : Jagan Nath v. 
Fateh Chand (2) is an authority m sup¬ 
port of the proposition that the Oourt| 
had inherent powers apart from b. 144,' 
Civil P. C , to order restitution in a case 
of this sorb. The decree holders by the 
order of stay of execution passed by the 
Chief Court were kept out of their enjoy¬ 
ment of the land in suit and as the 
appeal of the judgment-debtors was even¬ 
tually dismissed, they are entitled bo ask 
to be put in the same position as they 
would have been in had the execution of 

the decree not been stayed. 

Lala Faki- Chand for the appellants 
does not contest this point. He relies 
upon Amir v. Mahadeo Prasad {1) and 
says that in accordance with that ruling 
the decree-holders can only proceed 

against the surety by a regular 
pointed out by the learned District 
Judge it may not be necessary to come 
down upon the surety at all; the decree- 
holders may be able to recover the 
amount of the mesne profits from the 
judgment-debtors. The question whe- 


(1) 1.19171 39 All. 225. 

(2) 119171 G1 P. R. 1917. 


500 Lahore NanD Singh v. Mt. DHANtKAUH (Scofct-Smitb, .T.) 


1920 


fcher the inetne proBts conld be recovered 
from the surety in the execution pro¬ 
ceedings will be determined by the exe¬ 
cution Court, if necessary, after consider¬ 
ing the terms of the security bond and 
any rulings that may be cited including 
the one above referred to. 

The appeal accordingly fails and is dis¬ 
missed with costs. 

R.m./r.k. Appeal dismissed. 
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Scott-Smith and Dundas. JJ. 

Nand Si Defendant—Appellant. 

V. 

Mt. Dhan Kaur and others Plain- 
titVs—Bespondents. . 

Second Appeal No. 1586 of 1?16, Deci. 
ded on 28th June 1920, from decree of 
Dist. J.. Ludhiana, D/- 4th April 1916. 

(a) Limitation Act (1908), Art. Ml'-Period 
of 12 year, provided by Art. 141 cannot be 

abbreviated. , 

The law allows the reversioDers 12 years from 
the ifeooale heir’s death uoder Art. 141, Lixm- 
tation Act, and iOs neither in her power nor in 
the power of any person olaimiog 
against her to abbreviate that period. tP Wl O ij 

(b) Custom tPunjab)-Alienalion-Widow 

—Acquisition by stranger of occupancy rights 
by alienation or by adverse ? 

either case, suit within 12 years of death of U.t 
surviving widow is within time—Limitation 
Acl(1908), Art. 141. 

Whether the widows of a Hindu confer occu¬ 
pancy rights upon a person or he acquires those 
richts as against them by adverse poesesslon, the 
suit of the reversioners if brought within 12 
of the death of the last surviving js with- 

in'time. , ,, LP 601 0 1J 

(c) Custom (Punjab)—Adverse possession. 

Adverse possession against widows is not ad¬ 
verse possession against the 0 2 ] 

(dj Custom (Punjab)—Alienation—Widow 
—Creation of occupancy rights by widows 
Transfer can be challenged by heir on ground 

of custom. .... -j 

The creation of occupancy rights by the widows 

holding on usual woman’s life estate can be cbal- 
lenced bv the heirs in accordance with custom: 
125 P. R- 1918, Foil. LP 602 C 2 ] 

(e) Custom (Punjab)—Alienation—Widow 
—Estate held on life tenure—Act prejudicing 
estate does not bind reversioners. 

Any act of widows prejudicing the estate which 
they bold on the usual life tenure would not be 
binding «'n the reversioners. The reversioners 
are not however bound to contest the widows, 
acts during the latter’s life«time. I.P502C 1] 

Kanwar Narain for SeivaBam Singh 
—for Appellant. 

Tek Chand—{ov Kespondente. 
Scott-Smith, J. —The brief facts of 
the case out of which the present second 
appeal arises are as follows: Budh Singh 
the proprietor of the laud in suit, die.I 


great many years ago, it is said before 
1872, leaving two widows Chand-Kaur 
and Nand Kaur, the last of whom Mt. Nand 
Kaur died in 1912. Sawan Singh was the 
occupancy tenant of the land. He died 
on 22nd May 1892. On 14th October 1890 
Sawan Singh executed a deed of adoption 
in which he recited that he had brought 
up Nand Singh and had treated him as his 
son and that Nand Singh should be hwr 
after his death. After Sawan Singhs 
death mutation of his oocupancy 
was sanctioned in favour of Nand bingn 
on 20th March 1893. Sawan Singh s coU 

laterals objected to the 
were referred to a civil suit. In 1907 they 
instituted a suit which was dismissed on 
the ground that the common ancestor of 
themselves and of Sawan Singh was not 
proved to have occapied the land. After 
the death of Nand Kaur the present plain¬ 
tiffs as reversioners of Budh Singh sued 
for possession of the land. The Courts 
below have held (l) that Nand Singh 
appointed an heir according to custom by 
Sawan Singh and that this customary 
adoption, according to Hindu law, did 
not give him any right to succeed to Sa¬ 
wan Singh,soccupanoy rights and (2) that 
the plaintiff’s suit having been brought 
within twelve years of the death of Mt. 
Nand Kanr, the widow of the last male pro¬ 
prietor, is within time. 

The first point urged by Mr. Kanwar 
Narain in arguing the case on behalf of 
Nand Singh, appellant, is that the most im¬ 
portant question in the case^ was wbe- 
ther the adoption of Nand Singh w’as a 
formal one according to Hindu law or 
merely the customary appointment of an 
heir. He urges that the plaintiffs admitted 
the adoption and that therefore, his client a 
counsel in the trial Court closed the evi¬ 
dence on that point. He says that the 
trial Court presumed that only a custo¬ 
mary adoption was alleged. We have 
examined the pleas of Nand Singh, and 
we find that there was no plea by him 
that his adoption was a formal one accor¬ 
ding to Hindu law. The parties are Jats 
of the Ludhiana District and therefore 
the prima facie presumption is that Nand 
Singh was merely appointed an heir ac¬ 
cording to custom. In a subsequent oral 
statement Nand Singh said that he did 
nob know whether his adoption was a 
customary one or a formal one according 
to Hindu law, but he admitted that in 
amatters of inheritance he followed cus- 
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tom an<l not the Ilintlu law. We think 
that uniler all the oiroum3tanoe3 of the 
case it was inouuihent upon Nani.1 Sinsi'> 
if he relied upon aformal aloption, clearly 
to allef^o that such had taken place We 
have no doubt that there was no intention 
whatever on the part of Nand Sini^h to 
allege a formal a^loption, and we see no 
necessity for remanding the case in ordoi 
that there may be any further in^iuiry 
upon this point. 

The second point is whether the plain- 
tifl's’ suit is barred by time. Mr. Kanwar 
Narain on behalf of the appellant has re¬ 
ferred as to the deQnition of ‘landlord” 
in S. 4 (6)aad (7). Punjab Tenancy Act. 
We agree with him that there can be no 
doubt that Mt. KaurNand and ChandKaur 
were landlords within the meaning of 
the Tenancy Act. He next went on to 
urge that the widows by not suing to 
oust Nand Singh allowed him to acquire 
the rights of an occupancy tenant. He 
urges that they had six years within 
which to sue Nand Singh for adeclaration 
that he had not occupancy rights and that 
not having done so his rights cannot be 
called in question. He has not however 
referred to any authority in support of 
the proposition that this inaction on the 
part of the widows would bind the re¬ 
versioners after their deaths. WhenBudh 
Singh, the proprietor of the land died, 
ihis estate vested in his widows on the 
Usual life tenure. Any act of their pre¬ 
judicing the estate would not be binding 
on the reversioners except for the lives 
of the widows. There is also clear au¬ 
thority for the proposition that the re¬ 
versioners were not bound to contest the 
widows’ acts during the latter-s lifetime. 
They could wait until the estate fell into 
possession after the death of^ the last 
surviving widow and then bring a suit. 
In consequence of our finding that Nand 
Singh was nob the formally adopted son 
of Sawan Singh, it is clear that upon the 
latter’s death the occupancy rights deter- 
mined. How then did Nand Singh ac¬ 
quire occupancy rights? He must have 
acquired them by a fresh act of the 
widows. They either allowed him bo re¬ 
main in possession as an occupancy ten¬ 
ant or they conferred occupancy rights 
upon him. It was held by a Division 
Bench of the Chief Court in the case re¬ 
ported as Ishar v. Sundar (1) that the 
creation of occupancy rights being a trans- 
(1) U918J 126 P. ft. 1918. 


for of valuable rights, could bo clial- 
longod by'tiio.boirs in accorilatico with the 
woll-rocogni/.od principles of Customary 
law. If then it bo c )n3i'lored tliat the 
widows created occupancy rights in favour 
of Nand Singh, this act of tlioirs can ho 
challenged hy tlie lieirs in accordance with 
custom. If it 1)0 hel l tliab Nand Singiis’ 
possession wasadversoto tlio widows and 
that ho ao(iiiireI rights as against tiiorii, 
still it cannot he holdtliat tliis possession 
was adverse against the reversioners during 
the lifetime of the widows. See in thisj 
connexion the Ijaw of 1 jimitalion hyl 
Rustomji, 2nd Eln. p. 450. whore the 
authorities in support of this [iroposition 
will bo found collected. Tlio law allows 
the reversioners 12 years from tlio female 
heirs death under Art. 141, Limitation 
Act, and it is neither in her power nor in 
the power of any person claiming through 
or against her to abbreviate that period. 
Whether then it be held that the widows 
conferred occupancy rights upon Nand 
Singh or he acquired those rights as; 
against them by a Iverse possession, the 
suit of the reversioners having been brought 
within 12 years of the death of the last 
surviving widow is within time. ac¬ 

cordingly dismiss this appeal with costs. 

The first Court directed the parties to 
bear their own costs and this order was 
maintained by the lower appellate Court. 
Bakhshi Tek Chand has filed cross-objec¬ 
tions in regard to this on behalf of the 
plaintiffs. He however does not press 
them before us and taking all the circum¬ 
stances of the case into consideration, 
wo see no reason to interfere with this 
part of the order. We accordingly reject 
the cross-objections. 

r.m./r.k. App6<il distntssed. 
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Scott-Smith and Abdul Raoof, JJ. 
Kadir Bakhsh —Convict—Appellant. 


V. 

Entpsror —Opposite Party. 

Criminal Appeal No. 141 of 1920, De¬ 
eded on 11th March 1920. from order of 
5ess. Judge, Dera Ghazi Khan, D-/ 20th 

lanuary 1920. e oao j 

(a) Penal Code (45 of 1860), Ss 302 and 

500 Excep. (i)—Wife and paramour leading 
immoral life—Accused remonstrating —Find¬ 
ing wife and paramour together in Khola at 
night is grave and sudden provocation—Act 
need not immediately follow provocation. 

Accused SiW his wife being intimate with her 
paramour and warned her on several times. One 
night seeing wife’s charpoy vacant accused pra- 
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ceeded and found his wife and paramour toge¬ 
ther in the khola and thereupon murdered para¬ 
mour and then the wife: 

Held: whetiier he actually saw them com¬ 
mitting adultery or whether he simply found 
them together, there cannot be the least doubt 
that grave and sudden provocation must have 
been caused: 8 P. li- 18D0 Cr. and 8 P. It. 1899 
Cr., F‘U, LP 504 011 

K'- (b) Penal Code (1860). S. 300, Excep. 1 
—Act need not immediately follow provoca¬ 
tion. 

The rule contained in S. 300, Excep. (i) does 
not contemplate that in order to entitle an ac¬ 
cused to earn the mitigation provided for, the 
act must immediately follow the provocation. 28 
C.if. 571, Foil. 

Conviction altered to one under S. 304, I. P.O. 
and sentences reduced to five years’ rigorous im¬ 
prisonment. LP 501 C 2] 

Noad —for Appellant. 

Jai Lai —for the Crown. 

Abdul Raoof, J. — The appellant 
Kadir Bakhsh was charged tinder S. 302, 
I. P. C., with the otl'ence of murdering 
Mt. Nurai his wife and one Muhammad, 
Mammar, on the night between 5th and 
6 th June 1919. Ho has been ^ound gmity 
and has been sentenced to death. K u a 
Bakhsh. Allah Bakhsh and Mubarak 
were charged under S. 302 ^ 

S. 109 with the mar 

and aided the said Kadir Bakhsh mmur 
dering either of the two deceased or one 
of them. The charge was not establish 
ed against either of the three last men- 
Uoned accused and they have conse- 
quently been ‘acquittel. Kadir Bakhsh 
has come up in appeal to.this Court and 
his case has also been referred to us 
under S. 374. Criminal P. 0. for the con¬ 
firmation of the sentence of death. 

The facts of the case are somewhat 
peculiar and beyond the fact of the 
murder of the two unfortunate victims 
nothing definite has come out of the evi¬ 
dence to establish the circumstances 
under which the deed was committed. 
According to the evidence of Mt. Bakht 
Sawai, widow of Muhammad, Kariman, 
nephew of Muhammad and Wahid Bakhsh 
a Kureahi, who are alleged to be the eye¬ 
witnesses on the night in question a hue 
and cry of thieves was heard upon which 
these three witnesses along with Muham¬ 
mad deceased went inside the haveli of 
Ranjah, father of Mt. Nurai deceased and 
Khuda Bakhsh accused. Muhammad 
was going in front. He was caught by 
the four accused and taken inside the 
khola belonging to Ranjah. They accosed 
him of being a thief and of casting eyes 
on their womenfolk. Inside the khola 


they saw Muhammad on the ground over¬ 
powered by Kadir Bakhsh who had taken 
hold of his testicles. The other three ac¬ 
cused were seen assisting Kadir Bakhsh in 
various ways. Khuda Bakhsh is said to 
have held the arms of the victim, Allah 
Bakhsh was holding his hair and Muba- 
rAk was seen beating him with fists ana 
kicks. Mt. Bakht Sawai's cries brought 
on the scene Ilahi Bakhsh, Khuda Bakhsh 
and Allah Bakhsh, Kureshis, from Ohun- 
janwalawell. On arriving there these 
three Kureshis saw. Kadir Bakhsh sit¬ 
ting on the neck of Muhammad who was 
probably dead. Karima was sent to 

fetch Sonhara Arain from his 
wall Jhariwala. According £o Mb Bakht 
Sawai, Mt. Nurai was siting on her bed 
from where she was pulled oft by Kadir 
Bakhsh and was dragged to a spot near 
the khola where she was struck with an 
axe on the head and face. The witness 
Mt. Bakht Sawai actually saw two blows 
being given to the unfortunate woman. 
Accused Kadir Bakhsh is stated to have 
then gone to the khola and to have de¬ 
livered four blows on the body of the 
unfortunate Muhammad. The axe with 
which the victims were struck is said to 
have been brought by Kadir Bakhsh from 
a kotha belonging to Ranjah, Accused 
Kadir Bakhsh with his wife Mt. Nurai 
lived with Ranjah, her father, in the 
same house. Kariman and Wahid Bakhsh 
substantially corroborate Mt. Bakht 
Sawai in almost all the details of her 
evidence. It is not necessary to discuss in 
greater detail the evidence of these three 
witnesses inasmuch as the learned Sessions 
Judge has practically disbelieved them and 
has discarded their evidence. The gist of 
their evidence is that a false alarm was 
raised by the womenfolk of the family - 
of Kadir Bakhsh, accused, in order to 
entice Muhammad, Mammar, into the 
courtyard of their haveli and then to 
catch him and accuse him of being a 
thief. Enmity on account of certain dis¬ 
putes relating to land was alleged as the 
motive for the off’ence. This on the face 
of it was wholly inadequate and we do 
not think that the evidence of the so- 
called eyewitnesses can be safely relied 
upon. 

The second group of witnesses included 
Ilahi Bakhsh (P. W. 5), Khuda Bakhsh 
(P. W. 6) and Sonhara (P. W. 10). They, 
on hearing an alarm, as mentioned i^bove, 
proceeded in the direct ion of the khola} 
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in the haveli of the accused from which 
the cries came. They on their arrival on 
the spot saw Kadir Balchsh standing on 
the deceased and kicking him. The other 
three witnesses were seen standing by. 
Neither of them saw Mt. Nurai alive or 
dead at night, but later on in day time 
on being called to the spot they saw the 
dead body of Mt. Nurai lying outside the 
khola. Ilahi Bakhsh and Khuda Bakhsh 
then proceodei to the thana to make the 
first information report. It is trans¬ 
lated and printed at p. 5 of the paper- 
book. 

It was recorded on 6th .Tune 1919 
at 10 a.m., the thana being six miles 
from the scene of occurrence. In this 
report Mt. Nurai was said to have hidden 
herself somewhei'e when they had caught 
hold of Muhammad Mammar and, had 
begun to beat him on the night of 5th 
and 6th Juno, The report brought the 
police on the spot and it was then that 
the real facts relating to the capture and 
murder of Muhammad and Mt. Nurai 
were discovered. Muhammad Ali, Sub- 
Inspector, after writing the report at 
once went to the spot and arrived there 
at 12 noon. Malik Gaman Zaildar was 
present at the spot and also the four 
accused Kadir Bakhsh and others. The 
Zaildar produced the axe P-3. The body 
of Mt. Nurai was found lying in the 
court-yard outside the khola. The body 
of Muhammad, deceased, was discovered 
lying inside the khola some five karams 
from that of Mt. Nurai. Naqsha i-surat 
bal and statement of injuries in respect 
of both these deceased was prepared by 
the Sub-Inspector. -Near the body of 
Mnhammad were found two kaeba 
bricks, a rope, a topi and a turban. A 
pair of shoes (Ex. P-7) was found on the 
roof of Ranjah’s house. They were iden¬ 
tified as belonging to the deceased Mu¬ 
hammad. The Sub-Inspector got the 
patwari to prepare the plan (Ex. P B). 
On the back of this plan the Sub-Inspec- 
tor made a note to the effect that marks 
were observed on the wall in the corner 
between the northern wall of the khola 
and a wall of the house of Ranjah. The 
shoes were found at the edge of the roof 
towards the khola. According to the 
Sub-Inspector the shoes bad evidently 
been placed there by the deceased Mu¬ 
hammad. As to the fact of the presence 
of Muhammad inside the khola and his 
murder, of course there can be no pos- 
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siblo doubt. The only question is whe¬ 
ther he was cauglit l\old l)y the accused 
person on going into tlie haveli after 
hearing the alarm or tliat ho liad steal¬ 
thily gone into the khola hy getting on 
the top of Ranjah’s house and climl ing 
down the wall into the khola. The cir¬ 
cumstantial evidence as to the discovery 
of the shoes on the roof of the house and 
the marks on the wall below establishes 
beyond any reasonable doubt the latter 
theory. There is evidence on the record 
to show that there was illegal intimacy 
between Muhammad and Kadir Rakhsh's 
wife Mt. Nurai deceused. According to 
Ranjah, father of Mb. Narai, Kadir 
Bakhsh accused her of being intimate 
with Muhammad deceased and kept 
warning her. He himself had not seen 
anything personally, except that ho had 
seen the deceased Muhammad and Mt. 
Nurai talking together soveral timts. 
Besides the evidence of Ranjah there is 
other evidence also on the record from 
w’hich it appears that the deceased Mu¬ 
hammad and Mt. Nurai had been inti¬ 
mate for some time. On the night in 
question the appellant Kadir Bakhsh saya 
he found the oharpoy of his wife unoccu¬ 
pied. His children alone were found 
there crying. Naturally suspicions were 
directed towards Muhammad and the 
appellant at once proceeded to the khola 
where he found them together. 

As regards general facts relating to 
the occurrence there is also the evidence 
of a third group of witnesses, namely. 
Mt. Aishan, sister of Kadir Bakhsh and 
Mt. Sabhai, wife of Ranjah, which more 
or less goes to corroborate in certain 
parts the evidence given by the previous 
witnesses alieady mentioned. The most 
important piece of evidence however 
against the appellant is his own confes¬ 
sion. He first confessed his guilt before 
a Magistrate on 7th June, In this con¬ 
fession the appellant made the following 
statement: 

“My honour has been spoiled and ruined. I 
killed my wife, Ml. Nurai, and Muhammad, son 
of Lai. Both of thorn were in the act of sexual 
intercourse on the ground when I killed them^ 
1 at first caught Muhammad by bis hair. I 
caught hold of his testicles. He fell down. I 
struck him with kacha bricks. At this he fell on 
the ground. I struck a second brick and he 
became unconscious. He lay there. The bedstead 
of Nurai, my wife, was close by. She left the 
ground and lay on tho oh.arpoy. She was then 
seated when I struck her. The axe struck her 
on her head. 1 dealt out throe or four blows of 
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the axe. I then returned to see whether or not 
'Muhammad bad expired. I found him dead. 
Thinking lest he be alive he ‘Was really dead, I 
struck one more blow of the axe at his (Muham¬ 
mad’s) head.” 

He adhered to his confession and made 
practically the same statement before 
the committing Magistrate. He main¬ 
tained the same attitude in the Sessions 
Court and confessed his guilt, but pleaded 
grave and sudden provocation. Whether 
the accused saw Muhammad and Mt. 
Nurai actually committing adultery or 
iwhether ho simply found them together 
in the khola, there cannot bs the least 
doubt that grave and sudden provocation 
must have been caused. The learned 
Sessions Judge however did not accept 
the plea and dismissed it with the fol¬ 
lowing somewhat remarkable observa- 

^'^‘There was no grave and sudden provocation, 

but assuming that both the 

mitting adultery and were caught in the act by 
Kadir Bukhsh do his acts, as stated by himself 
rti* hroURht out, by the evidence, show that he 
was deprived of the power of self-control ? I do 

not think 80.” 

We entirely dissent from the opinion 
of the learned Sessions Judge. This is 
not a case of the first impression. Under 
circumstances similar to those esta¬ 
blished in this case sudden and grave 
provocation has been hold to have been 
established ; vide Said AH v. Empress 
(1) and Fazal v. Queen-Empress (2). The 
learned Sessions Judge further made the 
following striking observation in his 


judgment! 

“Angered no doubt he must have been, but his 
anger was not in my opinion such a violent and 
ungovernable passion as to deprive him of all 
self-control. I do not find it possible to connect 
any of the blows with the violent agitation 
alleged to have been aroused iu the mind of 
accused by what he alleges he witnessed,” 


This in our opinion is not an accurate 
estimate of the situation. Further the 
learned Judge held: 

“Assuming this to bo the case however in res¬ 
pect of the death of 'Muhammad there is abso¬ 
lutely nothing to support this contention in the 
case of the murder of Mt. Nurai. She was un¬ 
doubtedly murdered a little later when accused 
must have regained his self-control even if he 
bad lost it before.” 

That there was sudden and grave pro¬ 
vocation cannot be denied. How long 
ithat provocation continued to prey on 
the mind of the appellant is the only 
question to be determined. In our opinion 
the rule contained in S. 300, Excep. 1, 


(1) U8901 8 P. R. 1890 Or. 

(2) U8991 8 P. R. 1899 Cr. 


I. P. C., does not contemplate that in 
order to entitle an accused to earn the 
mitigation provided for, the act must 
immediately follow the provocation. In 
the case of Abalu Das v. King-Emperor 
(8), the learned Judges who decided the 
case thought that the provocation was 
of a nature that would continue to in¬ 
fluence the feelings of the accused for a 
considerable period after the culprit was 
found in the company of the wife of Abalu 
Das. In this case however it is not neces¬ 
sary for us to go to that extent, for in this 
case the evidence does not justify us to 
hold that any considerable period inter¬ 
vened between the murders of Muhammad 
and Mt. Nurai. All that happend was that 
Mt.Nurai escaped while the appellant was 
grappling with the deceased Muhammad. 
Having finished him he proceeded to deal 
with his wife whom he dragged from her 
bed and killed her. In the circumstances 
we are justified in holding that the appel¬ 
lant continued to be under the influence of 
provocation until he had killed Mt.Nurai. 
The case comes under Excep. (l), S. 300, 
I. P. C. We accordingly set aside the 
conviction under S.302 and in lieu there¬ 
of convict the appellant under S. 304, 
I. P. C., and sentence him to five years’l 
rigorous imprisonment. To this extent* 
the appeal is accepted. 

r.m./r.K. Appeal partlu accepted. 

(3) U901] 28 Cal. 571. 
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Basanta and another Defendants 
Appellants. 

V. 

Indar Singh and another — Plaintiff 
and Defendants—Respondents. 

Second Appeal No. 110 of 1920, Deci¬ 
ded on 25th May 1920, from decree of 
Dist. Judge , Hoshiarpur, D/- 14th Octo¬ 
ber 1919. 

(a) Limitation Act. (1908), S. 28 and Art. 
135—Property in constructive possession of 
prior mortgagee—Puisne mortgagee empow¬ 
ered to obtain possession by effecting re¬ 
demption—Puisne mortgagee failing to re¬ 
deem within 12 years of his mortgage— 
of puisne mortgagee to obtain possession is 
not extinguished—Limitation for possession 
by puisne mortgageeis 12 years from date of 
redemption of prior mortgage. 

PuisQe mortgagee is not bound to file a suit for 
possession within 12 years from the date of his 
mortgage, even where property is not in posses¬ 
sion of mortgagor, but is in constructive posses¬ 
sion of prior mortgagee, through mortgagors as 
tenants. The right of paisne mortgagees to ob- 
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tain pDSsession under tho mortc;ago in their fav¬ 
our is not oxtiuguished for failure to redootn prior 
luortRaco within V2 years. Puisne mortgagees have 
full right to poisossion within 1’2 years from tiio 
date of redemption of prior mortgage 

has no application . . , o ^ a Vf 

(b) Punjab Alienation of Land Act (13 of 
1900)—Act is not retrospective . , . 

Mienation made prior to the coming into force 

of the Act is not atTocled by the i] 

Act. ^ ^ 

Fakir Chand Tiam—for Appel¬ 

lants. 

Sand L(i?—for Respondents. 
Judgment.—This is a second appeal 
ftoain^t t\i 0 concurrent decisions and de¬ 
crees of the Courts below in a declaratory 
suit. In order to understand the precise 
Question to be decided it is nec^sary to 
give the facts in some detail. They are 
as follows: Hamir Singh and Ran Singh 
were two brothers owning equal shares 
in the property which is the subject- 
matter of this litigation. The property 
was under possessory mortgage with a 
number of mortgagees, Kirpa Ram and 
others. The dates of the mortgages do 
not appear from the pleadings but from 
the evidence it can he gathered that they 
ranged from 1893 to 1898. On 24th No¬ 
vember 1899 the two brothers mortgaged 
the land in dispute to one Jhakkar father 
of the defendants 1 and 2. The pla^intin 

in the suit is Inlar Singh son of Hamir 
Singh, one of the mortgagors. Ran bingn, 
the other mortgagor, is impleaded as de^ 
fendantS. The mortgage was for Rs. 1.3DU 
aebail, of which is as under; 

For payment to the previous Rs. P* 
mortgagees ■••^23 8 0 

Dae on bonds .••905 o 0 

Expenses in connexion with 

the execution of the deed 21 0 0 
The lands mortgaged with the excep¬ 
tion of two kanals wers already mortgaged 
to the previous mortgagees and were in 
their constructive possession through the 
mortgagors Hamir Singh and Ran Singh 
who were recorded as their non occupancy 
tenants. After giving the detail of the 
consideration the mortgage deed provides 

*^‘'mie°OTniitioa U that the prosant mortgagee 
will on payment o} Re. 413-8-0 to Gatta Kirpa 
S.!Lm'Bto Lala eto.,andKaaah> Ram mortgagees 
mentioned above i-o. after redemption from them 

take possession of 111 kanale and 18 

laud bearing khatas Nos. 7, 8, 9 and 11. ipe 
mortgagee has now bsen put ,n possession of the 
mmaining two kanals of land. When the mortgagee 
wXtake possession the income from the mort- 
J nrooertv and interest on the mortgage 
money Ihall cLnterbalanoe each other and the 
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mortsaaoo shall bo li able for the payment of 
frovormnont rovonuo. 'I’ill tbo tiino tho mortmgo 
remains in force the m )rlgaK'oo sliall havf power 
in respect of cuUiviiti .ii and cnttiiiL; and selling 
of the trees standing on t'm mortgaged land. 
Tbo redemption -shall bo oiT'otfd at the timo 
whoa tho mirtg.igo money without, intoresi sliall 
bo piid in a lump sum iu the mclilli of Ui. 

FromtUis provUion it is clear bliat pos¬ 
session over the land already urvler niort- 
gago was deferred and the morbg-igoo was 
eiupoweied to take possession by elVoct- 
ing rolemption on paying oil tlio prior 
mortgagees. Notliing appears to have 
been done by the mortgagoo till tlio you 
1915 whenan application was male to the 
Revenue Court seeking reJotnption. On 
28lhJaly 1915 the Revenue Court made an 
order for the reiomption of provions mort¬ 
gages. On 12bh August 1915 the patwari re¬ 
ported that redemption of mortgaged laud 
lOG kanals and 11 marlas together with 
shamilat land, liad been ejected and sugges¬ 
ted that mutation entry might be made ac¬ 
cordingly. An attested copy of the mu- 
tation entry in the mutation register has 
been filed by tho appallaots in this Court 
on which the counsel (o’- both the par¬ 
ties have relied. It shows a note below 
the report of the patwari to the fol- 

Under an order dated the 2Gbb -July 1915 
of the llU'OQue OlVioof. K-augra. 
awarded-to tho mortgagees on 3l8t \ 

the absence of the mortgagors after the land was 

levelled. 


Dated 31st July lOlG. 


(Sd.) Dayaram, 

Patwari. 


On the receipt of the report GangaRam, 
Assistant Collector, recorded the follow¬ 
ing order: . , 

“Today Basaata, mortgagee, is present. He 

testifies to the factum of mortgage. Hence the 
papers be laid on the appearance of the mortga- 

^ The next order is dated 2 l 9 t May 1916, 
by Sardar Ajit Singh Naib Tahsildar of 

^“The *^mortgagor3 ate not present. They re¬ 
frain from appearance. Orders will be passed m 
their presence.” • 

Then on 4th June 1916, the same Naib 
Tahsildar recorded the following order: 

‘‘The papers were laid today. Ran Singh who 
is identified by Amar Singh zaildar denies the 
mortgage. Proper orders will be passed in tho 
presence of the mortgagees. ^ 

The final order directing mutation of 
names was made by Sardar Wadhawa 
Sin^’h with powers of an Assistant Col¬ 
lector on 29th January 1917, in the fol¬ 
lowing words: 
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“The papers are l^id today. This alienation by 
mortgage is as old as 1900 when the Alienation 
of Land Act had not yet come irto force. The 
mortgaeors are Rajputs while the mortgagees are 
Brahmans. The alienation is excluded from the 
operation of the Land Alienation Act, the Act 
having come into force after it. Now t se mort¬ 
gagees have o-htained possession on the spot under 
orders of the revenue officer in a case as appears 
from the pat vari’s note in red ink Ran Singh, 
one of the mortgagors, is present. He is identified 
by Sundtr Singh, the son of the zaildar. Now, 
Rin Singh says that be does not deny the mort¬ 
gage and that he does not know if possession 
might have been awarded privately. This con¬ 
tention is absurd. Now this mutation entry is 
fit to b> sanctioned. What could the mortgagees 
do more than that they obtained possession 
through the bigh*=“r authorities. It is therefore 
ordered that mucatiou entry by virtue of mort¬ 
gage of the four entries plots, namely khatas 
Nos. 8,9, 11 and 12 measuring 106 kanals and 
11 marlas. together with a share in sbamilat be 
sancciooed in favour of Basanta and Natba in 
equal shares.” 

There appears to be a decrease ia the 
total area of the mortgaged land, but the 
reason for this decrease is not apparent 
from the record. The entries in the re¬ 
venue papers after the mutation entry go 
to show that the mortgagors Indar Singh 
and Ran Singli were non-occupanoy ten¬ 
ants of the mortgagees, and defendants 1 
and 2 Basanta and Nathu were recorded 
as mortgagees. On 7th November, defen¬ 
dants 1 and 2 served a notice on the plain¬ 
tiff and his uncle Ran Singh telling them 
not to give the produce or pay rent to 
anyone else. lathe same year they served 
a notice of ejectment on the plaintiff and 
defendant d. .Thereupon the present suit 
was instituted by the plaintiff for a decla- 
ration of right to the effect that the land 
106 kanals and 11 marlas with a share in 
shamilat, etc., etc., was not under mort¬ 
gage with defendants I and 2 and that the 
plaintiff and defendant 3 were in posses¬ 
sion thereof as owners and that they 
were not the tena!its-ab-will of defen- 
nints I and 2, etc., etc. The plaintiff 
made the following remarkable allegation 

in para. 2 of his plaint: 

“That defendants 1 and 2 being persons ua- 
•kuown to him had served a notice of ejectment 
on the plaintiS and defendant 3 on receipt of 
which they came to know that in the revenue 
papers the name of defendants 1 and 2 bad been 
entered as m.)rtgagees with possession.” 

The plaintiff totally denied having 
made any mortgage in favour of the de¬ 
fendants and alleged that the entry as to 
the mortgage in favour of the defendants 
was opposed to the provisions of the 
Punjab Land Alienation Act. The plain¬ 
tiff further alleged that even if a mort¬ 


gage was effected by his father and udc1 & 
in favour of the defendants it was with¬ 
out consideration and legal necessity and 
as DO effect was given to it for more than 
twelve years after the date of its execu¬ 
tion, it was not in any way binding or 
effective. He alleged the property to bo 
ancestral and inalienable. The suit waff 
resist.ed by the defendants upon various 
pleas alleging that the mortgage of 24th 
November 1899, was executed for good 
consideration and legal necessity and 
that they were in possession of the land 
in suit after having paid off the prior 
mortgagees. The right of the plaintiff 
to challenge the alienation was questioned 
and it was urged that the plaintiff aod de¬ 
fendant 3 occupied the position of occupan¬ 
cy tenants under the defendants and were 
liable to give the produce and the rent 
to them. They relied on the correct¬ 
ness of the entries in the revenue papers 
Limitation barring theclaim of the plain, 
tiff was also pleaded. The Court ol Grsb 
instance framed six issues the fourth of 
which was: 

“Wore the rights of the defendants time bar¬ 
red when mutation was effected.” 

The decision of this issue has been th& 
subject-matter of discussion before me ia 
this Court. The first Court holding thab 
Jhhakar or his sons, defendants 1 and 2,. 
having failed to make payment to the 
previous mortgagees within twelve years^ 
their rightsas mortgagees were barred by 
time and were extinguished according to 
S. 28, Lim. Act. It apparently held the 
proceedings relating to the redemption of 
the prior mortgages and the mutation en¬ 
tries as being ineffectual and nob of any 
use to the defendants. It accordingly 
decreed the claim of the plaintiff and 
granted him the declaratory relief prayed 
for. On appeal the lower appellate Court 
substantially agreed with the Court of 
first instance and upheld the decree 
passed by it. The defendants have there¬ 
fore preferred the present appeal. 

The lower appellate Court apparently 
was under the impression that the defen¬ 
dants could and ought tohave brought a 
suit for possession of the mortgaged land 
against their mortgagors within tvvolve 
years from the date of the mortgage and 
as they had not done so their rights had 
been extinguished. This is what the 
learned District Judge says in his judg¬ 
ment: 
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* The fact is that defendants 1 and 2 rralixcd 
in 1916 that, as against the plaintiffs, they had 
lost the right to obtain possession umlor the 
mortcago deed of 1899 owing to the oioration 
of Art. M*l, Lim. Act, and so proceeded, with somo 
astuteness only against the prior mortgagees who 
did not resist them. Had the revenue assistant 
made the present plaintiffs parties to the re¬ 
demption proceedings, tljcro is no doubt that 

the orders which ho 
did. The whole of those proceedings are of no 
eflcct as against the plaintiffs, who are entitled 
to resist any enforcement as against them hy 

defendanrs 1 and 2 of any rights based on the 
deed of 1899.” 

The learned .Tudge of the Court below 
in coming to this conclusion lias entirely 
ignored the provisions of the mortgage 
deed according to which tlie defondanls 
or tlieir iire.lecossor in title .Ililiakar 
could not have instituted a claim for 
possession agninsb the mortgagors, for 
according to the terms of the mortgage 
deed the mortgagee was to obtain posser- 
sion from the prior mortgagees by pay¬ 
ing off the debts due to them under their 
prior mortgages. This is wh‘»t actually 
defendants 1 and 2 did. They insti¬ 
tuted redemption proceedings in the 
Kevenue Court and obtained possession 
through it by paying off the prior mort¬ 
gages. It is idle to contend that the 
right of the defendants to claim redemp¬ 
tion after the lapse of 12 years from 
the date of the mortgage was barred by 
time. I am relieved of the necessity of 
recording any elaborate argument in 
favour of this conclusion, as I find that 
the precise question came for decision in 
the case of Budha v. Mulraj (l) and 
was decided in a well considered judg¬ 
ment by Shadi Tial, J. After considering 
the facts and arguments of that case 
which were almost similar to those of 

the present case the learned Judge held 
as fo! lows: 

in any case I nm not prepared to concur in 
the proposittoD that the puione mortgagee is 
bound to file a suit for possession within 12 years 
from the date of his mortgage, even where the 
property is not in the possession of the mortga¬ 
gor but is in the possession of tbo prior mort- 
pgee. It seems to mo that a suit of that kind, 
If filed before the redemption of the prior mort- 
fjago, is bound to be dismis-«ed as against the 
mortgagor on the ground that he is not in pos- 
sessi >n of the property, and as against the prior 
mortgagee on the simple plea that the mortgage 
in his favour has not yet been redeemed. Art. 136 

t distinctly contemplates that the possession is 
with the mortgagor, and that the mortgagee is 
autitled to hold the property as agnin'it the 
latter. I do not think that the aforesaid article 
has any application to a case of this kind.” 

(1) U9191 48 I.C. 916. 
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T need not say anything further on the 
point as the passage above quoted goes to 
the full extent in dist.osing of the argu. 
ments ad.lressed to moon l.eh-ilf of the 
appellants. The learned Judge goes on 
to consider and discuss the iulin<»s 
Narain Shi<jh v. Shinihhu (2) and Oka- 
nat/a v. Pandit Vhhajju td) and 

gives reasons in support of liis decision 
which fully apply to the facts of the 
present cose. 

Dr. Nind Lai has relied on the decision 
oi Nidhirmn Iian>1opadhaya v. Snrhesaur 
Bifiwas (d). Tliat was a ca-e wliere a 
prior mortgagee sued on his mortgage 
witdiout making the seetuid mortgagee a 
party and in execution of the demt'e ob¬ 
tained by him purchased the proiierty 
himself and subsequently the second 
mortgagee sued on his mortgage without 
making the prior mortgagee a [larty and 
purchased the property in execution of 
his decree. The second mortgigee then 
brought a suit for redemption of the 
prior mortgage. The mortgage in favour 
of the plaintiff being simple to an ordi¬ 
nary suit for sale under it. Art. 132, 
Sch. 2, Lim. Act, would have applied. 
One of the questions raised in the case 
was tiiat as the second mortgagee had 
not been made a party to the suit of the 
prior mortgagee his rights to redeem 
were left intact and that he was entitled 
to redeem within the period provided by 
Art..148 or at any rate within 12 years 
from the date of purchase under the 
decree obtained on the second mortgage 
under Art. 134. In the special circum¬ 
stances of that case it was held that the 
second mortgagee could enforce his rights 
as such by suit against the prior mort¬ 
gagee as purchaser only within the period 
of 12 years from the due date of his own 
mortgage as provided in Art. 132, Sch. 2, 
Lim. Act and he could not claim benefit 
of a fresh period of limitation running 
in his favour from the date of his pur¬ 
chase and that a suit brought by him to 
redeem the prior mortgagee purchaser 
more than 12 years after the due date of 
his mortgage was barrel by Art. 132, 
Lirn. Act. 

The facts of that case were essentially 
different from those of the present case 
and tlie equities applicable to the prior 
mortgagee and to the puisne morb. 

(2) U87G-771 4 I.A. 15 {P-C.)"; ~ 

(3) tl894l 38 P.R 1H94. 

(4) L19101 14 O.W.N. 439. 
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gagee who had respectively brought suits 
under their mortgages without implead¬ 
ing each other, were quite different 
from those applicable to this case. I 
therefore hold that this ruling has not 
much bearing on the question of limita¬ 
tion raised in this case. Moreover it is 
■not quite easy to follow the process of 
reasoning which led the Calcutta Judges 
to hold that Art. 143 did not apply to 
the suit which was esssntially a suit for 
redemption and which according to the 
ruling of that Court the plaintiff was 
competent to maintain. Defendants 1 
and 2 in this case however managed to 
obtain redemption and possession of the 
mortgaged property without having the 
necessity of instituting a suit for redemp¬ 
tion and the question whether Art 148 
did or did not apply never arose. I must 
therefore hold that the right of the 
defendants to obtain possession under 
the mortgage in their favour was ip no 
way extinguished and they had full right 
bo obtain possession within 12 years 
from the date of the redemption of the 
prior mortgages. In this view both the 
Courts below were wrong in holding bo 
the contrary. Their judgments and de¬ 
crees must therefore be set aside. 

The next question which arises for 
decision is whether having set aside the 
decisions of the Courts below on this 
preliminary point I should dismiss the 
suit of the plaintiff or I should remand 
the case to the lower appellate Court for 
the decision of the question whether the 
plaintiff is entitled to claim a declara¬ 
tion that the mortgage deed in favour of 
the defendants 1 and 2 is null and void 
for jhe reason that it was made without 
consideration and legal necessity and 
purported to alienate ancestral agricul¬ 
tural land. As regards the last ground 
it may at ance be remarked that the 
alienation in question having been made 
prior to the coming into force of the 
Punjab Land Alienation Act is not affec¬ 
ted by its provisions. As regards the 
question of want of consideration and 
legal necessity I am of opinion that it 
cannot arise under the circumstances of 
the case and need not be considered and 
decided in this suit. Moreover I am of 
opinion that although there was an alle¬ 
gation in the plaint that the land aliena¬ 
ted was ancestral and agricultural and 
that there was no consideration and 
legal necessity yet the declaration claimed 
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by the plaintiff did not embrace the ques¬ 
tion that the mortgage was opposed to 
cusfcom or the tjand AHonation Act. If I 
were to remand the case for the decision 
of the points above indicated I am afraid 
the nature of the suit will be altered. 
It will bo open to the plaintiff to contest 
the alienation by a properly framed suit 
if within time and nob barred by any 
rule of law. I therefore allow the appeal 
set aside the decrees of the Courts 
and dismiss the suit of the plaintiff 

with costs in all the Courts. 

r.m./r.k. Appeal accepted, 
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WiLBERFORCE, J. 

Kartar Plaintiff—Appellant. 

Balia and oifters— Defendants—Bes- 

pondents, 

Second Appeal No. 2143 of 1918, De¬ 
cided on 6bh November 1019, against 
decree of Addl. Judge, tfoshiarpur, /- 
11th April 1913 

(a) Landlord and Tenant—Shamilat—Ura 

zing right.-Land in excess of 
—Proprietor can use excess land for bis pur 

poses. 

In ca?os where the area of shamilat land over 
which the grazing rights extend, is larger than 
that required by the persons with those rights, 
the proprietor of the shamilat may use the 
excess lands for his own purposes: .31 Cal. 603, 
(P. C\); 13 I C. 716; 14 I,C. 6G; (1389) 119 P. B, 
1889 and (1831) 100 P. B. 1881, Foil. 

tP 609 C 21 

(b) Civil P. C. (1908), O. 22—Legal repre¬ 
sentatives not brought on record through 
bona fide mistake in copy of judgment 0.22 
will not apply—It is also sufficient ground 
for extending limitation. 

The provisions of O. 2-2 do not apply where 
through a bona 6de mistake in the copy of the 
judgment, the legal representative of a deceased 
party, though brought on the record in the ap¬ 
pellate Court, are not brought on the record of 
second appeal but even if O. 22 did apply, there 
would be ground for extending the period of 
limitation. fP 509 C 1] 

Sunder Das —for Appellant. 

Fakir Chand —for Respondents. 

Judgment. —In this case there is a 
preliminary objection that the appeal 
had abated; two of the defendants. 
Ishar Singh and Amir Singh, died during 
the pendency of the appeal in the lower 
Appellate Court. Their legal represen¬ 
tatives were*brought on to the record by 
that Court but by a mistake these legal 
representatives were not made respond¬ 
ents in this Court and it was not till 
some nine months after the institution 
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of tho appeal tiiat an application was 
made for tho roctilication of this error. 
Tho error wasiluo toamistakointhejiulg- 
ment on tho part of tlio copyin}* depart¬ 
ment whicli did not show iho names of 
the legal roprosentatives, although they 
liad long boon hi ought on to the record. 

It is urged for tlie respondents that tho 
appeal has therefore abated as the legal 
representatives were not on tho record in 
this Court, Init I do not consider that the 
provisions of O. 22, Civil P. C., apply to 
^bhese circumstances. If they did apply, 
the mistake being a bona fide one, there 
would bo suthcient ground for extending 
.the period of limitation. 

The plaintiff in this case, who is the 
proprieior of a large area of shamilat 
land, brought a suit for a ^lerpetual in¬ 
junction against adna maliks and other 
tenants of the village that they should 
be prohibited from grazing their cattle 
except on a small area of 198 kanals 13 
marlas which he considered sufficient for 
their use. The first Court held that the 
whole shamilat of 2,126 kanals was ex¬ 
cessive for tlie requirements of the de¬ 
fendants and after issuing a commission 
for inquiry as to the suitable area to be 
set aside, granted the plaintiff an injunc¬ 
tion except with regal'd to an area of 
648 kanals plus 92 kanals and some other 
rights which it is unnecessary to mention. 
Against tliis decision the defendants ap¬ 
pealed and the learned District Judge, 
after a discussion of the law on the sub¬ 
ject, held that the plaintiff’ was not en¬ 
titled to restrict the exercise by tlie de¬ 
fendants o£ their grazing rights to any 
particular portion of the 2,126 kanals. 
He therefore dismissed the suit. 

Against this decision a second appeal 
has been preferred and it is mainly argued 
on tho contentions that the District 
Judge has made a mistake of fact in con¬ 
sidering that the defendants are adna 
maliks of this land, and has also made a 
mistake in law in considering that in 
such cases a proprietor is not competent to 
use for his own purposes a part of land 
over which grazing rights have been 
given, if that land is in excess of the re¬ 
quirements of the persons who have those 
rights, rt is clear that the District 
Judge was in error in staging the defend¬ 
ants to he tlie adna maliks of the land in 
suit. They are adna maliks of the other 
land in the village, but plaintiff is the 
sole proprietor of the land in suit and 


(Wilberforoo, J.) Lahore 509 

the defendants have only tho grazing 
rights tlierein and also the right to cut 
wood for thoir own purposes. These 
facts are admitted by counsel for both 
parties before me. Tho only ‘(luestion 
therefore iswhetlier the plaintiff is en¬ 
titled to restrnin tho defendants from 
the user of the wholo area. It is clear 
that in cases whore the area over which 
grazing rights extend is larger than that 
required by the persons witli those rights 
a proprietor may use the excess for bis 
own puri^oses. The defendants cannot 
prevent liim from developing any excess 
area and using it to its best purposes. 
This has been laid down in many judg¬ 
ments such as Bhola Nath Nundi v. 
^xdnapore Zaviindari Co. (1), Ilansruj 
V. Narain Chand (z), Gurditta v. Dherit 
(3), }Ii7'a V. Nathii (4) and Nagina v. 
Baggii (5). Counsel for the respondents 
does not seriously contest this view but 
raises other objections against the deci¬ 
sion of the first Court which will have 
to be dealt with by the lower appellate 
Court. He contends that it is not 
shown that the area allotted will give 
the defendants the ample grazing which 
they have enjoyed hitherto especially in 
the seasons of drought. It is also possi¬ 
ble, he argues, that owing to improve¬ 
ments in cultivation the number of cattle 
of the defendants may increase. As for 
the rights in the wood to which defend¬ 
ants have been accustomed, he urges that 
in a restricted area, even if the wood is 
sufficient at first, the growth in future 
will be rendered precarious owing to the 
number of cattle in a small area. All 
these arguments will have to he consi¬ 
dered by tho lower appellate Court in 
hearing the appeal on the merits. 1 
accept this appeal and remand the case 
under O. 41, R. 23, Civil P- C., for deci¬ 
sion of the other grounds of appeal. 
Costs to be costs in the cause. 

r.m./r.K. Appeal accepted. 

(1) [19041 31 Cal. 603=31 I. A. 75=8 Sar. 611 
(P. C.) 

(2) [19121 8G P. R. 191=113 I. C. 71C. 

(3) [19121 14 I. 0. 562. 

(41 [18891 119 P. R. 1889. 

(5) [1881] 100 P. B. 1881. 


510 Lahore Kanshe Ram v. Tagra (Pefcman. J.) 


A I R. 1920 Lahore 510 

Petman, J. 

Kanshi Ham and others —Appellants- 

V. 

Tagra —Respon lent. 

Second Appeal No. 504 of 1919, Decid¬ 
ed on 13th May 1919, from decree of 
Dist. Tndge, Ferozepore, D/- 20-1119l». 

(a) Cjvii P C, (1908), S. 47—Decree held 
absolute and not conditional and plaintiff s 
remedy is by execution and not by suit—De¬ 
cree, Construction. 

Plaintiffs sued to recover from the defendant 
possession of the property in dispute which had 
previously been decreed to bitn in accord »nc3 
with a compromise which was to the effect: 
“that the defendant should remain in possession 
for three years, that he should pay four anuas a 
month to the plaintiffs and perform service, 
that if he failed to pay or render service the 
plaintiffs would be entitled to take pcssession 
befoie the expiry of the three years, otherwise 
the plaintiffs could obtain poisession by execu* 
tion of the decree 

Held: that the decreo was not a conditional de¬ 
cree but an absolute one, that the remedy of the 
plaintiffs was by execution of the decree obtained 
by them and that the suit was consequently 
barred. 

Held also: that even if the decree be regarded 
as conditional the plaintiffs can sue on the origi¬ 
nal cause of action and not on the decr e. 
93 P. £i 1879 {F.B ), 57 P.H. 1833; IC P. R. 1893 
and 100 P.-R. 190 ), Ref. [P. 5l0 C 21 

(b) Practice—Decree—Conditional decree 
—Meaning explained—Decree, Construction. 

A conditional decree is one in which it pro¬ 
vided that the decree-bolder will b? entitled to 
the relief granted only on the condition of his 
doing soinothiug. The simplest example of such 
a decree is oue granting pos ession of property on 
payment of a certain sum of money. I.P 511 C ll 

D. C. Haiti —for Appellants. 

Judgment —The facts of this case 
briefly are that in 1910 the appellants, 
or (the) their predecssors instituted 
a suit for recovery of the property now 
in dispute on the allegation that in 1908 
they had obtained a decree conditional 
on the payment of Rs. 30 which sum had 
been paid an 1 possession obtained but 
forcible possession had ngain been taken 
by the defendant. This suit was com- 
promised on the following terms: that 
the defendant should remain in possession 
for three years, that he should pay four 
annas a month to the plaintiffs and per¬ 
form service, that if he failed to pay or 
render service tlie plaintiffs would be en¬ 
titled to take possession before the expiry 
of the three years, otherwise the plain¬ 
tiffs could obtain possession by execution 
of the decree. A decree was passed on 
15th March 1910. in accordance witli the 
compromise. On 4bh March 1913, the 


plaintiffs instituted the suit out of which 
the present appeal arises. In their plaint 
the plaintiffs set out the facts of the 
compromise and decree and allege that 
the three years had expired but that the 
defandants*refuse to vacate and have not 
paid rent. They prayed for arrears of 
rent and for possession stating that the 
cause of action arose on 155h March 1913, 
that is, the date of the expiry of the 
threo years. The Munsif dismissed the 
suit on the ground that the decree itself 
provided for possession being taken by 
execution, that the decree became abso¬ 
lute on 15th March 1913, that the remedy 
of the plaintiffs had been by execution of 
the decree within three years of that 
date and that no fresh suit would lie. The 
lower appellate Court dismissed the ap¬ 
peal for similar reasons but, laying empha¬ 
sis on the point that as the decree ex¬ 
pressly provided that possession was to 
be obtained by execution that was the 
only course open. 

^'or the appellants it is argued that the 
plaintiffs had the right to sue on the 
determination of the tenancy whether 
the same be regarded as created by the 
decree or by agreement, that the provi¬ 
sions in the compromise and decree rela¬ 
ting to the recovery of possession by 
execution was merely explanatory and so 
as to make it very clear that another 
suit would not be necessary, that the de¬ 
cree was a conditional one, that both the 
lower Courts had misapplied the judg¬ 
ment in 16 P. H. 1893, and that the ap¬ 
pellants had a fresh cause of action on 
the termination of the tenancy on 15bh 
March i913. In support of these argu¬ 
ments reliance is placed on 93 P. H. 1879 
(P. B.) and 100 P. R. 1909. In my opi¬ 
nion this appeal cannot succeed. It is 
clear that the suit was based on the d 0 > 
cree of 19i0 and nob on the original 
cause of action. No other cause of action 
was alleged. The decree of 1910 is nob a 
conditional one. It was absolute from 
the date of the decree and not from 15th 
March 1913. As held bv the lower Courts 
the decisions relied on for the appellants 
do not helpthem and, on thacontrary, are 
against them. The leading case on the 
point is the Full Bench decision, 93 P. iJ. 
1879, which has been referred to and fol¬ 
lowed by tlie Chief Court in more recent 
decisions. The matter is there fully ex¬ 
plained and dealt with. Tn my opinion a 
conditioual decree is one in which it is 
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provided that the dooreo-holdor will bo 
entitled to the relief i;rantod only on the 
condition of his doinj* Boinethinj’. Tho 
simplest example of such a decree is ono 
j«rantin^ possession of property on pay¬ 
ment of a certain sum of money. In 93 
P. R. 1879 it was held that a conditional 
decree which is silent as to the conse¬ 
quences of an omission to satisfy t!ie con¬ 
dition leaves it in tho option of tho de¬ 
cree-holder to fuUil the condition, that if 
ho does so he may take tho benclit of tho 
decree and that if he omits to do so he 
shall not have the benotit of it but at the 
same time shall not be prejudice 1 by the 
omission and that therefore he was com¬ 
petent to institute a fresh suit. 

In the present case possession was de- 
ferred and in the meantime rent was to 
be paid and services rendered. This does 
nob render the decree a conditional one. 
Even if for the sake of argument, the de- 
cree bo regarded as conditional the plain¬ 
tiffs can sue only on the original cause cf 
action and not on the decree Ram Sitigh 
V. Nodh Singh(l), Devaxingh v.IIarnam 
Singh (2) Hafiz Bahaiiddin v. Fatteh 
Ribi (3) and Shamir v Ladha Singh (4) 
and this has nob been done. Finally it is 
Tirged that the area sued for now exceeds 
the area, which formed the subject of the 
decree of 1910, that such excess was not 
governed by the decree of 1910 and the 
lower appellate Court should have allow- 
ed the appellants to amend their plaint. 
In my opinion the lower appellate Court 
aotei rightly in refusing the application 
at that stage, nor, as pointed out by him, 
could such amendment avail, as the suit 
was based on the previous decree and no 
facts were alleged with respect to the 
excess area on which the decree could be 
given. I hold that the suit is barred. The 
remedy of the plaintiffs was by execu¬ 
tion of the decree obtained by them. I 
therefore dismiss the appeal with costs 
throughout. 

n.M,/K.K.___ Appeal dismissed. 

"(l) L18701 93 r- R* 1879. 

(2; 1188:^1 57 P. R. 1833. 

(3) U8031 16 P. R. 1893. 

(4) L1909] 100 P. R. 1909. _ 
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DUNDAS, J. 

hahhmi Das —Convict—Petitioner, 

V. 

Fmperoi —Opposite Party. 

Criminal Pevn. No. 358 of 1919, De. 
cidod on lOtb May 1919, 
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Penal Code fI860), S. 441 — Decree-holder 
entering premisesof third person without any 
right to do so to ottoch property of judgment* 
debtor—His act comes within S. 441. 

Wlioro, «itli a view to attach the property of 
his judpment-dfbtor, a decree-holder enters tho 
promises of a third person without having .any 
right to do so, his act amounts to an inv ision of 
tho privacy of that person which would neces¬ 
sarily catjse great annoyance, n?id comes within 
the dofiDitioii of S. 411, Ponal Code, oven though 
his primary object may not bavo been to cause 
annoyance, ns ho should 1 o deemed to have in* 
tended tho uatural conse'picuces of his Act- 
(1906) 12 V Ji. 1‘JOG. lid. on., 42 I. ('■ lOCG, 
FoH.\ 35 1. C. 516, Did. LP 612 C U 

Nand Lai —for Petitioner. 

Judgment. —One Lai Lakhmi Das of 
Pari Darwaxa, Jliolum l^i&trict, had a 
money-decree against one Amir Khan 
of the same place On 25th December 
1917 he has been found to have entered 
the enclosed yard of one Dhuman Khan, 
son-in-law of Amir Khan, in order to 
seize and attach certain goats the pro¬ 
perty of Amir Khan. On this finding 
of fact the Magistrate had convicted him 
of criminal trespass under S. 448, I.P. C., 
and the conviction has been upheld hy 
the Sessions Judge. Laklimi Das applies 
for revision of this order and a number 
of authorities have been quoted to me in 
support of his contention that hisacb 
does not amount to a criminal otlence. 
Criminal trespass is defined in S. 441, 
I. P. C. and the definition is as follows. 

“Whover enters into or upon property in the 
possession of another with intent to commit an 
oSence or to iutiniidato. insult, or annoy any 
person in posse.ssion of such property ... is said 
to commit'criminal trespass.” 

The first case quoted is Bhikain Singh 
V. Em2>eror (1). In this ctse the decree- 
holder seized cattle belonging to the 
judgment-debtor from the house of a 
third party. It was held that lie was 
not guilty of criminal trespass in the 
house of that third party. The order is 
very brief and does not give any details 
of the facts, but no doubt, supports the 
contention of the applicant. The next 
case Akshoy Singh v.. Rameswar Singh 
(2) is only to the point, in that it lays 
down that if a person enters on land in 
the possession of another in the exercise 
of a bona fide claim of right without in¬ 
tention of annoying the person in posses¬ 
sion he cannot be convicted of criminal 
trespass. This however was a boundary 
dispute. In Meajan v. Sharafatallah 

(1) 119171 4 ■ I. CrToOG. 

(2) [1916J 43 Cftl. 1143=85 I. C. 515. 
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Khan (3) it is pointed out that to con¬ 
stitute criminal trespass as distinguished 
from a civil trespass there must be an 
intention by the trespasser to cause an¬ 
noyance. in Alladitia v- Empress (^) 
it is remarked that to constitute the 
offence of criminal trespass it must be 
proved that some criminal intent ^vas 
present in the mind of the accused and 
it does not at all follow that because an 
act is unlawful and is one that the civil 
law will restrain or for which it will 
compensate the injured party in damages 
that it is necessarily criminal. 

In Ram Sara^i v. Emperor (5) the 
conclusion was arrived at that the fact 
that the primary intention of the ac¬ 
cused is to assert a bona fide claim to pro¬ 
perty does not necessarily justify an act 
by him which he knows or must bo as¬ 
sumed to know to be likely to intimidate 
insult or annoy the person in possession. 
In the'body of the judgment a remark is 
made that it is no violence to the langu¬ 
age of the section to hold that a man 
shall intend the natural consequences of 
bis act. Now in this case it is clear that 
neither the bailiff nor the applicant had 
any right to enter the enclosed yard of 
Dhuman Khan and that as a matter of 
fact they must have known that, under 
the circumstances, the act was a decided 
invasion of the privacy of his household 
which would necessarily cause him great 
annoyance. The Magistrate and the 
learned Sessions Judge are of one opinion 
on this question of fact. Although there¬ 
fore a desire to cause annoyance to 
Dhuman Khan may nob have been the 
primary object of Lala Ijakhnn Das he 
seems to have been in fact guilty of an 
act which comes within the definition of 


S. 441, I. P. C., and there is therefore no 
ground for interference in revision. 

R.M /B.K. Petition dismissed. 


( 3 ) 1 

1912] 

1 17 I, C. 415. 

(4) 1 

1882' 

1 29 P. R. 1882 Cr. 

(6) 1 

19001 

1 12 P. R. 1906 Cr. (F. B ). 
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Rattigan, C. J. and Martineau, J. 

Daulat Ram —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 535 of 1919, Deci¬ 
ded on 3rd December 1919, from theorder 
of Sess. J., Amritsar, D/- 31st July 1919. 

(«) Evidence Act (1872), S. 54—Previous 
bad character is not irrelevant when evidence 


relating to it is not given for purpose of 
showing that accused was of bad character. 

The fa t that the accused had a bad character 
is not irrelevent under S. 54, Evidence Act- 
when the evidence relating to it is not given for 
the purpose of showing that accused was of a bad 
character and 'was therefore likely to commit 
offences of the kind of which he has been con¬ 
victed. LP514 C ll 

(b) Evidence Act (1872), S 167 —Sufficient 
evidence to justify decision—Improper ad¬ 
mission of evidence is no ground for new 
trial. 

Under S. 1G7, Evidence Act the improper 
admission of evidence is no ground for a 
trial if it appears to the Court before which such 
objection is raised that independently of the 
evidence objected to and admitted_ there was 
sufficient evidence to justify the decision 

Ll* 5u 0 n 

(c) Penal Code (I860). Ss. 302 and 369 — 
Kidnapping part of transaction leading to 
murder—Separate conviction under S. 369 
cannot be maintained. 

Where the offence of kidnapping is in fact part 
of the transaction which led to the murder and 
that separate conviction and sentence under 
S. 369,1. P. C., cannot be maintained LP 51^ ^ 2l 

(d) Criminal P- C. (1898), S. 164—Confes¬ 
sion held to be voluntary and truthful. 

Where the Magistrate in whose presence the 
confession was made was called as a witness and 
sworn that the statements made before him were 
made freely, that the accused willingly signed the 
statements when drawn up, that at the time the 
confession was made no police man was present,, 
that the handcuffs upon the accused were remov¬ 
ed and tba^ he told the accused that be was a 
Magistrate and that only the truth should be 
stated: 

Held-, that tbo confession made by the appel¬ 
lant was not otherwise than voluntary and 

truthful. iP 513 C 2] 

Fakir Chand —for Appellant. 

Mul Chand —for Crown. 

Rattigan, C. J. —The appellant is a 
youth named Daulat Bam, Khatri of 
Mauza Gagu "Mai and his age, according to 
the Sessions Judge and the Assessors, is 
about 18 years, though he described him¬ 
self as a hoy of sixteen. He has been 
convicted by the Sessions Judge, agreeing 
with the unanimous opiniop of the Asses¬ 
sors, of having on 5th June’Tl910 kidnap¬ 
ped one Gija, a Jat boy of five 3 ’ears of 
age with the intention of robbing him of 
his ornaments, and of having thereafter 
done the said child to death by throttling 
him and throwing the corpse intoa kaeba 
well. For the first offence he has been 
sentenced to five years’ rigorous impri¬ 
sonment and a fine of Rs. 100 and for 
the latter offence to transportation for 
life, the order of the Sessions Judge pro¬ 
viding that the sentences were to run 
concurrently. He has appealed from his 
conviction and sentences to this Court 
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and vee have heard his Vakil Mi*. Fakir 
Chand at length on his belialf. 

The case for tlie prosecution is hriofly 
as follows;—Daulat Ram thougli the son 
of a well to do village bania, had for 
some time past been in need of money to 
enable him to gamble and was unable to 
obtain the money from his father Ram 
Kishen who bad more or less publicly 
disovvned his son by issuing a general 
proclamation in the village, the terms of 
which are set forth in the vernacular at 
p. 3, of the printed book (Ex. P. D ). 
About midday on 5th Jnne Daulat Ram 
met the child Gija playing about in the 
village and saw that the boy was wear¬ 
ing certain silver and gold ornaments, 
namely, a silver basli, Ex. P-3, a gold 
tikka Ex. P-1 and a pair of silver karras 
Ex. P-2. In order to obtain possession 
of these ornaments Daulat Ram who was 
driving his cattle out for grazing took the 
child out of the village towards the tank 
known as kacha talab and shortly after¬ 
wards robbed the child of those orna¬ 
ments and then strangled him and threw 
his body into the kacha talab. He then 
returned to his house for his food and 
finding his parents out, took the orna¬ 
ments and him them in a bundle of chaff 
which was lying in the haveli, next door 
to his father’s house, in which he appa¬ 
rently lived at the time. Towards even¬ 
ing the mother of the child, Mt. Basant 
Kaur P. W. 6, became anxious and report¬ 
ed thedisappearance of the boy to the Zail- 
dar Jowanda Singh P. W. 7 who caused 
a proclamation to be made in the village 
by beat of drum. Search parties went 
out to examine the neighbouring wells 
and after a little while a boy named 
Barkat P. W. 3, who heard the procla¬ 
mation informed Hari Singh P. W. 2 that 
he had that morning seen Daulat Ram 
and Gija going out together towards the 
tank. The zaildar was duly informed 
and proceeded with tho party to the tank 
where the corpse was found but without 
any ornaments upon it. Hari Singh and 
Mula Singh lambardar were sent to the 
police thana to make a report and after 
their departure Miran Baksh P. W, 4 in¬ 
formed the zaildar that he had seen 
Daulat Ram and the deceased boy together 
under a pipal tree which is some 3 or 4 
karams from the tank. He further stated 
that at the time when he saw them the 
boy was wearing the ornaments above 

described. The police arrived in due 

% 


course at the village and commenced in¬ 
vestigation and on tho following ilay 
Daulat Ram informed the zaildar and the 
police that he would give up the orna¬ 
ments which he had taken off Gija’s body. 
He took tho party to his haveli and from 
it produced the five ornaments, Exs. V. 1 
to P. 5. Of these Exs. P. 4 and P. 5 
were ornaments belonging to one Mt. 
Hussaini P. \V. 15 who states that they 
were taken from her liouse during her 
absence but that she cannot say by wl>om. 
On the Bill June Daulat Ram made a full 
and detailed confession of the crime to 
Rai Sahib Mahant Raghbir Singb, Hono¬ 
rary Magistrate, 1st Class, but this con¬ 
fession was retracted before the Commit¬ 
ting Magistrate on 4th July 1919 and both 
before the Commiting Magistrate and 
the Sessions Judge Daulat Ram has asser¬ 
ted bis entire ignorance of the cause of 
Gija’s death and has ascribed bis confes¬ 
sion to pressure brought upon him by 
the police. Mr. Fakir Chand has criti¬ 
cised the evidence of the witnesses foi^ 
the prosecution as has laid special stres^ 
on the admitted fact that Ram Kisheg^l 
father of the appellant had at variou^ 
times taken out execution of decreed 
against the relatives of the boy Barkat 
and the witness Miran Bakhsh. He has 
argued that this fact taints the evidence 
of these two important witnesses and 
suggests that enmity is at the bottom of 
the charge brought against his client. 

We are unable to agree with the learn¬ 
ed vakil as wo can find nothing in the 
transactions referred to, to warrant the 
inference that the witnesses would deli¬ 
berately purjure themselves to tho ex¬ 
tent of swearing aw'ay a youngman's life 
simply because some more or less distant 
collaterals of theirs had been indebted to 
Ram Kishen and had had attachments of 
their properties made by their creditor. 
Nor can we agree that the confession 
made by the appellant was otherwise 
than voluntary and truthful The Magis¬ 
trate in whose presence it was made has 
been called as a witness and has sworn 
that the statements made before him 
were made freely and that Daulat Ram 
willingly signed the statements when 
drawn up. He further states that at the 
time the confession was made no police¬ 
man was present, that the handcuffs upon 
the accused were removed and that he 
told the accused that he was a Magistrate 
and that only the truth should be stated. 
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The evidence relating to the discovery 
of the ornaments and to their pro'Iuction 
by the appellant is exceedingly strong 
and we see no reason whatever for dis¬ 
crediting the statements of the Sab- 
Inspector Mangal Singh; Zaildar Jowand 
Singh; Lambavdar Mula Singh; Patwari 
Sohan Lai; and the Head Constable Ram 
Ohand upon this point. It is impossible 
to believe that all these persons would 
combine in a conspiracy against Ram 

Kishen and his son Daulab Ram. 

Finally Mr. Fakir Chand contended 
ithab evidence as to the bad character of 
iDaulab Ram had been admitted by the 
Sessions Judge; that such evidence was 

inadmissible under S. 54, ^ 

Act and that its admission vitiated the 

whole trial. Under S.; 167, Evidence 
Act the improper admission of evidence 
is no ground for a new trial if it appears 
to the Court before which such objection 
is raised that independently of tbe evi¬ 
dence objected to and admitted there was 
sufficient evidence to justify the decision. 
In the present case even if we elimi¬ 
nate all reference to the gambling habits 
and iirevious bad conduct of the appel¬ 
lant there would be ample evidence 
to justify his conviction. It has been 
proved that the deceased boy was last 
seen alive in his company and that it was 
he who produced from his own haveli 
ornaments which were undoubtedly worn 
by the child shortly before his death. In 
addition we have the (act that he made a 
full confession of his guilt voluntarily 
and without anv inducement before an 
experienced Magistrate of the First Class 
But as regards the evidence to which 
objection is now- taken, w-e accept Mr. 
Mul Chand's explanation that this evi¬ 
dence was given nob lor the purpose of 
showing that Daalat Ram was a bad 
character and was therefore likely to 
commit offences of the kind of which he 
has been convicted, bub rather to prove 
that Daulat Ram was in straitened cir¬ 
cumstances and needed money for his 
gambling transactions, money which 
he could nob obtain from his father. 
Mr. Fakir Chand urged that a brutal 
and callous murder of this description 
could nob be committed by a Ivliatri 
youth such as Daulat Ram, but we find 
that one of the assessors Lala Har Dial 
is a Khatri and that ho saw no inherent 
improbability in tbe charge made against 
Daulab Ram. 


Jagiri Mal 

Notice was issued by this Court to tho 
appellant to show cause why the sentence 
of transportation for life should nob be 
enhanced to a sentence of death. The 
crime was cold-blooded, premeditated and 
treacherous and the motive for it was the 
sordid desire to obtain the boy’s orna¬ 
ments. A murder of this kind would 
ordinarily be adequate by punished only 
by the capital sentence but in the present 
case we have the fact that the appellant 
is a young man whose age certainly o®a 
not exceed 18 and may possibly be even 
less. The Sessions Judge has refrained 
from passing a sentence of death upon 
him and in the circumstances we do nob 
feel called upon to interfere. On the 
other hand we do not consider it neces¬ 
sary to maintain the conviction and sen¬ 
tences under S. 369, I. P- G- Tb® so 
called offence of kidnapping though tech¬ 
nically established was in fact part of the 
transaction which led to the murder o 
the boy and the punishment of transpor¬ 
tation for life will be sufficient to coyer 
every act done bv the appellant with the 
object of killing his unfortunate victim 
and robbing him of his valuables We 
accordingly so far accept the appeal as to 
set aside the conviction and sentence 
under S. 369. I. P. C., bub in all other 
respects the appeal is rejected and the 
sentence of transportation for life for the 
offence under S. 302. I. P. C.. is mainbain- 

R M /b.K. Appeal partly accepted. 
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Leslie Jones and Wilderforce, JJ. 

iUL Sujan Devi —Uaintiff Appel¬ 
lant. 

V. 

Jagiri Mal and others Defendants 

Respondents. ..rvte 

First Civil Appeal No. 3o4 of 191b, 

Decided on 13th October 1920, from 

decree of Senior Sub-Judge, Sialkot, 

D/- 29th October 1915. . 

(a) Hindu Law—Succession—Female heira 

enunciated. , i «« 

Under the Hioda law the only females en 

titled to inherit are the widow, the daughter, 

the mother, the father’s mother and the at er 

father-smother. u .I 

(b) Hindu Law — Succession — Brother • 

daughter is not heritable bandhu. , 

A brother’s daughter is not a 
rights of inheritance: S All. -ISl 5 AU. 

All. 1S7; 23 All. 307; 16 Cd. 367; 34 I- O- W'O. 
Foil.-. 63 1. C. 815, not Foil. [P 51*' “ « 
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(c) Limitation Act (1908), Art. 118 Plnin- 
tifl proving want of knowledge of adoption 
—Defendant must clearly prove that plain¬ 
tiff must have known of adoption at parti¬ 
cular date. 

Where in a suit for adoclaration that a cortiain 
alleged adoption never took place the plaiutiff 
has given priina facie evidouco of his want of 
knowledge of the fact of adoption, it is for the 
defendant to show in the clearest possible way 
that the fact of the alleged adoption must have 
come to the plaintiff's knowledge at a particular 
date when limitation began to run under 
Art. US. tP515Cn 

Hoshan Tml and G. ^athur for ^ 
Appollant. 

Tek Ghand and Tirath Ram—(or Res¬ 
pondents. 

Judgment. —The following pedigree 
table will illustrate the case; 

Faqir Uaksh 


Hani Tlam=Mt. TVIalan Iwala Singh 

(widow) Defendant *2 I 

\ ' 

Jagiri Mai (alleged Mt- Sujan Devi 

adopted son) Defen- (daughter, riamtifi) 

daot 1 

Mt. Sujan Devi sued for a declaration 
that Jagiri Mai had not been adopted by 
Mani Ram or by his widow with her 
husband’s authority. The Subordinate 
Judge dismissed the suit on the ground 
that plaintiff was aware of the alleged 
adoption more than six years before the 
institution of the suit which was accord¬ 
ingly barred under Art. 118, Dim. Act. 

The plaintiff has appealel. We have 
heard arguments on the merits and we 
should not be prepared to maintain - the 
finding of the lower Court on this point. 
When Mani Ram died his widow, who 
obtained mutation for herself in 1902 
proclaimed to the world that Jagiri Mai 
had nob been adopted, and though in the 
following year she executed a deed of 
gift in which she recited the fact of 
adoption, there was no deed which pur¬ 
ported to be one of adoption, and it has 
been admitted by her that in a case heard 
in the Munsif's Court at Daska she again 
denied that Jagiri Mai had been adopted. 
The natural result of these denials would 
be to put Mt. Sujan Devi off her guard, 
and in view of them, we consider that 
'when she had given prima facie evidence 
of her want of knowledge, it was for the 
defendants to show in thecleaveat possible 
way that the fact of tho alleged adoption 
must have come to her knowledge after¬ 
wards We are not impressed by the 
evidence of her visits to her paternal 
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iioine when she was aliout to give birf.h 
to children, and the state-rent of Mt. 
Gian Devi on which tho Subordinate 
Judge has particularly rel led, Ijecause she 
was called by t!ie plaintiff, loses most of 
its weiglib wlien it is realized that she is 
the wife of Jagiri Mai. 

Counsel for tho defendants-iespondents 
has however contended tliat the decision 
muse be maintained on another ground, 
viz., that according to Hindu law, by 
which tlie parties are admittedly gov 
erned, a brother’s daughter is not a 
bandhu with rights of inlierUanco. He 
has cited many autliorities on this point 
6. g., Mulla’s Hinlu Law, Edn. 3, p. 08. 
Ghose’s Principles of Hindu Law, Vol 1, 
Edn. 3. p. 15. Rama Krishna’s Hindu 
Law, Vol. 2. p. 180 and Mayne’s Hindu 
Law, Edn. 8, paras. 53G and c39. The 
opinions of these commentators are based 
on numerous judgments of wliich the 
earliest appears to he one of the Suddar 
Dewany Adawalat mentioned in Gouri 
Sakai V. RiMo {\). This judgment was 
also approved in Jagat Narain v. Sheo 
Das (2) and Nanhi v.Gauri Shankar (3). 
also in Jngan Nath v. Champa (4). The 
loading Calcutta case is Jogdaynha Koer 

Secy, of State (5). These authorities 
have been followed in Ribi Sodhan v. 
Harsa Singh (O). a single Bench judg¬ 
ment. They are all to the same effect 
that the only females entitled to inherit 
are the widow, the daughter, the motlier, 
the father's mother & the father s father si 
mother. From the above authorities it' 
is clear that the Bengal and Benares 
Schools of Hindu law do not recognize 
any other female as an heir. As against 
these authorities the learned counsel for 
the appellant has placed his reliance 
on Nanak Gir v. Kishen Kaur (7) and 
the judgments cited therein. In that 
judgment it was held by a Division Bench 
of this Court that a sister is a bandhu 
with rights of inheritance, and reference 
is made to another judgment of this Court 
Multani Ghand v. Ltala Mai (8). That 
decision was merely to the effect that 

(1) 3 All. 45. 

(2) U8831 5 All. 311=:(1883) A. W, N 51. 

(3) 119051 28 All. 187=2 A. D. J. 654=(1905) 
A. W. N. 242. 

(4) L190G1 28 All. 807=3 A. L. J. 87=(190G) 
A. W. N. 13. 

(5) tl88,)1 1C 0.il. 3C7. 

(6) LIOIG) 51 P. n. 1916=34 I. 0. 686. 

(7) U919T 53 I. C. 815=161 P. R. 1919. 

(8) U8891 180 P. R. 1889. 
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sister’s groodson is a bandhu and it is of 
no assistance to us in this case. The 
learned Judges also referred to Ba^iu- 
7 iath Kuari v. Munnan Misr (9). 
judgment however of the Allahabad High 
Court has been expressly dissented trom 
in the two judgments in I. L. R. 98 A//. 
The two Madras judgments are certainly 
authorities in favour of the appellant, 
but on this question the Madras and 
Bombay High Courts have differed from 
the Bengal and Benares Schools and are 
not authorities for the Punjab. Counsel 
for the respondents has also poised out 
to us that Nanak Gir v. Kishen Kaur (7; 
is not even an authority for this Court, 
inasmuch as it has been dissented from 
in two subsequent judgments viz., bnam- 
hhu Nalk V. lialli (10) and Civil Appeal 
No. 2928 of 1916, in the latter of which 
it is stated that the head-note of Ibl 
P B of 1919 is misleading and that it 
'was never intended to lay down the rule 
so broadly as it is there stated. We 
Itherefore must uphold the contention of 
counsel for respondents that the plamtift 
in this case had no locus standi to sue. 

In these circumstances, we dismiss the 
appeal with costs. Counsel for the res¬ 
pondent has made no reference to the 
third and fourth grounds of cross-objec¬ 
tions. 


Nadar Shah v. Tshar Das (Martineau. J.) 
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r.m./r.k. 


Appeal dismissed. 


19) 20 All. 191=(1898) A. 

(10) L19191 25 P. W. R. 1919=52 I. 0. 591. 
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Martineac, T. 


^adar Shah and others Plaintiffs 

Appellants. 


V. 


of 1871 or Act 15 of 1877), should bs made bj all 
the mortgagees. If it is not signed by all mortga¬ 
gees it does not hold good even with regard to the 
shares of those who signed it. if the 
indivisible. ^ 

Badruddin Kureshi —for Appellants. 
Ramchand Manchand — for Respon¬ 
dents. 

Judgni6nt. —The plaintiffs sue for re¬ 
demption of land which they say was 
mortgaged about 100 years before suit, 
and the question in the case is whether 
limitation is saved by an acknowledg¬ 
ment made by some of the mortgagees in 
the Settlement Record, 1873. The Courts 
below have concurred in holding that 
the acknowledgment is not effectual and 
that the suit is barred by limitation. The 
plaintiffs have filed a second appeal in 
this Court. 

The acknowledgment in the Settle¬ 
ment Record, 1873 was signed by six of 
the mortgagees, namely, Dogar Das, 
Thakar, Haria, Haria Ram, Rupa, 
Chandi Ram and Meliru and not signed 
by the remaining four who were Hukma 
Ram, Hazuri Ram, Bishan Dial and 
Ganga Ram and even if Mehru can bo re¬ 
garded as having signed also on behalf 
of his brothers Ilokma Ram and Hazuri 

Ram. who were minors, it is impossible 

to get over the difficulty that none of the 

signatories signed or was competent to 

sign on behalf of Bishan Dial and Ganga 

Ram. Although Bishan Dial and Ganga 

Ram were then described as absentees 

they had not abandoned their rights, for 

in 1879 they took part in a partition in 

which the land in suit was included. Ini 

order that the acknowledgment mightj 

have the effect of saving limitation iti 

was necessary that it should have been 

made by all the mortgagees. As two ofj 

the mortgagees did not sign it, and it isi 

• ^ >1 • . 


Ishar Das and 'others —Defendants 
Respondents. 

Second Appeal No. 1807 of 1919. Deci¬ 
ded on 20th November 1919, against dec¬ 
ree of Dist. Judge, Montgomery, D/- 
16th April 1919. 

Limitation Act (1871). S. 20—Acknowledg¬ 
ment of right of redemption to save limita¬ 
tion must be made by all mortgagees—Limi¬ 
tation Act (1877), S. 19. 

An acknowledgment of the right cf redemp* 
in order to save limitation, either under Act (9 


1 liwa — — 

not shown that the others had authority 
to sign it for them, the acknowledg¬ 
ment is wholly ineffectual whether the 
Limitation Act to be applied is Act 9 of 
1871 or Act 15 of 1877. I am further in 
agreement with the Courts below in 
holding that as the plaintiffs have not 
shown that the mortgage took place 
within 60 years of the date when Act 15 
of 1877 came into force, the Act appli¬ 
cable is Act 9 of 1871 under which an ac¬ 
knowledgment of the right of redemp¬ 
tion, in order to save limitation, had to 
be signed by the mortgagee or by some 
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person claiming; under him, tliere being 
no provision in that Act hy whicii tiie 
acknowledgment would ho sulliciont if 
signecr hy a duly authorized agent of tho 
mortgagee. 

It is contended tliatoven if tho acknow. 
ledgmont does not alVect the shares of 
those wlio did not sign it should hold 
good as regards tho shares of tho others. 
X oannot agree with this contention or 
witli the contention that the mortgage 
was divisilile. There was one single 
mortgage, and that the fact that eacli 
branch of the family was recorded as hav¬ 
ing a one sixth share would not have en¬ 
titled the plaintitTs to sue each separately 
for redemption: so also the acknowledg¬ 
ment cannot separate so as to save limi¬ 
tation in regard to the claim for a part 
of the mortgaged property, while is is in¬ 
effectual so far as the claim for the re¬ 
minder is concerned. Another argument 
put forward is that the defendants being 
the descendants of the persons who 
signed the acknowledgment in 1873, are 
e 3 toi)ped from pleading that the absence 
of the signatures of Bishan Dial and 
Ganga Ram renders the acknowledgment 
ineffectual. This argument also does not 
appear to be correct. T cannot agree 
that the plaintiff’s position has been 
changed as the result of the acknowledg¬ 
ment given in 1873, and I see no reason 
why the defendants should be precluded 
from setting up a plea, which Bishan 
Dial and Ganga Ram to whose rights 
they have succeeded could have raised. 
The Courts below have rightly held that 
the suit is barred by limitation and I 
dismiss this appeal with costs. 

R.M./r.K. Appeal dismissed. 
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Scott-Smith and Broadway. JJ. 
Chail Bekari Lal& oi/iers—Appellants. 


V. 

Kidar Nath —Respondent. 

First Appeal No. 2191 of 1914, Deci¬ 
ded on Ist May 1919, 

(a) Civil P.c. (1908), O. 21, Rr. 99 and 103 
—Decision in favour of party, not judg¬ 
ment-debtor, under R. 99. is conclusive so far 
as question of'possession is concerned until 
set aside by suit under R. 103 Limitation 
Act (1908), Art. 11. 

Rules 97 to 103, O. 21, contemplate that the 
decision in favour of a party, not being a judg¬ 
ment-debtor under R. 99 of the order i- conclu¬ 
sive 80 far as the question of possession is con¬ 
cerned unless and until a suit is ^brought by the 
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party ugaiinst whom tho order is made under 
Iv. 103, and sucii a suit must ho brought within 
one vear from tlic date of tho ordor; 20 /Join. 7.30, 
Fnll- .-M Cal 401, 31 I. C. I l l and 1 I. C. 742. 
Di^t. LP 520 C n 

7V/i Chand —for Appellants. 

Moti Sagar —for Uespomleiil. 

Judgment. —ITii'S is ari appeal from 
tlie Older of the Divisional Judge of 
Delhi dismissing plaintiff’s suit for pos¬ 
session of certain immovable property 
as time barred under Art. ll-A, Birn. 
Act, it having been hrouglit more than 
one year after tlio date of an order 
in favour of Mt. Amhn. defendant, passed 
under O. 21. R. 99, Civil V. C. Mt. Arnbo, 
the sole defendant, having died Kidar 
Nath, lior aloptol son, and Baij Natli 
and Ram Rachhpal, who claimed to l )0 
legatees under an alleged will, executed 
by Mt. Amho in their favour, liave been 
brought on the record as her legal rejire- 
sentatives. Plaintiff-appellant disputes 
this will and says that Kidar Nath is in 
reality the sole heir and legal represen¬ 
tative of ^It. Amho. Counsel for both 
parties agree that Ram Rachhpal and 
Baij Nath s sons, Baij Nath himself 
having died, shall be considered to be 
representatives of Mt. Arnbo for tho pur¬ 
poses of this appeal only, no adjudication 
being given by this Court as to the 
genuineness or validity of the alleged 
will. Rai "Moti Sagar has argued tho ap 
peal both on behalf of the heir Kida- 
Nath and Ram Rachhpal and the sons of 
Baij Nath. 

The property in suit belonged to one 
Bishen Lai, who died in 1856 leaving a 
widow, Mt Munia, who, on 5th of March 
1866, sold it to Rammi Mai, a stranger. 
Mt. Amho was the widow of Rammi Mai. 
On 29th September 1904 Mt. Munia died 
and on 8th March 1905 Mathu Mai, plain¬ 
tiff-appellant, as daughter’s son of Bishen 
Lai, sued for possession of the property 
making Kidar Nath, the adopted son of 
Rammi Mai, the sole defendant. His suit 
was dissmissed by the District Judge but 
on 7th July 1906 the Chief Court passed 
a decree in his favour holding that he 
was the heir of Bishen IjaU and that the 
sale to Rammi Mai was without necessity; 
it fixed the sum of Rs. 1.400 to be paid 
to Mt. Amho as compensation for improve¬ 
ments. Kidar Nath appealed to the 
Privy Council which upheld the decree of 
the Chief Court on 14th February 1913. 
Meanwhile Mathu Mai had executed the 
Chief Court decree and had tried to get 
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possession of the proper 
in execution proceedings V)uVHNk€.oV>struc- 
ted by Mt. Ambo, wiio said that she \^as 
in possession in her own right under a 
will made by Rammi ^lal. He was also 
obstructed by Ham Dit, a tenant of Mt. 
Ambo. Matbu Mai complained of the 
obstruction to the executing Court under 
S. 328, Civil P. C. of 1882. Mt. Ambo 
also filed an application under S. 331 of 
that Code. An investigation into the 
merits of the rival claims was started. 
On 1st January 1909 the present Civil 
Procedure Code came into force and 
the investigation was accordingly cub 
down into a simple inquiry as to the 
existence of a claim made in good faHh 
by Mt. Ambo to bo in possession on her 
own account. The inquiry was held under 
the i>rovision3 of O. 21, R. 99, of the 
new Code and Lala Sri Ram held that 
l^lt. Ambo was in possession of the pro¬ 
perty on her own account and was claim¬ 
ing in good faith. He accordingly made 
an order dismissing the present plaintiff 
decree-holder’s application to he pub into 
possession of the property. That order 
was passed on 18th June 1909. Lala Sri 
Ram in his order definitely refrained 
from going into the question of title. On 
20bh October 1909 Mathu Mai made an 
application for revision to the Chief Court. 
That application was rejected on 22nd 
April 1911, on the ground that it would be 
improper for the Court to interfere on 
the revision side as Mathu Mai had ano¬ 
ther remedy available to him, namely a 
suit under O. 21, R. 103, Civil P. C. On 
2nd March 1914 the present suit was 
tiled, and as already stated has been dis¬ 
missed on the ground that it is barred by 
Art. 11-A, Lim. Act. 

Bakhshi Tek Chand on behalf of the 
appelUnb says that his client is question¬ 
ing the title of Mb. Ambo within twelve 
years of the death of Bishen Lai’s wi-low 
and that therefore the suit is within time 
under Art. 141, Lim. Act. The ques¬ 
tion which we have to decide is whe¬ 
ther plaintiff’s suit is time barred by 
reason of his iailure to bring a suit under 
O. 21, R. 103, within one year of Lala 
Sri Ram’s order of I8th June 1909. Before 
referring to the arguments of counsel and 
the authorities cited by them we propose 
to examine the provisions of O. 21, R. 97 
et seq., Civil P. G. These rules deal with 
cases where: 

(1) The holder of a decree for the 


possession of immovable property, or 
the purchaser of any such property sold 
in execution of a decree, is resisted or 
obstructed by any person in obtaining 
possession of the property. (2) any per¬ 
son other than the judgment-debtor is 
dispossessed of immovabe property by 
the holder of a decree for the possession 
of such property, or where sucli property 
has been sold in execution of a decree, by 
the purchaser thereof. 

We have only to deal with the first 
class of cases. In the present case Mathu 
Mai, the decree-holder, was obstructed by 
Mt. Ambo, the person actually in posses¬ 
sion of the property decreed to him. It 
was therefore the duty oftbe Court under 
R. 97 (2) to fix a day for investigating 
the matter. This the Court did and 
after investigation it found that the ob¬ 
struction was occasioned by Mt. Ambo 
claiming to be in good faith in posses¬ 
sion of the property on her own account. 
It accordingly made an order dismissing 
the decree-holder’s application under 
R. 99, O. 21. The effect of this order 
was, in our opinion, to confirm Mt. Ambo 
in possession as against the decree-holder. 
She accordingly could not be dispossessed 
in the execution proceedings, and was 
entitled to remain in possession unless 
and until the decree-holder proved his 
own superior right by a suit. Now 
R. 103,0. 21 provides that any patty nob 
being a judgment-debtor against whom 
an order is made under R. 99 may in¬ 
stitute a suit to establish the right which 
he claims to present possession of the 
property; hut subject to the result of 
such suit, if any, the order shall be con¬ 
clusive. Under this rule therefore Mathu 
Mai could bring a suit to establish the 
right which he claimed to present posses¬ 
sion of the property in dispute, and sub¬ 
ject bo the result of such suit the order 
allowing Mb. Ambo to remain in posses¬ 
sion was conclusive as against him. His 
only svay of removing the obstacle caused 
by the order in her favour under R. 99 
was to bring the suit referred to in 
R. 103. His present suit is one for pos¬ 
session as an heir and has no doubt been 
brought within 12 years of the death of 
Mt. Munia. But in order to succeed he 
has to establish the right which lie claims 
to present possession of the property. 
The fact that the question of title was 
not decided by the order of Lala Sri Ram 
on 18bh June 1909 does not appear to us 
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make any difference. Lala Sri Ram 
joided what he had to decide, namely 
hethor Mt. Amho’s possession ‘was in 
ood faith and on her own account, and 
Q order to get rid of this decision in her 
avour plaintiff had to sue under S. 103 
fcnd establish his right or title. It is 
common ground now that a Court acting 
under R. 99 need not adjudicate upon 
any question of title and that tho in¬ 
vestigation made by Lala Sri Ram was 
all that he was bound to make in accord¬ 
ance with law. In regard to the decision 
that ^It. Ambo was in possession in good 
faith on her own account we may refer 
to the provisions of S. 110, Fvidence Act. 
in accordance witli which possession is 
presumptive evidence of title. We think 
that the legislature may well have borne 
this in mind in framing R. 99, or O, 21. 

Bakhshi Tek Chand on behalf of the 
appellant says that his client had a right 
under R. 103 to sue Mt. Ambo on the 
ground that she was not in possession in 
gool faith or that the finding as to her 
long possession was incorrect or that she 
was not in possession on her own account 
but on account of Kidar Nath. He says 
that the failure to bring the sui^ under 
R. 103 only debars his client from chal- 
. lenging Lala Sri Ram’s finding, which he 
Bays he does nob dispute. If however he 
does not dispute that finding, it is diffi¬ 
cult to see how the plaintiff can get pos¬ 
session, because the effect of it was to 
hold Mb. Amho entitled to possession as 
against the decree-holder, and also to 
'• maintain her in possession unless and un¬ 
til a regular suit was brought against 
■^"her. Bakhshi Tek Chand also urges that 
R. 103 only gives the right to challenge 
the finding under R. 99, but we are un¬ 
able to agree with him. What the plain¬ 
tiff had to do under R. 103 was to insti¬ 
tute a suit to establish his own right to 
present possession and not merely to 
show that the intervener Mt. Ambo was 
claiming in bad faith or was holding for 
the judgment-dbetor. Plaintiff could nob 
succeed under R. 103 without establish¬ 
ing his own title. He could not succeed 
merely by showing that the finding 
under R. 99 was erroneous. 

The learned Divisional Judge, in hold¬ 
ing that, the suit was barred by limita¬ 
tion, relied chiefly upon the Privy Coun¬ 
cil case reported as Sardhari Lai v. 
Am hika Pershad (1)*. In that case it 

(1) Liaw] 15 Cal. 521=16 I. A. 1^3 (P. C.J. 
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was held that a decree-holder againsi 
whom the release of i)rop 0 rfcy, attached 
in execution of bis decree, has keen 
ordered, after investigation under S. 2b0, 
Civil V. C., is. limited, by Art. 11, Scl». 2 
Act. 15 of 187/, to one year within 
which to institute a suittoestablisli that 
the property is that of hia judgment- 
debtor. Bakhshi Tok Chand seeks to 
distinguish this case on tho ground that 
(l) in it a question of title was gone into 
and decided under S. 280, Civil P. C., 
and no suit had been brought under 
S. 283. 

It may he that in thTt ca^^e the 
question of title was gone into hut all 
that was neoe'^sary fora Court in inquir- 
ing iuto an objection under S. 2/.s or 
S. 279 former Civil P. C., was to see 
whether the objector had some interest 
in or was possessed of the property. In 
the case of immovable property it would 
nob be necessary to go into title at all. 
All that would he necessary would be to 
see whether the objector was in posses¬ 
sion on his own account and not on that 
of the judgment-debtor. The Privy Coun¬ 
cil ruling therefore appears to us to he in 
point in the present case. Their Lord- 
ships pointed out that the order under 
S. 280 of the Code was nob conclu¬ 
sive. They said that a suit might be 
brought to claim the property, notwith¬ 
standing the order; but then the Law 
of Limitation said that the plain¬ 
tiff must he prompt in bringing his 
suit. The policy of the Act evidently 
was to secure the speedy settlement of 
question of title raised at execution saleo 
and for that reason a year was fixed as 
the time within which the suit must he 
brought. Similarly vve think that the 
policy of the present Limitation Act is 
that questions of title, such as the one in 
this case raised in execution proceedings 
and summarily adjudicated upon under 
R. 99, O, 21 should be decided speedily 
and for that reason a year was fixed as 
the time within which the suit must be 
brought under R. 103. In Kkub Lai v. 
Bam Lochun Koer (2) it was held follow¬ 
ing the Privy Council case that the effect 
of an order made^under S. 281, Civil P.G. 
of 1882 disallowing a claim to attached 
property is to give the auction-purchaser 
a title as against the claim unless the 
order is set aside by a suit. At p, 262 
the following passage occurs: 

(2J L1890] 17 Cal. 5^60. 
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Section 28B expressly provides that if the suit 
rneutioned in that section is not brought, the 
order shall be conclusive and it seems to us that 
the effect of this is. that the order gives the auc¬ 
tion-purchaser a title as against the claimant, 
unless it is set aside by action, and an actiDQ for 
that purpose can only ba brought within a year.” 

Similarly it may be said in the present 
case that the. order of Lala Sri Ram 
under R. 90 gave Mt. Ambo a title as 
against the decree-holder, present plain- 

to 

tilT. unless that order was set aside by a 
regular suit under R. 103. limitation for 
such a suit being one year. 

Bakhslii Tek Chand says that no en¬ 
quiry was made into the question of 
title by Lala Sri Ram and he has cited 
various authorities in support of the 
proposition that an order passed without 
any enquiry is not one under S. 335of the 
former Civil P. C. He cited, inter alia, 
Sarat Chandra Bisu v. Tarini Prasad 
Pal Choivdhry (3). In that case there 
had been an application under S. 335, 
Civil P. C. but it was held that as there 
was no enquiry within the meaning of 
S. 335, the order made was not conclu¬ 
sive and a suit subsequently brought was 
not barred by the special limitation of 
one year. He also cited Raghwiath Jha 
V. Birjnandan Singh (l), ia which it 
was held that an order passed without 
any enquiry was not one under S. 335, 
Civil P. C. of 1832, and the suit for 
'possession of the property brought one 
year after the order was nob barred 
by Art. 11. Sch. 2. Limitation Act, 
1377. Bhagwa7iti v. Goman (5) was a 
somewhat similar case. None of these 
authorities are, iu our opinion, in point 
in the present case, because here an en- 
quiry was made in the manner laid down 
inR. 97.0. 21. 

"We have already shown that, in our 

opinion. Rr. 97 bo 103, O. 21 clearly con¬ 
template that the decision in favour of 
a party, not being a judgment-debtor 
under R. 99, is conclusive as far as the 
question of possession is concerned un¬ 
less and until a suit is brought by the 
party against whom the order is made 
under B. 103, and such a suit must be 
brought within one year from the date 
of the order. We are forbi&ed in our 
view by certain authorities quoted b> Rai 
Moti Sagar on behalf of the respondents. 
The most important of these is Maha- 




<5) L1909] 
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dev V. Bahi (6). The facts of that case 
were that an or r was passed against 
an auction-purchaser under S. 335^ Civil 
P. C. of 1882. Subsequently his he' 
assigned their rights to a third pers.. „ 
whose suit for possession was held to be 
barred by time because it was not 
brought within a year of the date of thi. 
order under S. 335 S. 335 dealt with 
the case of an obstruction by a person 
other than the judgment-debtor to thr 
purchaser of property sold in executic 
of a decree, such person claiming in goo 
faith a right to the present possession o 
the property. Similarly O. 21, R. 99 
deals with obstruction by a person othei 
than the judgment-debtor claiming io 
good faith to be in possession of the pro¬ 
perty on his own account. The wordings 
are very similar in the two cases. Again 
para 2, S. 335 of the old Code is: 

“The party against whom, such order is passed 
may institute a suit to establish the right which 
he claims to the present p:>ssessiou of the pfO’ 
petty; but, subject to the result of such suit, if 
any, the order shall be final 

Rule 103, O. 21 of the present Code 
is with some immaterial additions word 
for word exactly the same as this. We 
therefore consider that the case reported 
as A/ahadev v. Bahi (6) which related to 
S. 335 cf the old Code, ia in point in the- 
present case. Other similar cases are 
Bhimappa v. Irappa (7), Shagun Chand 
V. Shihbi (8) and Chandi Prasad v. 
Nand Kishore (9). 

To sum up, therefore, we hold that 
the order of Lala Sri Ram of 18th June 
1909 was one entitling Mt. Ambo to 
remain in present possession of the pro¬ 
perty in suit as against Mathu Mai, an- 
such order was conclusive as against 
Mathu Mai subject to the result of any 
suit brought by him under R. 
with the object of establishing the ri 
which he claimed to the present p 
sion of the property. The present 
which is for possession of the property 
and in which he seeks to establish his 
title as against ^It. Ambo, was brought 
more than one year after the date of the 
order under R. 99 and is therefore barred 
by time under Art. 11 A, Lim. Act. The 
appeal therefore fails and is dismisser’ 
with costs. 

■R.M./r.K. Appeal dismissed. 


(f») Ll902i 20 Bom. 730=4 Bom. L. R. 513. 

(7) U0021 26 Bom. 146=3 Bom. L. R. 594. 

(8) U9111 8 A. L. J. 626=10 I. C. 401. 

(9) L1913] 20 I. c. 869. 
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